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' n:i ':.it 1N THE MAT'flm OF AN ARBITRATION BEFo.Irn A TRIBUNAL CON8T1TUTED lN 

-·-" \-$ ACCOlmANCE WITH TIIE AGREEMENT BETWEEN nm CZECH AN.D SLOVAK 

/\I . .\~ FEDERAL RgJ>UBLlC AND T.H.E SWlSS CONFEDERA TJON ON THE PROMOTION AND . ____ .,,....,. 
RECn>JlOCAL .PROTECTION OF lNVESTMENTS SIGNJ<~JD ON 5 0CTOBim 1990, 
ENTERED .INTO FORCE ON 7AllGUST1991 ("TlillATY") 

Ca.se No; NN 452/F'M 

-between-

KONSORnUM OECONOM1CUS 

(Switzerland) , 

-and-

THE CZECH REPUBLIC 
(Czech Republic) 

Claimant 

Respondent 

Clafol!lnt and Respondent coJlectiveJy refe1Tecl to herein as the Parties 

AW ARD ·oN COSTS 

Arbitral Tribunal 
Dr. Eduardo Silva Romero 

Dr. Sabine Konrad 
Mr. Andreas TJeJtzhoffer 
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1. PROCEDURAL BACKGROUND 

1. Wherm1s by lefter diitecl 6 Mny 201 J, !he J\rbilrnl TribLllrnl fixed the seal of arbitration as 

Frankfurt nm Main, Germm1y and inviied lhe Paiiics 10 pay f'25,000 each towards the 

advance on costs on or before 20 May 201 J, foiling which the Arbitral Tribtmal would 

terminate the proceedings in accordance with section 1056 (3) of the Zivilpro.zessorclmmg 

("ZPO") which provides in rclev1:mt jn1rl that: "The 11rhitnrl lrib11nu! shall issue an orderjbr 

the termination c~f the arbitrol procl'edings ... ll'hen the parties fail to pursue !he arbitra1 

proceedings in spite oflieing so reque.l'lecl by the arbilrul tribunal ... ". 

2. Whereas by communication d<rlecl 20 May 201 J, Respondent fofonned the Arbitral Tribunal 

that ii would not pay its portion crf the advance 011 costs wi'lhin the set deadline. 

3. Whereas Claimant did not mnke Emy paymenl towards the advance on costs before 20 May 

2011. 

4. Whereas by 1e1ler dated 26 May 201 I, the Arbitral Tribunal informed the Parties of its 

intention to tem:.unale !he proceedings as foreseen in its letter of 6May2011 and invited the 

Pmiies to submit applications for costs on or before I() June 201 l. 

5. Whereas on J 0 June 2011, Respondent submitted tm application for costs. In ils application 

for costs, RespoJJdent requested that Claimant be ordered to reimburse Respondent for the 

costs incurred in connection with !he arbitration in the Lota] amount of CZK 6,206,877.05, 

including VAT. 

6. Whereas by letter claled 14 June 2011, the Arbilral Tribunal invited Respondent to provide a 

breakdown of the costs claimed on or before 24 June 2011. 

7. Whereas oi120 June 2011, the Arbitral Tribunal infmmed the Parties that it had received on 

16 June 2011 a letter from Claimant dated I 4 June 2011 in which Claimant asserted tl1at it 

had paid its share of the advance on costs amounting to €25,000 and requested that the 

deadline for payment be extended. The Chairman of the Arbitral Tribunal c011finned that 

suc11 payment had been made. 

8. 'Whereas by letter elated 24 June 2011, Respondent provided a breakdown of its costs 

claimed. 

9, Whereas by letter dated 1 July 2011, the Arbitral Tribimal infonncd the Parties that the 

proceedings could not be temrinated in light of Claimant's payment. The Arbit.ral Tribunal 

:furlhe.r requested Cla,imant to re·send the payment of €25,000 on or before 15 July 2011 
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given Llrnl the previous payment had been rejected by the Chairman's law firm clue Lo the 

unidenlilied sender. 

rn. Wheremi by letter dated 24 July 2011, the Arbitral Tribunal aclmowledgecl receipt of a 

paymenl of €25,000 made by Claimant 

11. Whereas by Jelter elated 3 AugL1st 2011, the Ai'bitral Tribl1na'J invited Responclenl to pay its 

sharelowarcls the m:lvance on costs on or be·fore 17 August 201 l. 

12. \°l\Thereas by Jetter dated 17 August 2011, the ArbitraJ Tribunal acknowledged recei_pt of 

Respondent's payment of €'25,000 towards the mlvance on costs. 

J 3. Whereas on 20 Ocio'ber 2011, the Arbitral Tribunal issued Procedural Order Nt). J deciding, 

inter alia, that the 20J 0 'UNCJTRAL Arbitration Ru1es would apply to the present 

proceedings and that Claimant should file lts Statement of' Claim on or before 1 November 

2011. 

14. \Nbereas Claimant failed to submil its Statement of Claim on or before .l .November 201 L 

15. Whereas by letter elated 2 November 2011, 'Respondent requested that the proceedings be 

tem1inated in light of C.laima11t's failure to file its Statement of Claim and that Claimant be 

ordered to bear its own costs of tl1e arbitration Emel to reimburse Respondent for the costs of 

the arbitrntfon in t11e amount o:f CZK 7,958,422.13 pursuant to Aiiicle 42('1) o'f 2010 

U.NCITRAL Arbitration Rules and Article 9(2)( d) of the Treaty. 

J 6. Whereas Respondent contends that its costs are reasonable given that it w<is forced to 

i.mderlake illdependent investigation of a range of matters of fact and law relating to 

Claimant and its alleged investment in order to be able to defend itself against Claimant's 

unsubstantiated claims. 

17. 'Whereas Respondent asserts that its costs were .further increased by Claimant repeatedly 

ignoring instructions from and deadlines imposed by the Arbitral Tribunal. 

18. Vif.hereas Respondent further contends that the princi1)1e of "costs follow the event" should 

apply. In this regard, Respondent refers to Claimant's failure to duly pui-sue its alleged 

claim and to comply with the instruction~ provided and deadlines imposed on it by the 

A.rbitral Tribunal. 

19. W11ereas by decision dated 5 December 2011, the Arbitral Tribunal temrinated the present 

proceedings pursuant to Section 1056(2)(1) of the ZPO and Article 30(1) of the 2010 
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UNCJTRJ\L Rules of Arbitration bC1scd on Claiim1nl's failure to timely file its Stalcmcnl of 

Claim C1nc110 provide a sufDcienL caL1se for sL1ch failure ("Termim1tion Decision"). 

20. WJJcreas al paragraph 113 of its Termination Decision, the Arbitrnl Tribunal noted that 

Counsel for Claimant had not identified 1be Claimant as required under German Jaw, the law 

of the seEJl of the arbitration. The Arbilral Tribunal a1ccordingly invited Claimant at 

paragrap]J 114 of its Termination Decision to identify the members of the Konsorli m~1 

Oeconomicus within 14 days from the date of the Termination Decision. 

21. Whereas the Arbilral Tribunal fortl1er decided in its Tennination Decision that an Award on 

Costs incurred in relation to the present proceedings would be rendered separately 

1hercafter. 

22. Whereas by communication dated 'J 5 December 201 J, Claimant requested the Arbitrnl 

Tribunal in its attached letter dated )2 December 2011 lo reconsider its Termination 

Decision. 

23. Whereas by letter dated 16 December 2011, Respondent ci~jected to Claimant's request for 

the reconsideration of the Tennination Decision. 

24. Whereas by Procedural Order No.2 dated 20 December 2011, the ArbitraJ Tribunal denied 

Claimant's request for a 1'econsideration of the Terrninatio11 Decision and reiterated its 

invitation for Claimant to identify the members of the Konsortium Oeconomicus with.in 3 

days from the <late of the present Procedural Order, following whic11 an Award on Costs 

wottld be rendered. 

25. Whereas Claimant failed to identify the members of the Konsortium Oeconomicus with.in 

the imparted deadline. 

26. Whereas by letter dated 2 January 2012, Claimant requested the Arbitral Tribunal to 

reconsider its Tennination Decision again. 

27. YV11ereas by communication dated 3 January 2012, the Arbitra1 TribtUlal invited Respondent 

to comment on Claimant's letter dated 2 January 2012 on or before 10 January 2012. 

28. Whereas by communication dated 9 January.2012, Counsel for Claimant provided a medical 

report dated 11 November 2011 concerning his spinal vertebrae fracture. 

29. Whereas by letter dated 10 January 2010, Respondent provided its comments on Claimant's 

letter dated 2 January 2012. Respondent maintained that the arbitral proceedings bad been 

finally and properly tenninated and that .Mr. ' repeated request for the reversal of 
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the Tcrminalim1 Decision should be disrcgnrdcd as both procedurally impennissibJe and 

materially unfoundud. Respondent further rcpcliled its request thi1l jt be reimbursed for the 

costs of lhc ~irbi\rnlion incLtrrcd by Respondent in thµ newly caJcuJaicd aggregate amount of 

CSH 8,629,867.85 given thal it had incurred aclcliljonaJ costs since the end of September 

2011 

30. Whereas by Jetter dated 20 January 2012, tl1e ArbiLral Tribunal acknowledged receipt of a 

letter dated 17 January 20J2 from Mr. 1, tlie represen:Live of Konsortium 

Oeconomicus, and transmitted a copy of the aforementioned letter to Respondent. 

3]. Whereas by letter dated 24 January 2012, Respondent provided its comments 011 the Jetter 

dated 17 January 2012 :from Mr. an behalf of Clnimant. 

32. Whereas by communication dated 24 January 2012, th~ Arbitrnl Tribtmal received a further 

letter elated 23 .T mmary 201 2 from Mr. 

Oeconomicus. 

\, the representjve of Konsortium 

33. In light of1he above, the Arbitral Tribuna] decides as fol.lows with respect to the costs of the 

arbitratio11 and the allocation of such costs. 

2. DECISION OF THE ARBITRAL TRIBUNAL 

2.1 The costs of the arbitration 

34. Article 40 of the 2010 VNCITRAL Rllles of Arbitration provides as fo1lows: 

!. The ctrbitr{{/ trilnmctl shall.fix the (/osts C!f arbitrcttion in the.finer! 
awct.rd cmcl, if it deems appropriate, in another decision. 

2 . .The term "costs" includes only: 

(a) The.fees of the arbitral trfbuncrT to be stated separately as to each 
arbitrator and to be fixed by the tribunal itself in accordance with 
article 41,· 

(b) The reasonable travel and other expenses incurred l~v the 
arbitrators,· 

(c} The reasonable costs of expert advice and of other assistance 
· required by the arbitral tribunal; 

(cl} The reasonable travel and othe1· expensep of witnesses to the 
extent such expenses are approved by the arbitml tribunal; 

(e) The legal and other costs incurred by the parties in relation to the 
arbitration to the extent that. the arbUral tribunal detennines that the 
amount of sucl1 costs is rectsonab!e,· 
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(/) Anyfc•c1s and C!:lf)(!l1Sl'.I' C?f'the appointing authority as well a.1· the 

.fees and exprmses rd'thf! Sec:relmJ1-Ge11era! of the PCA. 

35. The costs of the <1rbilratio11 in lhc present proceedings include the foes and expenses of the 

Arbitral Tribunal (Art. 40(2)(a) & (b)) and the legal ancl other costs incuned by the Parties 

(Arl. 40(2)(e) & (f)). 

36. In accordance with Article 40(2)(e) & (t), Responde1Jt is claiming legal ancl other costs in 

the amount of CZK 8,629,867.85. Such legal and other costs include the fees for the 

services rendered by the ICC in connection with the request for the appointment of tl1e 

president and .a replacement arbitnitor, its share towards lhe advance on costs as well as its 

legal fees ancl disbursements. 

37. Respondent's legal foei; have been calculalecl on the basis that 1914.70 hours have been 

spent working 011 the present case. 

38. The Arbitral Tribunal deems .such costs, which were incurred over the course of three years, 

to be reasonable given that the arbitration proceedings were protracted largely as a result of 

Claimant's failure to comply with the instructions from the Arbitral T1ibunal as well as 1he 

deadlines imposed on it by the Arbitral Tribunal. 

39. ln addition, the costs incuJTed by Respondent relating to the fees for the services rendered by 

the ICC in connectio11 with the request for the appoi11tmen1 of the president and a 

replacement arbitrator and the advance 011 costs amounting to CZK 704,049.73 were directly 

incurred as a result of Claimant's institution of the present arbitration proceedings. The 

ATbitral Tribunal accordingly considers such costs to be reasonable. ln this regard, the 

Arbitral Tribunal notes that Claimant has J1either contested the fact that Respondent has 

claimed for all costs in CZK nor the conversion rate used for the costs originally in a 

different currency. 

2.2 The allocation of the costs 

40. Article 9(2)(d) of the Treaty provides that "[e]ach party to the dispute shall bear the costs 

Rf its o·wn member of the tribunal and c>f the chairman and the remaining cost shall be 

borne in equal parts by both parties to the dispute. The tribunal maJJ, however, in its 

award decide on a d[fferent proportion of costs to be borne by the parties and this 

award shall be binding on both parties." 

41. Article 42(1) of the 2010 UNCITRAL Arbitration Rules provides that "[t]he costs ~f the 

arbitration shall in principle be borne by the unsuccessful party or parties. However, the 
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urhitral trihuna! may apportion each r?f's11c/J c•o.1·/s he/ween !lie parties ~'/'ii r/e/L'J'111i1w.1· tho! 

apporlionmenl is reasonah/e, laking info '"'C:Olllll /he c:irc•11111sta11ces r!/lhc• c:a,1·e." 

The A:rbitral Tribunal notes iha1 in ~1 c11se where no award on the merits had been issued, ii 

v,1as held Urn! a claiman! was to be perceived as lhe unsuccessful parly iJ1 view of its failure 

lo orderly prosecute its claims. 1 

43. In !he present case, Claiman! falled lo duly pursue ils claim and persistently ignored 

numerous deadlines imposed 011 il by the Arbiiral Tribunal including, int.er czlia, the deadline 

for appointing an arbitrator to replace its nominated arbitrator JUDr Jiff Marvan following 

the latter's resignation, the deadline for ils commenls 011 tlle organjzationaJ matters to be 

decided o.u in view of the proceedings going :forward, the deadline for the payment of its 

share towards the advaJ1ce on costs, the deadline for the provision of powers of attorney and 

the deadhne for the submission of its Statement of Claim. Jn addition, the Arbitral Tribunal 

11ever received the names of the members of the Konsortium. Nor did it receive any 

submissi011 from Claimant showing !ha! it would have jurlsdictio11 over the members of the 

Konsorlium. 

44. The Arbitral Tribunal accordingly considers thal Claimant can be viewed as the 

unsuccessfol party in the presen! case given its foilure to cirderly prosecute its claim. 

45. l1J miy event, the Arbltral Tribunal notes that pursuant lo the second sentence of Article 

42(1) of the 2010 UNCITRAL Arbitration Rules and Article 9(2)(d) of the Treaty, it has 

discretion .to reasonably apportion the costs between the Parties as it sees fit taking into 

account the circumstances of the case. 

46. In light of Clafo1a11t's aforementioned conduct in the present proceedings, the .Arbitra1 

Tribunal accordingly decides that Claimant shall bear all of its costs incurred 111 relation to 

the present arbitration in addition to the reasonable costs incurred by Respondent in relation 

to the present arbitration proceedings in the amount of CZK 8,024, 742.85 as well as 

Respondent's share towards the advance Oll costs in the amount of EUR 25,000. 

47. The Arbitral Tribunal further decides that Claimant shall bear aU of the Arbitra1 Tribunal's 

fees and expenses. 

48. The Arbitral Tribunal notes that Counsel for Claimant has i1ot identified the Claimant as 

required under Gennan law as the law of the seat of this arbitration (see German Supreme 

See the Order for the Tennination of tbe Prodeedmgs and Award on Costs dated 2 August 2010 in tlie 
NAFTA and UNCIT:RAL case between Melvin J. Howard, Centurion I-Iealtl1 Corp. & Howard Family 
Trust ("Claimants") and the Govenunent of Canada ("Respondent"), paragraphs 75-76. 
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Courl/BGll, Judgment of 21.l.2001-II ZR 331/00, published in NJW 2001, 1056). The 

German Supreme Ce>url requires an entily like KonsorliLtm to provide exact details of tbe 

names and identities of the consorts, l)f' the Jcgu] representatives and the name under which 

the entity is doing business. If the enlily is not sufDcien!ly identified or if there is not 

sufficient proof of its existence, the persons hetving conm1encecl proceedings as 

represent~1Lives of the entity will be personally liable for costs.2 

49. As a result, JUDr ______ '.c and Mr. are accordingly persom11Jy liable for 

the costs that the Arbitral Tribunal is ordering Cl~1iman1 to bear. 

BGH, NJW 2001, 1056, 1060: "Im Aktivprozess cler Gesellschaji ist es den fiir die Gesellschaft 
aufiretenden Personen ohne weiteres zumutbar, die Gese!lschafi - beispielsweise durch die moglichst 
exakte Bezeichmmg der Gesellschcifter, der gesetzlichen J!ert1·eter imd der Bezeiclmung, unter der die 
Gesellschaji im Verkehr aiifiritt - identfjizie1·bar zu beschreiben. Sollie sich im Verlmif des Prozesses 
herausstellen, dass tatsliclzlich keine Auj3engesellschafl rJXistiert, musste zuminclest cleijenige .fiir die 
Prozess!costen atif/commen, der im Namen der ve11neinllichen Gesellschcifl den Prozess als cleren Vertreter 
c1usgelost hat. Im Falle des Aufh·etens .fiir eine nicht exislierende Partei triigt der in deren Namen 
auflretende und die Existenz der Partei behauptende Vertreter als Veranlasser des unzuliissigen 
Ve1fahrens die Prozesskosten (Senat, NJW-RR 1999, 1554 = LM H. 1OJI999 § 50 ZPO Nr. 50 =ZIP 1999, 
489 [491] m.w. Nachw.). Es ist also immer zumindest eine natiirliche Person als Kostenschuldner 
vorlzanden." 
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51. 

ln light of lhe above, the Arbilral Tribunal hereby makes the followiJlg 

AWARD 

])edaring that JfUDr ~and Mr ... -. mre jointly and severaU31 

]iab]e fo]· the costs of th.is arbitration as defined in Article .:f.O of the 20 l 0 UNCX'Jr'RAL 

]Rules, including .Respondent's reasonable legal and other costs of the pJresent 

proceedings as well as· the fees and expenses of the Arb:itrnl Tribumal; and 

52. Ordering JIUDr · and Mr. , jointly and severall)1
, to pay to 

Cfoi:r:mmt CZK 8,024,742.85 for Respondent's legaJ; fees and expenses as wen as EUR 

25,000 for the reimbursement of Respondent's share of the advance on costs. 
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This Aw£ on cosls is issued ~ll. lhc Place of Arbitrnlion, Frankfurt m11 Mi1in, Germany 011 

,,. .h 11,,,,., li/t«i ..,it Rn,f 111' . 
} b;':-f/!l., 'h-

~~~~~ 
Dr. Sabine Konrad 
K &L Gates 
OpernTunn, 
Bockenhehner Landstra13e 2-4 
60306, F.ran.kfurt. 
Gennany 

J 15 I 4402.2.EU_LJTJGAT!ON 

L4J 
/8~uardo Silva"'R~~er~ 

,,,/ Dechert (Paris) LLP 
32 rue de monceau 

75008 
Paris, France 
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Mr. Andreas Ueltzhoffer 
Rechtsanwalt und advolcat 
UeJtzhOffer .Balada 
advoka:tni kancela 
Klimentska 1 O 
110 00 Praha 1 
Czecl1 Republic 




