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AMATIS PERSONAE

CORPORATE PERSONS

ALLWQOD, a.s.: A subsidiary of CE Wood trading in finished wood.
AWYN GmbH: Purchased 100% of the sheres in CE Wood from IntetrTrade.

GAPLH: The Czech Forestry Association.

CLE Wood: The Czech foresiry company in which the Claimant purchased shares; formerly
known as EP Kapital Group, 8.a.

LEP Kapital Group, s.a.: A Czech forestry company wholly owned by Exportn{ Primyslova, a.s.
until its purchase by InterTrade on 3 September 2000; a holding company for four different
regional investment companiest FORESTINVEST Praha, a5, FORESTINVEST Brno, as.,
FOREBSTINVEST Frydek-Mlstek, a.s., and FORESTINVEST Velké Karlovice, as..

Exportni Priumyslova; The initial owner of the EP capilal Group, s.8., declared bankrupt on 25
July 2001,

IuterTrade Holding GmbH: The Claimant, a German company.

Lesy Beskydy, a.s: A Czech corporation, formerly Lesy Silherovica, a.s., established on 1 July
2004; won three forestry units (Lysa, Ostravice and Silherovice) in the tender proceedings.

Lesy Ceslte Republiky, 8.P.: The Czech State enterprise responsible for, inter alia, management
of State forests.

Lesy Hluboka: A Czech corporation that won five out of nine foresiry units in the tender
proceedings.

Lesy Silherovica, a.s.. Predecessor corporation to Lesy Beskydy, as., established on 26
February 2003.

NKU: The Supreme Audit Office, responsible for auditing the management of State property,
among cther tasks,

UOHS: Czech Office for the Protection of Competition.
INDIVIDUALS
- Managing director of InterTrade and son ot

: Member of the Board of Directors of EP Kapital Group from 2001 to
2004 and Chairman of the Supervisory Board from 2004 to 2006.

: The Chief Bxecutive Officer of CE Wood (and its predecessor companies)
since October 1995,



- Minister of Agriculture of the Czech Republi

Minister of A

¢ from 2007 to 2009,

griculture of the Czech Republic from 2002 to 2005.




THE ARBITRAL TRIBUNAL

Composed as above,

After deliberation,

Makes the following Award:

I
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II.

INTRODUCTION

The present arbitration involves a dispute belween a German investor and the Czech State
over the conduct of procurement proccedings hield in 2005, the pwrpose of which was to
transform the Czech forestry sector from a cartel-like structure to a compatitive market.
The investor complains that the prooeedings were manipulated in breach of the Czech
Republic’s treaty obligations, resulting in loss and damage to the investor. The Czech
State denies that the proceedings were menipulated and that there has been any treaty
breach, Moreover, the Czech State denies that the Tribunal has jurisdiction to hear the
digpute that is the subject of this arbitration or thal the acts complained of are attributable

to it under international law.
PROCEDURAL I{ISTORY

A, The Parties

The Claimant, InterTrade Holding GmbH (“InterTrade™), is a limited liability company
incorporated under the laws of Germany. Ils registered office is located at Am Hagen 37,
53783 Eiiorf, Germany. The Clammant is represented i these proceedings by Mr.

, Ms. and Mr. , Python & Peler, 9

rue Massot, 1206 Geneva, Switzerland.

The Respondent is the Czech Republic. The Respondent is represented in these

proceedings by Mt, ) . Nderr s.r.o., Na Porioi 1079/3a, 11000 Prague I,
Czech Republic; Mr, , Squire, Sanders & Dempsey LLP, 2000
Huntington Cenler, 41 South High Street, Colwmbus, Ohio 43215, USA; Mr. 1

Squire, Sanders & Dempsey LLP, 30 Rockefeller Plaza, 23™ floor, New York,
NY 10112, USA,; Mr. Squire Sanders & Dempsey LLP, 4900 Key
Tower, 127 Public Square, Cleveland, Ohio 44114, USA.
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B, The Request for Arbitration

The Claimant commenced these proceedings by wiy of a Request for Arbitration, dated

23 October 2008 (the “Request”). Prior to filing its Request, the Claimant sent a

Notification of Dispute to the Respondent, dated 28 August 2007,

In its Request, the Claimant inveked several provistons of the Treaty between the Federal
Republic of Germany and the Czech and Slovak Federal Republic Concerning the
Prometion and Reciprocal Protection of Investments, signed in Prague on 2 October 1990
(the “German-Czech BIT”), which it alleged had been violated through the acts md

omissions of the Czech Republic,

C. The Arbitral Tribunal and Commencement of the Proceedings

The Arbitral Tribunal was constituted on 27 May 2009. It is composed .of Mr. L. Yves
Fortier, C.C., Q.C. (Canadian), appointed by agreement of the Parties as Chairman, and
Mr, Henti Alvarez, Q.C. (Canadian) and Professor Brigitte Stern (French), appointed

respectively by the Claimant and the Respondent as co-arbitrators (the “Tribunal™).

The Tribunal held a first meeting with the Parties in Geneva, Switzerland, on 26 August
2009, During this meeting, two alternative timetables for the conduct of the proceedings

were agreed by the Parties, one providing for a separate jurisdictional phase and one

. contemplating a single phase. - These alternative timetables were annexed to Procedural

Order No, 1, dated 14 September 2009 (“Procednral Order No. 17),

The Parties also reached agreement on several other issues relating to the conduct of the
proceedings, which are recorded in the Terms of Appointment, executed on 26 August

2009, and Procedural Order No. 1, as well as in a subsequent exchange of letters between

the Parties on 31 August 2009 and 11 November 2009.

The Partiss agreed that the seat of the arbitration shall be Paris, France.

' The Parties agreed that these proceedings shall be conducted in accordance with the

Arbitration Rules of the United Nations Commission on Iniernational Trade Law, 1976
(the “UNCITRAL Rules”) and that the International Bureau of the Permanent Cowrt of

Arbitration (the “PCA”) shall act as Registry.

L7
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17,

The Parties also agreed that the Tribunal may appoint an Assistant to the Tribunal.

Accordingly, during the first meeting, Ms. was appointed to serve
in this capacity, consistent with the provisions of the Terms of Appointment.

D. The Issue af Bifurcation
In Procedural Order No. I, the Tribunal ordered the Respondeni to submit, by 2 October
2009, a list of the issues on the basis of which it questioned the Tribunal’s jurisdiction,

together with a short summary of its argumnents on each of the points listed.

The Respondent submitted its list of questions on 2 October 2009, together with brief
arguments concerning the existence of an “investment”, the Claiment’s status as an

“investor”, the arbitrability of the matter razione materiae, and the “aclive legitimation”

of the Claimant.

By letter of 9 October 2009, the Claimant objected that the submissions provided by the
Respondent did not meet the requirements set out by the Tribunal in Procedural Order

No. 1, averring that the Responden! raised “doubls” as to the Tribunal’s jurisdiction over

the dispute but no “legal argunents”.

Following the filing of the Respondent’s Statement of Defence, the Claimant reiterated
its concerns, by letter of 23 April 2010, in connection with the jurisdictional objections
raised by the Respondent. Tn particuler, the Claimant alloged ihat the Respondent had
raised a new jurisdictional objection in its Statement of Defenoce, based on attribution, not

previously notified in its 2 October 2009 submission,

Cn 26 April 2010, the Tribunal directed the Claimant to provide written submissions in

connection with the “new” jurisdictional objection set out in the Respondent's Statement

of Defence,

By letter of 27 April 2010, the Respondent replied to the Claimant’s 23 April 2010 letter,
everring that its 2 October 2009 submission was not intended to be exhaustive and that, in
any event, no prejudice would be suffered by the Claimant In connection with the “new”

objection set out in its Stalement of Defence.
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By letter of 28 April 2010, the Claimant submitted its response to the Respondent’s

“new” jurisdictional objection.

On 30 April 2010, the Tribunal held a telephone conference on the issue of bifurcation
during which counsel for both Parties provided extensive oral submissions. Following
the telephone conference on. bifurcation, the Tribunal issued Procedural Order No. 2,
dated 4 May 2010, in which it determined. that the proceedings would not be bifurcated,
and that the timetable set out in Annex A to Procedural Order No. I would govem the
remainder of the proceedings (“Procedural Order No. 2”). Accordingly, the Tribunal

confirmed that a single Hearing on jurisdiction and merits would take place from 8 to 17
December 2010.

On 8 September 2010, the Claimant advised the Tribunal by e-mail that the Parties had
reached an agreement that a period of four days, beginming on 14 December 2010, with
an additional day held in reserve, would be sufficient for the Hearing of this matter. The

Respondent confirmed the Parties’ agreement by e-mail on 13 September 2010,
Accordingly, the Tribunal confirmed that the Hearing would take place from 14-to 17
December 2010, with one reserve day. '

E. The Wiitten Procedure

The Clatmant filed its Statement.of Claim, together with witness statements, documents

and legal authorities, on 18 December 2009.

The Respondent filed its Statement of Defence on 16 April 2010, The Claimani brought
an application on 20 April 2010, requesting that the Tribumal direct the Respondent 1o,
inter alia, provide the Claimant with immediate access to electronic copies of all
documents filed with the Statement of Defence, including witness statements, expert
reports and exhibits, On 21 April 2010, the Respondent provided the Claimant with the

requested access to these documents.

The Parties exchanged requests for documents in the form of “Redfern Schedules” on 5

May 2010, responses lo these respective requests for documenis on 19 May 2010, and

replies to those responses on 26 May 2010,
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Further to these requests for documents, the Tribunal issued Procedural Order No. 3,
dated 11 June 2010, ordering the disclosure of certain documents and categories of
documents requested by each Party and denying certain other requests (“Procedural

Order No. 3”).

On 12 August 2010, the Claimant wrote to the Tribunal advising that it was dissatisfied
with the Respondent’s production of doouments, In particular, the Claimant submitted
that the Respondent’s production was “highly Incomplete”. The Respondent replied on
19 August 2010, further to the Tribunal's invitation, noting that no application had been
made and confirming that it had complied with its discovery obligations ta the extent

documents ordered to be produced wers within its possession.

The Claimant filed its Reply, together with witness statements, documents and legal

authorities, on 17 September 2010,

The Respondent filed its Rejoinder on 22 November 2010. On 23 November 2010, the
Claimant brought an urgent applicatioh requesting that the Tribunal order the Respondent
lo immediately provide to the Claimant electronic copies of all witness statements and
expert reports, The Respondent confirmed in writing on the same day that hard copies of
the requested material would be available to the Claimant as of 24 November 2010, By
Procedural Order No. 4, dated 23 November 2010, the Tribunal ordered the Respondent
io provide electronic copies of all witness statements and expert reports accompanying
the Respondent’s Statement of Rejoinder, noting the close proximity to the Hearing and

other procedural steps preparatory to the Hearing (“Procedural Order No. 4”).

J 0N The Oral Procedure

A Hearing on jurisdiction and merits was held in Paris, Prance, from 14 to 18 Decentber

2010. The following persons appeared before the Tribunal;

(8  On behalf of the Claimant: Dr. ’ Ms. and Mr.
and

(b)  On behalf of the Respondent: Mr. , Mr., Mr.
and Mr.

~10~
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During the Hearing, the following fact witnesses were called to testify: for the Clatmant —

Mz, | Mr. 7 oI Mr Mr. L, M,
1, Mr » Mr, T . Mr, +and
Mr, ' " Jfor the Respondent — Mr. y, Mr.. D AN
Mr. A :

The following expert witnesses were also called to testify: for the Claimant — Mr. Philip

Haberman and Mr. Richard Ramsauer; for the Respondent — Mr, Peter Clokey,

The Parties confirmed at the end of the Hearing that they were satisfied with the conduct

of the proceedings and were afforded a fair opportunity to present their respective cases
(see Tr. Day 5, pp. 123-124).

G, The Posi-Hearing Procedure
The Tribunal directed the Parties to file, simultaneously, posi-hearing briefs on 25 March
2011, and teply post-hearing briefs on 6 May 2011, These briefs were duly filed by the

Parties in accordance with the Tribunal’s instructions as to form and length,

On 19 December 2011, the Tribunal directed the Parties lo file, simultaneously, their

costs submissions. These submissions were also duly filed by both Parties on 9 January

2012,

H. The German-Czech BIT
Article 10 of the German-Czech BIT containg the Parties’ atbitration agreement and

provides as follows:
“Article 10

(1)  Disputes between either Contracting Party and an investor of the
other Contracting Party regarding investments shall, as far as possible, be
settled amicably between the parties to the dispute.

2 I the dispute cannot be settled within six months from the date
on which it was officially raised by either party to the dispute, it shall at
the request of the investors of the other Contracting Party, be submitted
for arbiiration. In the absence.of any other arrengements between the
parlies to the dispute, the provisions of article 9, paragraphs 3 and 5 shall
apply mutatis mutandis subject to the proviso that the members of the
arbitral tribuna]l shall be appointed by the perties to the dispute in
acoordance with the provisiens of article 9, paragraph 3, and that, if the
time-limits provided for in.arlicle 9, paragraph 3, are not observed, either

-11-




party to the dispute mny, in the abscnoe of any other arrangements,
request the Chairman of the Arbitration Institute of the Stockholm
Chamber of Commerce to make the neoessary appointments. The award
shall be recogtiized and enforced under the Convention of 10 June 1958
on the Recognition and Enforcement of Foreign Arbitral Awards.

3) The Contracting Party which is a party to the dispute shall not in
[sic: the) course of arbitration proocedings or the execution of the arbitral
award raisc an objectlon on the grounds thut the investor who is the other
purty to the dispute has already reseived compensation for all or pert of
his losses under an insurance policy,”

35 The Claimant invokes seversl substantive provisions in the German-Czech BIT, the

relevant pottions of which are reproduced below:
“Article 2

(1) Baoch Contracting Parly shall in its territory promote as far as
possible investments by investors of the other Confracting Party,
permiiting such investments in accordanoe with its laws, It shall in all
cases afford investments just and cquitable treatment,

(2) No Coutracting Party shall in any way impede the management,
maintenarce, use or enjoyment of investments in its territory by investors
of the other Contracting Party by means of arbitrary or discriminatory
measures.

[...]
Article 3

[

(2) Eaoch Contracting Party shall acoord in its teritory, to investors of
the other Contructing Party, in respeot of their notivilies in connection
with such investments, treatment no less favourable than that acoorded to
its own invesiors or to investors of third States.

[..]
Article 4

(1) Investments by investors of either Contracting Party shall enjoy full
proteotion and fall security (o the territory of the other Contracting Party.

(2) Investments by investors of either Contracting Parly may be
expropriated, nationglized or subjected to other measures with effects
equivalent to expropriation or nationalization only in the public interest
and against compensation. Such compensation shall correspond to the
value of the investment exproptiated immediately before the date on
which the actual or pending expropriation, nationslization or similar
measure was made public. Compensation shall be paid without delay and

«12-
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I

shall bear interest at fhe normal rate of bank interest; it shall be
effectively convertible and freely iransfersble. Provision for the
determination and payment of such compensation shall be made in an
approprisie manner no later than the date of the expropriation,
nationalization or similar meagure. The legality of the expropriation,
nalionalization or similar measure and the amount of the compensation
may be subject to review in a properly constituted legal proceeding,

[‘ . ']n
The Relief Requested

The Claimant seeks both declaratory relief and damages for alleged violations by the
Respondent of the terms of the German-Czech BIT. In particular, the Claimant requests
the following relief from this Tribunal (see Cl Reply PHB, para. 178):

(a)

(b)

(0)

(d)

(e)

@

(g)

DECLARE that the Tribunal has jurisdiction fo decide the present dispute under
the German-Czech BIT;

DECLARE that the Respondent has breached Articles 2(1), 2(2), 3(2), 4(1) and

4(2) of the German-Czech BIT;

ORDER the Respondent to pay the Claimant damages i1 the amount of € 84.424
million; ‘
ORDER the Respondent to pay the Claimant interest based on a return of 39.26%
generaled from an investment inlo German Government bonds in total for the
period of 1 January 2005 until 29 April 2011, in the amount of € 33.14 million;

ORDER the Respondent to pay the Claimani interest, based upon the investment

into German Government bonds in an amount to be specified until the date of the

payment of the Award;

ORDER the Respondent to pay the costs of the arbitration, including all expenses

that the Claimant has incurred or will inour in respect of the fees and expenses of

the arbitrators, legal counsel and experts;

ORDER the Respondent to pay the Claimant compound interest on the sum
awarded under (f), at the rate indicated in (e), from the date of the Award until the

date of full payment;

.13 -
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(h)  ORDER such other and further relief as the atbitrators shall deem appropriate.

The Respondent, in turn, requests that the Tribunal grant the following relief (see

Rejoinder, para. 353):
(a) DECLARE that the Tribunal does not have jurisdiction over any claim based upon

Articles 2, 3 and 4 of the German-Czech BIT’; or, in the alternative,

(by DECLARE that the Claimant has not made an investment within the meaning of
the German-Czech BIT;

(c)  DISMISS the Claiment's petition to declare that the Respondent has breached
Articles 2(1), 2(2), 3(2), 4(1) and 4(2) of the German-Czech BIT;

(d)  DISMISS the Claimant’s petition to order the Respondent to pay the Claimant

compensation for damages and interests thereor;

(e) DISMISS the Claimant's petition to order the Respondent to pay the costs of the

arbitration; and

63 ORDER that the Claimant shall be liable for all costs of the proceeding, including
the Respondent’s legal costs and expert fees on a full indemnity basis.

FACTUAL BACKGROUND

The Tribunal sets out a briof factual baclkground in the form a chronology of events,
Where disputed by the Parties, the Tribunal has established these facts primarily from the
contemporaneous documentation adduced in evidence by the Parties, supplementad by
the testimony of their factual and expert witnesses (both oral and written) as provided to

the Tribunal in these arbitration proceedings.

A, The Czech Forestry Industry

Since 1989, the Czech Republic has undergone an important transformation from a

centrally-planned and directed economy to a market economy. This transformation is

! The Tribunal notes that while not explicitly stated in the Respondent’s request for relief, the Respondent seeks lo
have the case dismissed on the ground that the acts or omissions complained of are not atwwibutable to the Czech
State (ser paragraphs 155 to 164 below).

-14 -
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43,

mirrored in the forestry industry. In the Czech Republic, forested land covers
approximately 33,7% of Czech territory. Prior to 1989, over 95% of that land was state-
owned, Today, the Stale owns approximately 50-60% of all forested land (gee Expert

Opinion of J. Vasicek, paras. 1 and 53; Bxpert Opinion of R. Ramsauer, para. 1.2).

The Czech forestry sector is comiprised of both silvicultural activities and wood
processing, Silviculture is composed of both deforesting and afforesting activities.
Deforesting involves the felling of trees and transportation of the resulting timber in the
formm of logs, sawn wood or pulp. Afforesting involves the maintenance of tree nurseries
and the planting of young trees in areas designated by the owner of the forest. Beth
deforesting and afforesting activities are labour-intensive activities which yield low profit
margins compared to wood processing. Wood processing involves the conversion of the
harvested wood into finished wood products, such as boards, doors, window frames,

flootboards and other products at sawmills and other specialized production facilities.

On 11 December 1991, pursuapot to Protocol No. 6677/91-100, the Czech Ministry of
Agriculture, the entity responsible for managing and administering State forests,
established Lesy Ceske Republiky (“LCR™). LCR became responsible for the day-to-day
management of State forests, while the Ministry .of .Agriculture retained ultimate

responsibility for the deforesting and regeneration plan in respect of State forests,

At around the time when LCR was established, the regional State enterprises, which had
previously been responsible for the administration of Czech forests (of which there were
sever), were dismantled and their assets transferred to newly established joint-stock

companies, These companies were subsequently privatised through a “coupon

privatisation” in Match 1995,

However, the new forestry companies inberjted the liabilities of their centrally-planned
predecessors, such as long-term obligations towards employees, loss-making housing
management and redundant and unproductive property, In order to aid in this transition,
the companies were provided with a 10 year “framework guarantee”, that is, access to the
forest units in which their predecessors had operated. LCR entered into a two-year
contract with each forestry company at the end of which the performance of the forestry

compaiy was assessed and prices re-negotiated. Contracts were only terminated by LCR

~-15-
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if price re-negotiations, based on an industry pricing formula (the so-called “KALK
formula™), were unguccessful or a forestry company failed to fulfill its contractual
obligations, the result being that few competitive tender proceedings, if any, were held

(see Bxpert Opinion of J. Vasicek, para, 133).

In the 19905, the price of timber in the Czech Republic was on a par with European
prices, however, Czech labour costs wers much lower, Accordingly, during this period
forestry companies gensrally performed well financially, The KALK pricing formula,
which established & minimum price for the purchase of timber in the Czech Republic,
also regularly generated negative prices for lower quality timber, thereby requiring LCR
to pay forestty companies for the wood they were purchasing. As a result, as of 2003,
LER's income was olose to zero (see Witness Statement of | para. 9; Witness

Statement of Jara. 2).

In 2005, L.CR managed approximately 86% of State-owned forests, or approximately
51% of all forests in the Czech Republic (se¢ Expert Opinion of J. Vasicek, para, 78).
Private companies had access to timber from the forests under LCR's management
through two means. First, a company could purchase timber directly from the trading
arm of LCR.  Second, a company could contract with LER to harvest wood and
subsequently buy a portion of the wood, to a maximum of two thirds of the wood
harvested, at prices zgreed in advance, LCR offered two types of silvicultural contracis:
long-term contracts (contracts of unlimited duration) and short-term contracts (contracts

limited to a duration of two-years with a possibility of extension) (see Exhs, C-28 and C-
29).

Following its accession to the EU in 2004, the Czech Republic was required to ensure the
transparency and liberalisation of its forestry sector. The Czech government therefore
adopted its first National Forest Programme (“NFP”} in 2003, followed by a second NFP
in 2008 (sse Bxhs. R-17 and R-18)., The NFPs set out the Czech Republic’s
commitments in the forestry sector, as well as guidelines for its forestry policy. The NFPs
also reflect the EU’s Action Plan for forests and forestry (see Bxpert Opinion of J,

Vagicek, paras. 29-31).

-16 -
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C. The 2004/2005 Tender Proceedings

In 2003, the Czech Supreme Audit Office (“NKU") undertook an investigation of the
performance of LCR for the purpose of verifying “the state enterprise’s management of
state assets and financial resources provided from the state budget, in particular from the
perspective of purposefilness and economy” (see Exh. R-49). The NKU’s report was
released In January 2004 (see ibid). Among its observations, the NKU noted that LCR
had not carried out uny competitive tender proceedings to assign forestry units, which had
resulted in six companies dominating the field

The NKU also observed that LER was disadvantaged by the price paid to it for
felled timber by forestry companies, becoming increasingly unprofitable by contrast to
the forestry companies, which were able (o sell the samo felled timber at a higher price on

the open market,

On 15 December 2004, LER published a notice of tenders for the exeoution of logging
and re-planting activities in 87 forestry units which were previously serviced under short-
term contracts, which were slated to end with effect on 31 December 2004 (see Exh. C-
1). LCR assigned tempotary contracts to new companies for a six month intermediate
period until the tenders had been awarded. CE Wood was offered an extension of its

shott-term coniracts, however, the parties could not agree on the terms of the extension in

-18-
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respect of all forestry units. Specifically, while the parties agreed on price in respect of
four or five forestry units, they failed to reach agreement on price in tespect of all other
short-term contracts. In the case of the latter contracts, CE Wood insisted on maintaining
negative prices for these contracts while LCR proposed the price of one (1) Czech Crown

per m* of wood (see Tr. Day 4, pp. 61-62; 87). As a result, 19 forestry units previously

under contract with CE Wood were reassigned.

On 21 December 2004, LCR notified all forestry companies that it intended to terminate
all long-term contracts as well (see e.g,, Bxh. C-31), This notice iriggered a one-year
notification period (previously two years) included in all of CE Wood’s long-term
contracts with LCR. However, LCR cancelled all long-term contracts with immediate |
effect by letters of 12 Ianuar)'l 2005, on the grounds that such contracts were contrary to

the Protection of Competition Act (see Exh. C-4). These comfracts, too, were eventually

submitted to a tender process.
On 15 February 2005, CE Wood submitied a bid for short-term conlracts in .
for tender (see Exh. C-47). By this time, all but a handfil of

CE Wood’s short-term contracts had been terminated, and all of its long-term contracts

were at an end.

On 21 March 2005, CE Wood asked LCR for information regarding the compoesition of
the tender evaluation committees (see Exh, C-38). Several days later, CE Wood wrote
again to LCR formally objecting to the tender process and complaining that the process
had violated the Public Procurement Act of 2004 (“PPA”) (see Exh, C-12).

LER responded to CE Wood’s complaint on 6 April 2005, averring that the tender
proceedings were conducted in accordance with EU rules applicable to the award of
public contracts and not the standards of the PPA (see Exh. C-39). LER declined to

provide detailed information on the composition of the selection committees,

CE Wood pursued its request for further information on the composition of the evaluation

committees on two other occasions, including through a Freedom of Information Petition
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to the Ministry of Agriculture (see Exhs, C-40 and C-42). In ils response, the Ministry
explained the limited powers of contral it has over LCR as a state enterprise and that,
because the exercise of commercial activities concerning state-owned assefs by LCR was

not subordinate to the Ministry of Agriculture, the Ministry could not intervene in the

tender process (see Exh, C-43).

LCR held a second round of tenders for the remaining contracts beginning on 24 June

2005, However, CE Wood declined to partlcipate.
D. The Administrative Challenge to the Tender Proceedings

Prior to initiating tender proceedings, LER sought lepal advice as to its statug as a public
contracting authority for the purposes of new legislation on public tenders which was (o
enter into effect on 1 May 2004 (Act No. 40/2004 Coll.). Based on a review of the
legislation, the Institute of the State and Law opined that LCR was not required to abide
by the Act unless it organized a tender which was majority financed by the State (see
Exh. R-83). LCR followed this advice and did not comply with the Act in the conduct of

ihe tender proceedings.

On 9 December 2004, CE Wood filed a Petition for Protection against Unfair
Competition Conduct with the Regional Court in Hradec Xralové (seg Bxh, C-25). In this
Petition, CE Wood alleged that LCR’s conduet leading up to the tender proceedings, such
as the shortening of the notice period for CE Wood’s long-term contracts and price
negotiations under the short~term contracts, was contrary to the Protection of Competition

Act of2001,

On 23 December 2004, CE Wood also submitied a petition to the Office for the
Protection of Competition (“UOHS”) requesting that it initlate an investigation into
LCR’s compliance with the PPA in the tender proceedings (see Bxh, C-5).

CE Woaod wrote to Minister . Head of the Govertment Legislative
Council, on 6 January 2005, enclosing a copy of its petition to the UOHS (see Exh. C-9).

On 25 January 2005, UOHS informed LCR that it had determined it was a public
tendering authority and therefore subject to the PPA. UOHS directed LER (o make
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appropriate changes to its tender process and documentation. CE Wood was advised of

UJOHS’s decision several days later, by letter (see Exh, C-6).

However, on 1 Februaty 2005, UOHS advised CE Wood that its decision was
preliminacy and still under consideration-(see Exh. C-7). UOHS subsequently wrote to
CE Wood on 4 February 20035, advising it that, after further consideration, the tendered
contracts did not meet the definition of a public contract, because no public funds were
disbursed (UQHS considered that the mutual payments between the contracting parties
ultimately represented income for LCR as opposed to an expense), and therefore the

matter would not be pursued further (see Exh. C-8).

On 24 February 2005, CE Wood wrote to UOHS advising that LCR had taken the
position during the legal proceedings before the Court in Hradec Krélové that it was a
public contracting authority and the provision of forestry services by a contractual partner
could thus be considered a public contract, CE Wood reiterated its request that UOHS
initiate administrative proceedings against LCR. (see Exh. C-10),

The CALPH, a Czech industry group, also wrote to Minister on 10 March 2005,

demanding, inter alia, the suspension of the February tender proceedings and a review of
LCR’s actions by the Ministry of Agriculture (see Exh. C-11). On 17 March 2005, the

Ministry advised, however, that it would not intervene as the matter was within the

competence of the UOHS (seg Exh. C-37).

On 15 April 2005, CE Wood again filed a petition with the UCHS, setking, inter alia, a
declaration that the tender prpceedings were invalid (see Exh. C-13),

On 27 January 2006, following issuance of the European Commission’s (“EC") decision
in respect of the tender proceedings (see Section IILE below), UOHS again revised its

position that the tender proceedings had been conducted correctly, also declaring LCR 1o
be apublic contracting authority under Czech law.

L. The BC Challenge to the Tender Proceedings

On 11 February 2005, CE Wood filed a formal complaint in respect of the tender

proceedings with the EC on the grounds that the proceedings violated both the PPA and

EU Public Procurement Legislation (see Exh, C-14). CB Wood supplemented its
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complaint with further reasons on 23 and 24 February 2005 (see Exh. C-34 and C-35),
and again on 4 Maroh 2005 (gee Bxh. C-36), as the tender proceedings were ongoing,

On 18 April 2005, the EC advised CE Wood that its complaint had been registered (see
Exh, C-41). The BC rendered its decision on 13 December 2005, confirming that LER
was a public contracting authority pursuant to Article 1(b) of Directive 92/50/EEC and
that its silvicultural contracts were public service contracts pursuant fo Artiole 1(a) of the
Directive (gee Exl, C-15). The Czech Republic was given two months to respond,

On 23 March 2007, the EC issued a Reasoned Opinion, confirming its above deoigion and
observing that neither the Czech Republic nor LER had taken steps to remedy the
problems identified by the EC in its 2005 deoision. Accordingly, the EC invited the
Czech Republic to adopt measures to remedy the problems (seg Bxh, C-17).

k. The Suls of CE Wood

InterTrade sold its shares in CE Wood to Awyn GmbH (“Awyn™) for

(see Exh, C-75; Exh. R~79). The exact date on which InterTrade sold its
shares is disputed and ig material to whethor the Tribunal has jurisdiction over the present
dispute. It shall therefore be discussed in detail below,
ISSUES TO BE DETERMINED

The issues before the Ttlbunal for determination may be briefly summarized as follows:
(a)  Jurisdiction: Does the Tribunal have jurisdiction ratione materiae and ratione

temporis over the present dispute?

(b)  Attibution: Are the acts and/or omissions of LER atiributable to the Czech
Republic?

(c)  Liability: If the answer to the above two issues is affirmative, did the Respondent
breach Article 2(1), 2(2), 3(3), 4(1) and/or 4(2) of the German-Czech BIT?
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Causation: If the answer to the above question is affirmative in respect of any of

@
the identified provisions of the German-Crech BIT, did the Claimant suffer loss
or damage as a result of the Respondent’s ireaty breach(es)?

()  Damages: If the answer to the above question is affirmative, 1o what sum of
damages 18 the Claimant emtitled?

H Interest: If the answer 1o the above question resulis in 2 positive value, to what
sumn of interestis the Claimant entitled?

(g)  Costs: Based on the foregoing disposition of the dispute, how should costs be

allocated as between the Parties?

ANALYSIS AND DISCUSSION

The Tribunal shall now discuss and determine each of these issnes in turn. Due to the
extensive nature of the Parties’ written and oral submissions, the Tribunal does not infend
to providé an exhaustive account of all arguments developed by the Parties in support of
their respeciive positions. Rather, the Tribunal canvasses below the Parties’ principal
arguments and evidence in support thereof, focusing on those points which have proved

material to-the Tribunal’s deliberations and conclusions.

A Jurisdiction

L The Respondent’s Position
The Respondent submits as a preliminary point that the Clajmant bears the burden of
proof to establish the Tribunal’s jurisdiction (see Resp. PHB, para. 50, citing Phoenix
Action Ltd, v. The Czech Republic, ICSID Case No. ARB/06/5, Award of 15 April 2009,
para. 64 (“Phoenix Action™)). In the Respondent’s view, the Claimant has failed to meet

its burden,

The Respondent’s position on jurisdiction has evelved over the course of these
proceedings, However, the Tribunal understands that the Respondent’s position rests on
three principal arguments: (1) the Claimant sold its alleged investment prior to the acts in
issue (i.¢., jurisdiction ratione temporis); (2) there is no “investment” within the meaning
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of Article 1 of the German-Czech BIT (ie., jurisdiction »atione materiae); and (3) the

Claimant did not make a good faith investment,
a) Jurisdiction Ratlone Temporis

The Respondent contends that the Claimant divested itself of any putative investment
prior to Jamuary 2005, when the alleged wrongful acts were to have occurred.
Specifically, the Respondent submits that the sale of shares in CE Wood toole place in
accordance with an SPA enlered Into prior to 30 June 2004 between InterTrade and
Awyn. This share purchase is recorded in the Claimant’s financial statements for the
period 1 July 2003 to 30 June 2004 and ! July 2004 to 30 June 2005 (see Resp. PHB,
paras. 53-54; Exhs. R-40/ CB-132 and R-54 / CB-142).

Referring to the award in Cementownia "Nowa Huta" S.4. v. Republic of Turkey, ICSID
Case No. ARB(AF)/06/2, Award of 17 September 2009 (“Cementownia™), the
Respondent observes that an ICSID arbitral tribunal recently faced a similar situation
when asked to delermine whether the claiment held the investment when the acts at issue
were performed. The Respondent submits that, in that case, the claimant’s failure to
record the claimed transaction in its own {inancial statement for the year in which the
transaction allegedly occurred proved fatal to its claim (seg Resp. PHB, para. 59, quoling

Cementownia al para. 129),

Netwithstanding the Claimani’s position that the sale of shares in CE Wood was simply
back-dated, and did not occur until Maroh 2005 pursuant to a revised SPA, the
Respondent avers that the evidence contradicts this position, First, the Respondent notes
that coufirmed dusing his oral testimony that the share purchase followed
the payment structure set out in the 2004 SPA, not the 2005 contract (see Resp. PHB,

paras, 65-69; Tr. Day 2, pp. 73, 135).

Second, the Respondent claims that Recital D to the 2004 SPA, which provides a timeline
for the negotiation of collection of the receivable against the Claimant used to set-off the
Claimant’s payinent obligation for the shares, is commercially reasonable, whereas the
parallel recital in the March 2005 contract is not, Specifically, Recital D to the 2004
agteoment provided for negotiations to commence in January 2004, the same month in

which Awyn acquired the receivable, whereas Recital D to the 2005 contract provided for

- 24 -



84,

85,

86,

negotiations to begin in March 2005, over a year after Awyn acquired the receivable (see
Resp. PHB, paras, 70-73),

Third, the Respondent contends that the Claimant’s rationale for backdating the share
who

purchase transaction is a “fiction”, referring to the oral testimony of”
acknowledged during the Hearing that there were no tax reasons for such a step, nor was
there more than one creditor with whom CE Wood had an outstanding receivable (see
Resp. PHB, paras. 74-81; Tr. Day 2, pp. 30-37).
b) Jurisdiction Ratione Materiae

The Respondent contends that the Tribunal ajso lacks jurisdiction because Article 1 of the
Genman-Czech BIT requires that assets be “contributed” in order- for & protected
investment to exist. The Respondent takes issue with the English language translation of
the German-Czech BIT provided by the Claimant, which translates the operative
language in Article 1 as “invested”. The Respondent reasons that Article 2(3) of the BIT
expressly provides for the protection of “investments” and “returns”, thercfore if Article

1(1) were to be interpreted to provide for a broad definition of assets invested in the sense

of “directly or indirectly owned or controlled by the investor”, returns would be included

in the definition of “investments” and Article 2(3) would be redundant Instead, the
Respondent. submits that Articls 1(1) contains a narrower definition of investment, one

whicl requires the “contribution” of assels in the leiritory of the Contracting State (see
Resp. PHB, paras. 82-85).

The Respondent argues that the share sale transaction is best understood in two parts, the
net tesult of which is that the Claimant never paid “a single Crown” and did not,
therefore, coniribute an asset in the temitory of the Czech Republic. The first part is
described as the transfer of shares in CE Wood from EPAS fo InterTrade and the set-off
of receivables acquired by InterTrade from EPAS’s subsidiaties in payment for the
shares. The second part of the transaction is described as the “parking” of substitute
receivables against InterTrade in “non-trapsparent, off-shore structures” which were
nltimately cancelled in a second set-off when InterTrade sold the shares in CE Wood to

the same entity holding the substitute receivables (see Resp. PHB, paras, 86-87).
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The Respondent submits that the “state of the evidence” on whether the Claimant
“contributed” anything in the Czech Republic consists of the following, which it
describes as “fatal” to the Tribunal's jurisdiction:

(a) A promissory note that the Claimant alleges to have destroyed;

(b)  Two substitute promissory notes that were not produced; and

(¢)  An assumption about an around-the-world transaction with no transfer agreements

dooumeniing the existence of the transaction,

The Respondent adds that, even assuming the transaction ocourred as alleged, the
Claimant still did not “contribute” auything In the terrltory of the Czech Republic
becauge it paid for its slleged invesiment with a promissory note as opposed (o a capilal

infusion (gee Resp. PHB, para. 113).
c) The Claimanz did not make a good faith investment

The Respondent submits that an investment not performed in good faith cannot benefit
from investment protection, relying on the arbitral awards in Phoenix Action, Inceysa v.
El Salvador, ICSID Case No, ARB/03/26, Award of 2 August 2006 (“Incepsa”), and
Gustav FW Hamester GmbH & Co. KA v. Republic of Ghana, 1CSID Case No.
ARB/07/24, Award of 18 June 2010 (“Gustav Hamester™) in support of its proposition.

In this case, the Respondent contends that the structure by which the Claimant bought
and sold its alle