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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

THAI LAO LIGNITE (THAILAND) CO., LTD. & |
HONGSA LIGNITE (LAO PDR) CO., LTD., |

Petitioners,

I

| 10Civ. 5256 (KMW)
-against- |

|

OPINIONandORDER

GOVERNMENT OF THE LAO PEOPLES |
DEMOCRATIC REPUBLIC, |

Respondent. |

KIMBA M. WOOD, U.S.D.J.:

Thai Lao Lignite (Thailand) Co., Ltd. (TL)’a company organized under the laws of
Thailand, and Hongsa Lignite (LAO PDR) Co.dLt(HLL), a company organized under the
laws of the Lao Peoples Democratic Republidiémively, Petitioners), moved for confirmation
of an arbitral award (the’Award) pursuaotthe United Nations Convention on the Recognition
of Foreign Arbitral Awards, June 10, 1958, 25U.. 2517, 330 U.N.T.S. 53 (the‘Conventiori),
as implemented by the Federal Arbitration Act (FAA), 9 U.S&et seq The Government of
the Lao Peoples Democratic Republic (Respondent) opposed confirmation and moved to dismiss
the petition.

On August 3, 2011, the Court denied Respaoigimotion to dismiss and granted
Petitioners petition to confirm the AwardSéeDkt. Entry No. 50.)

Currently before the Court is Respondeutigection to a discovery order issued by
Magistrate Judge Freeman on Agr, 2011 (the'April 4 Order)$eeDkt. Entry No. 25 (order);
Dkt. Entry No. 29 (notice of objection)). ft®ners opposed Respondents objection and moved

for sanctions against Respondent and/or its cdymssuant to Rule 37 of the Federal Rules of
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Civil Procedure (Rule 37),828 U.S.C. 192nd the Courts inherent authority to impose
sanctions. $eeDkt. Entry No. 30.)
l. Background

On October 14, 2010, while the petition fanéirmation and motion to dismiss were
pending, Petitioners served discovery requesidrararrogatories on Respondent, principally to
obtain information about Respondents assets located in the United States, in anticipation of the
enforcement of a judgment if this Court confirmed the Award. On November 15, 2010,
Respondents submitted a letter to this Court regepermission to file a motion for a stay of
discovery and a protectivader pursuant to Rule 26(c) of tRederal Rules of Civil Procedure.

The Court denied this request and permittediBeérs to seek discovery. The Court referred
disputes about the scope of discovieryagistrate Judge Freemarse€Dkt. Entry No. 22.)

The parties conferred in tlsuing weeks about limiting the scope of discovery, but no
agreement was reached. On January 28, 2011, Respondent served responses to the Petitioners
discovery requests. The interrogatory respengere unsigned and unsworn. Respondents
counsel later informed Petitiorsethat two of the answers tioose interrogatories were
inaccurate. On February 8, 2011, Petitioners sought leave to move to compel compliance with
their discovery requests. Respondents refliektters dated March 8 and March 16, 2011.

On March 18, 2011, Judge Freeman conventadephonic conference during which the
parties discussed their positions regarding the various outstanding discovery issues. One of the
subjects discussed was whether Petitioneutdcseek discovery afocuments related to
Respondents bank accounts in the United Stales. parties disagree on exactly what each side
(and Judge Freeman) said regarding thesesss(irhe conference was not recorded or

transcribed by aaurt reporter.)



According to Respondent, Petitioners raieglissue of the existence of U.S. bank
accounts held by Respondents embassy. Respondemisal states that he told Petitioners that
those accounts were immune from attachnoemliscovery under the Foreign Sovereign
Immunities Act of 1976 (FSIA), 28 U.S.C.8§16@2 seq.and the Vienna Convention on
Diplomatic Relations, Apr. 18, 1962, 23 U.S.T. 3227, T.lLA.S. No. 7502 (the*Vienna
Conventiori).

Petitioners then purportedly argued that thegded discovery of information about
Respondents U.S. bank accounts to ascertagtiveln the accounts were, in fact, immune under
the FSIA! According to Petitioners, Respondentsinsel affirmatively agreed to produce the
records of those accounts.

At the conclusion of the conferendeidge Freeman ordered the followinger alia:

1) Respondent was to serve final, swasponses to Petitioners First Set of
Interrogatories by March 28, 2011,

2) Respondent was to file and serve a lddtaf in support of its objections by April 1,
2011. Petitioner was permitted to reply to this brief by April 8, 2011; and

3) Respondent was to produce by Aprie811 documents relating to bank accounts in
the United States maintained by the Government of the Lao Peoples Democratic Republic.
(SeeDkt. Entry No. 25.)

Petitioners counsel requested that Judge Freemans oral order be memorialized in writing,
and Judge Freeman requested thatptirties confer on a form order her to enter. The parties

conferred but were unable tcamh agreement on the wording and scope of the order, so both

! According to Respondent, Judge Freeman stateak f$ not the test; éhtest is whether the
information will lead to assetsahcould be attached” (Second Declaration of David J. Branson
(hereinafter'Second Branson Decl’)f11.)



parties separately submitted their own formulations. Judge Freeman entered Respondents
version of the ordemunc pro tundo March 18, 2011 on April 4, 2011S€eDkt. Entry No. 25.)

Respondent did not produce any docutadry April 8, 2011. On April 12, 2011,
Respondents counsel sought from this Court an extension of time to object to the April 4 Order.
(SeeDkt. Entry No. 26.) Petitionembjected to the request for an extension. The Court granted
Respondents request.

Respondent timely filed its objectiontlee April 4 Order on April 28, 2011.SéeDkt.

Entry No. 29.) Petitioners opposed the objectioth e@ross-moved for sanctions pursuant to Rule
37,828 U.S.C. 1927, and the Courts inim@uthority to impose sanctionsSeeDkt. Entry No.
30.)

On July 5, 2011, Judge Freenmmara spontatayed the April 4 Order pending this Courts
resolution of the instant objectionS&eDkt. Entry No. 42.) At that time, Judge Freeman also
denied Petitioners application for an OrdeSioow Cause for discovery sanctions against
Respondent. 1d.)

Il. Respondent’s Objections to the April 4 Order

Respondent objects to the April 4 Ordagarding discovery of its bank accounts,
contending that those accounts are held bgthieassy and consulate of Laos, and are thus
immune from attachment anliscovery under the FSIA and tkieenna Convention. For the
following reasons, Respondents objectiorthe April 4 Order is overruled.

A. Standard of Review

For non-dispositive matters, including discovdigputes, a district court shall reverse a
magistrates order only where it has been showntkieabrder is“clearly erroneous or contrary to

law? 28 U.S.C.8636(b)(1)(A) (20023ge alsd-ed. R. Civ. P. 72(af;homas E. Hoar, Inc. v.



Sara Lee Corp 900 F.2d 522, 525 (2d Cir. 1990). Courtshis Circuit have held that a
magistrates ruling on a discovery dispute shdaddverturned only for an abuse of discretion
Edmonds v. Seaveio. 08 Civ. 5646, 2009 WL 2150971,*@t(S.D.N.Y. July 20, 2009)

(noting that the fact thatteasonable mindy/dfer on the wisdom ofjranting [a partys]

motion is not sufficient to overtuia magistrate judge's decisiord\‘court has the discretion to
deny discovery requests if it determines thatthe burden or expense of the proposed discovery
outweighs its likely benefitWorld Wrestling Fed’'n. Ent'mt., Inc. v. William Morris Agency,

Inc., 204 F.R.D. 263, 265 (S.D.N.Y. 200%jupting Fed. R. Civ. P. 26(b)(2)).

B. Applicable Law

1. FSIA

Under 28 U.S.C.81609,the property in theited States of a foreign state shall be
immune from attachment arresmtd execution except as provided in sections 1610 and 16171 of
Title 28. 28 U.S.C.81609. “As a general maitas widely recognized that the FSIAs immunity
provisions aim to protect foreign sovereigns from the burdens of litigation, including the cost and
aggravation of discoveryRubin v. Islamic Republic of Ira®37 F.3d 783, 795 (7th Cir. 2011)
(citing, inter alia, Republic of Philippines v. Piment&3 U.S. 851, 865 (2009)ole Food Co.
v. Patrickson538 U.S. 468, 479 (2003)¥kee also EM Ltd. v. Republic of ArgentidZ3 F.3d
463, 486 (2d Cir. 2007) (FSIA immunity is immunitypt only from liability, but also from the
costs, in time and expense, and othemghsons attendant to litigation” (quotinelly v. Syria
Shell Petroleum Dev. B.\213 F.3d 841, 849 (5th Cir. 2000))). Thus, if the bank accounts in
guestion are immune from attachment under gedb609, they are also immune from discovery.

Under section 1610, there is exception to immunity fronpost-judgment attachment of

property‘used for a commercial activity in the Unitidtes . . . [if] . .. (1) the foreign state has



waived its immunity from attachment in aid of execution or from execution either explicitly or
by implication . . . or . . . (6) the judgmenthased on an order confirming an arbitral award
rendered against the foreign stgbrovided that attachmentand of execution, or execution,
would not be inconsistent witng provision in the arbitral agreemt” 28 U.S.C.8§1610(a).

‘Commercial activity'is defined as‘eitherragular course of comercial conduct or a
particular commercial transaction act” 28 U.S.C.A.81603(d)Further, {tjhe commercial
character of an activity shall loketermined by reference to the matof the course of conduct or
particular transaction or act, rattiean by reference to its purpode As a general matter,
assets used exclusively to support diplomaticomsalar functions are nobnsidered assets used
for a‘commercial activity’See Liberian E. Timber Corp. @ov't of Republic of Liberia59
F.Supp. 606, 610 (D.D.C. 1987).

The mere fact that assets are heldnrmaccount used by a states embassy dogsencie
render the entire account inume from attachment or discoverlf.an account is used“primarily
(if not exclusively) for commeral, rather than diplomatic, ppwses; it can be subject to
attachment.Hill v. Republic of IragNo. 99 Civ. 03346TP, 2003 WL 21057173, at *2 (D.D.C.
Mar. 11, 2003).See also Weston Compagnie de FindeicB’Investissement, S.A. v. La
Republica del EcuadpB23 F. Supp. 1106, 1114 (S.D.N.Y. 199®)Iding that‘the Court cannot
agree that the mere placing ahfis not used for a central banking function in an account of a
foreign central bank will immunize such funds from attachméitlh Shipping Corp. v.
Embassy of the United Republic of Tanzab@v F. Supp. 311, 312 (D.D.C. 1980) (holding that
it may be“proper to attach an account whichas used solely for commercial activity).

Respondent has the initial burden of dent@ig immunity under the FSIA, but once

immunity has been established under secti®®®, the opposing party must show that an



exception under section 1610s®ction 1611 applieEM Ltd, 473 F.3d at 470 ({P]laintiffs
would not be able to attach the funds under thHé& fe8less they were able to demonstrate that
the funds had become property of the Republic‘used for a commercial activity in the United
States{quoting 28 U.S.C.81610(a)(1))).
2. Vienna Convention

Under Article 25 of the Vienna Conventiorregeiving State shall accord full facilities
for the performance of the functions of the [dipatic] missiorf of another signatory state. 23
U.S.T. at 3238. Courts have held that bardoants of a sovereign nations embassy that are
‘Used or intended to be used for purposes efdiblomatic mission are immune from attachment
to satisfy a civil judgmentLiberian E. Timber Corp.659 F.Supp. at 608 (The Liberian
Embassy lacks the full facilities the Governmentloé United States has agreed to accord if, to
satisfy a civil judgment, the Court permits a vafitattachment to seize official bank accounts
used or intended to be used for purposes of the diplomatic missga®)also Foxworth v.
Permanent Mission of Republic of Uganda to United Nafi@86 F. Supp. 761, 763 (S.D.N.Y.
1992) (holding that where attachment of defen@anibassys account would‘force it to cease

operations; then attachment woulddmntrary to the Vienna Convention).



3. FSIA-Related Discovery
Although it is clear that the FSIA presumgly immunizes the property of a sovereign
nation from attachment and discovery, it is lessr what the scope of discovery should be
when determining whether an exception to F8Mnunity applies. As the Seventh Circuit
recently explained:
[a] potential difficulty arises . . . when aserted exception to immunity turns on
disputed facts. The FSIA does not directly address the extent to which a
judgment creditor may pursue discoveryestablish that the property he is
seeking to attach fits within one oftlstatutory exceptions to the attachment
immunity conferred by section 1609.

Rubin 637 F.3d at 795.

There is no bright line rule favhen discovery is appropriate verify whether particular
property is, in fact, immune from discovery untiee FSIA. Rather, the circuit courts have
urged that district courts proceed with canfitaking into account the‘comity concerns’
implicated in the“delicate balancing betweemmiting discovery to substantiate exceptions to
statutory foreign sovereign immunity and @aing a sovereigris or sovereign agencys
legitimate claim to immunity from discovehFirst City, Texas-Houston, N.A. v. Rafidain Bank
150 F.3d 172, 176 (2d Cir. 1998) (quotiagiba Ltd. v. Petroleos Mexicanp862 F.2d 528,

534 (5th Cir. 1992)). The Second Circuit haphbasized that'{d]iscovg should be ordered
circumspectly and only to verify allegatioatspecific facts arcial to an immunity
determination’EM Ltd, 473 F.3d at 486See also Rubjr637 F.3d at 796-97 (Discovery orders
that are broad in scope and thin in foundation stifjably subject foreigrstates to unwarranted

litigation costs and intrusive inquiries about their American-basedts. One of the purposes of

the immunity codified in81609 is to skddoreign states from these burdens’).



C. Application of Law to Fact?

Respondent argues that Judge Freemarnis discoveéer must be reversed because the
‘Undisputed record makes clear that the Accourgsat an attachable aseé the Respondent”
(Mem. of Law in Support of Resp. Obj. teetipril 4, 2011 Order of Magistrate Judge Debra
Freeman, April 28, 2011 (hereinafter'Resp. Meat:.) Respondent bases this contention on
the fact that it submitted an affidavit from @sunsel that states that David J. Branson,
Respondents counsel, traveled to Laos in AR01, where he‘met witkenior legal counsel,

Mr. Sisoulath, and a representatiresponsible for North American diplomatic affairs at the

Ministry of Foreign Affairs” (Beclaration of David J. Branson, (kerafter‘Branson Decl’){4.)

He states:
6. Based upon this meeting, and a pn@eting with a representative of the
Ministry of Finance, Mr. Rithikonegn January 4, 2011, there are only two bank
accounts maintained by the Government of the Lao Peoples Democratic Republic
in the United States: one account inahimgton, DC used to maintain the
Respondents Embassy in its diplomatic duties, and one account in New York City
used to maintain the Respondentpldmatic Mission to the United Nations.
7. In addition, based upon the enquidescribed above, the Government of the
Lao Peoples Democratic Republic does matintain any bank accounts in the
United States used for‘commercial activity as that term is used in the U.S. Foreign
Sovereign Immunities Act.

(Branson DecH%-7.)

This testimony does not create an‘undisputed record because it is of extremely limited

evidentiary value. The declaration states eggly that it is based not upon personal knowledge,

but rather, upon meetings wigleople who presumably have personal knowledge of these

2 As an initial matter, Petitioners argue that Restent is estopped from objecting to the April 4
Order, since Judge Freeman entered thhgioe of the order submitted by Respondent.
However, it is clear that Respondent objedtethe Order before it was issued, and its
submission of language memorializing that OrdélJudge Freemarns request, did not waive
Respondents right to object toetlsubstance of the Order.



matters. Statements in an attorneys affidagt based on personal knowledge are not entitled to
evidentiary weight.See United States v. Maldonado-Rivé&¥22 F.2d 934, 972 (2d Cir. 1990)
(holding that the“court properly declined to atden] attorneys affidavit because it was not
based on the attorneys personal knowledgE}:ed. R. Evid. 602 (A withess may not testify to a
matter unless evidence is intragd sufficient to support a finay that the witness has personal
knowledge of the matter?); Fed. R. Civ. P. 56@&n) @ffidavit or declaration used to support or
oppose a motion must be made on personal knowlsdgeut facts it would be admissible in
evidence, and show that the affiant or declaracbmpetent to testify on the matters stated?). In
addition, Mr. Bransons statement that Respomd@es not maintain any accounts used for
tommercial activity as that term is used in the [FSIA]; (Branson Decl.{7), is a‘conclusory
statement[] of law'that is of no valu®mnipoint Commc’ns v. Common Council of Peekskill
202 F. Supp. 2d 210, 213 (S.D.N.Y. 2002).

Respondent citeSales v. Republic of Ugandso. 90 Civ. 3972, 1993 WL 437762
(S.D.N.Y. Oct. 23, 1993) as an example of a case where‘{r]eliance upon an uncontroverted
affidavit was . . . determinative’ (Resp. ReplySuapport of Its Rule 72(a) Obj. to Magistrate
Judge Freemans Order Relating to Diplom&@nk Records and in Opp. to Cross-Motion for
Sanctions, May 18, 2011 (hereinafRasp. Reply Mem?) at 3.) However, in that case, the
affidavit stating that the accourdsissue were used only for diplomatic purposes was from the
‘Ambassador and Deputy Permanent Representative of Ug&adies 1993 WL 437762, at *2.
That is not the case here. Mr. Branson, an attorney uninvolved in Laos diplomatic affairs, has

submitted an affidavit that explicitly statdgt it is not based on his personal knowledbiee

10



Court is thus left with little evidence to deten@ whether the‘tommercial activity exception to
FSIA immunity applies.

Respondent argues that Judge Freemaneapible wrong standard when she said,
according to Respondents counsel, that the progefdediscovery was‘whether the information
will lead to assets that could be attached’ (8ddéranson Decl.f11.) Without a written record
of the conference, it is imposs#ilo know precisely how Judgedeman formulated the test that
she was applying. However, the test, as quotelldspondent, is not clearly erroneous. On the
contrary, the decisions that Respondent cites acletlge that, in certain circumstances, limited
discovery will be necessary to ascertain whether an exception to FSIA immunity afeles.
e.g., Rafidain BankL50 F.3d at 176 (noting that“a plafhmay be allowed limited discovery
with respect to [a] jurisdictional issudgM Ltd, 473 F.3d at 486 (acknowledging that discovery
may be appropriate to‘verify allegations of speciéicts crucial to an immunity determinatiori).
For example, irRubin v. Islamic Republic of Irathe Seventh Circuit acknowledged that a
plaintiff may be entitled to dcovery regarding the assetdlué defendant, provided such
discovery is not overly lmad. 637 F.3d at 796-98. Specificatlye court held that“a plaintiff
seeking to attach the property of a foreign state in the United States must identify the specific
property that is subject to attanbnt and plausibly allege that erception to81609 attachment
immunity applies’ld.

It was not clearly erroneous to find thatiBehers have met this burden with respect to
bank accounts held by Remdent. Respondent cit8ales v. Republic of Ugandahich held
that mere speculation about pdgsicommercial activity does nstiffice to allow large scale,

intrusive discovery of a foreign sovereign:

% There is no dispute that Remdent has waived sovereign imnity, and thus the exception
under section 1610(a)(1) applies, as long as the assets afertis@dmercial activity”

11



Plaintiffs suggest the posdiby that some of the rent moneys might be used for
non-diplomatic purposes. That subjectild be explored only by painstaking
examination of the Mission's budget and books of account. Such an exercise
cannot be reconciled with theipeiple of sovereign immunity.
1993 WL 437762, at *4. But here, the discovemtthudge Freeman ordered does not involve a
‘painstaking examination of the [EmbassyslaConsulates] budget and books of accoudt’In
fact, Judge Freeman substantiaibrrowed Petitioners discovergquests, ordering discovery of
only documents related to Respondents U.S. laamckunts. The Court finds that this strikes a
reasonable balance'between permitting discovery to substantiate exceptions to statutory foreign
sovereign immunity and protecting a sovereignsovereign agencys legitimate claim to
immunity from discovery'Rafidain Bank150 F.3d at 176.
Should the evidence show that Respondaat®unts do not reflect any commercial
activity, the discovery burden on Respondent nale been minimal. Indeed, Respondents
counsel appears to have agrgeoth at the confence and in subsequent correspondence to

Petitioners and to the Couthat he would provide thaiscovery, albeit over objectidn(See

Fourth Declaration of Charlene C. Sun @irafter‘Fourth Sun Decl’), Ex. B-E.)

* Respondents counsel disputes that he ageptbduce this discovery, but the correspondence
between the parties aftére conference supports Petitioners contenti@eeFourth Sun Decl.

Ex. B, E-mail from David Branson to JantesBerger, Mar. 22, 2011, 1:58 PM (regarding the
conference, stating . . . rdtéhat the Embassy issuesulted from your statement that there
must be Embassy bank accounts—I| agreestéoand produce documents from those accounts?);
Ex. C, E-mail from David Branson to James E. Berger, Mar. 23, 2011, 11:25 AM (1 have no
objection to making inquiriesna producing documents relatitgBank accounts in the United
States); Ex. D, E-mail from David Bransondames E. Berger, Mar. 25, 2011, 5:05 PM (The
bank accounts of the Sovereign maintained for esyase are not for‘commercial activities, but
at Judge Freemans suggestion | agreed toigeedvank account records Byril 87); Ex. E, E-

mail from David Branson to James E. Berdéar. 28, 2011, 6:18 PM (1 have agreed to produce
bank documents by April 8?).

In a letter to Judge Freeman on A@jl2011, Respondents counsel preserved his
objection to producing the bank account informatout stated that he would nevertheless
produce the informationSeeSecond Branson Decl., Ex. 8 (At the courts instruction, Laos will
be producing bank account information for embassy and diplomatic accounts. Laos does so with

12



Respondent does not offer any authoritytfer proposition that the Vienna Convention
immunizes property from discovery or attachment. The decisions cited by Respondent consider
whether the Vienna Convention protectstigalar property from attachmengee, e.qg., Liberian
E. Timber Corp.659 F.Supp. at 608. These decisionsatostand for the proposition that a
plaintiff cannot seek discovery aldquarticular assets to deterraiif that property is, in fact,
immune under the Vienna Convention.

For the foregoing reasons, Respondenteatn to the April 4 Order is overruléd.

objection, since these accounts ianenune from attachment. . . . (Laos also requests the bank
information must be maintained under a confiddityiarder that limits disclosure to counsel of
record—we will ask counsel to concur?).

® Respondents Notice of Motion contains two additional arguments that are not addressed in its
Memorandum of Law. First, Respondergus that despite éhapplicability ofFrontera Res.
Azerbaijan Corp. v. State Allo. of the Azerbaijan Repuhlis82 F.3d 393, 399-400 (2d Cir.

2009), which held that foreign stgtare not entitled to the personal jurisdictional protections of
the due process clause, minimum contacts anasyajgpropriate to the &rcement of discovery
orders. Second, Respondent arghes production of Responderifank records must be kept
confidential.

The Court has already addressed the figgtiaent, Respondents jurisdictional argument,
in its Order denying Respondents motion to dismi§&eeDkt. Entry No. 50.) Respondent has
conceded that the argument has littlerit, and that it included ¢hargument to preserve it for
appeal. $eeResp.Reply Mem. at 8.) In any event, the Second Circuit has made clear that'{tjhe
waiver by a foreign state [undthe FSIA], rendering it party tan action, is broad enough to
sustain the courts jurisdiction through procegd to aid collection of a money judgment
rendered in the case, including discovery pentg to the judgment debtors asseRdfidain
Bank 281 F.3d at 53. This includes the abitdyimpose discovery-related sanctioi@ee, e.g.
Ex.-Im. Bank of Republic of China v. Grenabti®. 06 Civ. 2469, 2010 WL 5463876 (S.D.N.Y.
Dec. 29, 2010) (imposing sanctions against foreign state that expressly waived immunity for
failing to comply with plaintifé discovery request). Responddags not cite any authority for
the proposition that a courfs jurisdiction oxgeconfirmation proceeding generally would not
confer jurisdiction to order discoweor impose sanctions as necessary.

As for the need to keep any productiordotuments confidential, Respondent is, of
course, free to move for an appropriate proteadrder under Rule 26 of the Federal Rules of
Civil Procedure, but this issues not affect the question of @her Respondent is obligated to
produce the documents in the first instance.

13



II. Petitioners’ Cross-Motion for Sanctions

Petitioners move for sanctions pursuant téeR37, the Courts inheng authority to award
sanctions, and 28 U.S.C.§1927Petitioners contend that §®mndent should be sanctioned for:
(2) failing to comply with Petitioners discovedemands for, and with Judge Freemarns order to
produce, the U.S. bank account information at issue, and (2) filing frivolous objections to the
April 4 Order. Petitioners seek reimbursemeaftrfiRespondent for expenses and attorneys fees
incurred in connection with litigating (1) #@ners motion to compel discovery and (2)
Respondents instant objections. rfoe reasons that follow, tli&urt grants Petitioners motion
pursuant to Rule 37, but the spexikelief sought by Petitioners @éenied. Petitioners motion for
sanctions pursuant to the Ctsunherent authority and 28 U.S.C.81927 is hereby denied.

A. Applicable Law

Under Rule 37, if a motion to compel production of discovery is granted,‘the court must,
after giving an opportunity to be heard, require party or deponent whose conduct necessitated
the motion, the party or attorney advising thatdwct, or both to pathe movants reasonable
expenses incurred in making the motion, includingratigs fees” Fed. R. Civ. P. 37(a)(5)(A).

The court‘must not order this payment if the opposing partys nondisclosure, response, or
objection was substantially justifieor . . . other circumstaneenake an award of expenses
unjust’ld. Rule 37 also provides that a court moister the payment of‘teasonable expenses,
including attorneys fees'by an opposing party Vdits to obey an ordeto provide or permit

discovery’ Fed. R. Civ. P. 37(b)(2). Simitarsub-section (5)(A), payment of expenses is

® The parties also make several passing referendeale 11 in their briefs on this issue.
However, Rule 11 is not applicalile discovery-related motionSeeFed. R. Civ. P 11(d) (This
rule does not apply to disclosures and discpvequests, responses, objections, and motions
under Rules 26 through 37’). The Court will #fere not consider the Rul€es application to
Petitioners cross-motion for sanctions.

14



inappropriate where thefailure was substantiplgtified or other circumstances make an award
of expenses unjustd.

Where‘the nature of the alleged breaclaaliscovery obligation is the non-production of
evidence, a district court &droad discretion in fashiorg an appropriate sanctioResidential
Funding Corp. v. DeGeorge Fin. Cor@06 F.3d 99, 106-07 (2d Cir. 2002). Although severe
sanctions under either provision, such as disaliof the action, can generally be imposed only
upon a showing of willfulness or 8daith on the part of the pgrtefusing discovery, monetary
damages may be awarded for discovery aboaséslures, even absent bad faithee Cine
Forty—Second Street Theatre Corp. v. Allied Artists Pictures C602. F.2d 1062, 1066 & n.8
(2d Cir. 1979).

A court may also impose sanctions on gypats counsel, or both, for other misconduct
in discovery under its inherent power to manage its own affBik€ Mgmt Corp. v. Hyde Payk
163 F.3d 124, 135-36 (2d Cir. 1998). Inherent posegictions are appropriate only in‘harrowly
defined circumstances andmust be exsrd with restrainand discretion’Chambers v. NASCO,
Inc.,, 501 U.S. 32,111 S. Ct. 2123, 115 L. Ed. 27 (19849;also DLC Mgmt Corpl63 F.3d at
136 (Because of the potency of the court's inhemawer, courts must take pains to exercise
restraint and discretion when wdéhg it!). In recognition of th@eed for restraint, the Second
Circuit requires a particularizesthowing of bad faith to justifthe use of the court's inherent
power. United States v. Int’l Bhd. of Teamste®48 F.2d 1338, 1345 (2d Cir. 1991). A finding
of bad faith requires‘clear evidence that thellehged actions are entirely without color and are
taken for reasons of harassment or delapioother improper purposes and a high degree of
specificity in the factual finaigs of the lower courtsit. (internal quotations and citation

omitted).
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Finally, a court may impose additional saan8 pursuant to 28 U.S.C.81927 on a partys
counsel, as opposed to the party itselfmoitipl[ying] the proceedings in any case
unreasonably and vexatiously” 28 U.S.C.819%Ke an award made pursuant to the court's
inherent power, an award under81927 is punitiveature. Thereforesanctions under this
statute also requiresbowing of bad faithSee Oliveri v. ThompspB03 F.2d 1265, 1273 (2d
Cir. 1986) (holding that an award made und®%& must be supported by a finding of bad faith
similar to that necessary tlavoke the court's inherent powerSanctions under§81927 are
appropriate only‘when the attorney's actionssareompletely without merit as to require the
conclusion that they must have been undertdélesome improper purpose such as delaidte
St. Bank & Trust Co. v. Inversiones Errazuriz Limita8a4 F.3d 158, 180 (2d Cir. 2004)
(citation omitted).

B. Application of Law to Fact

1. Rule 37 Sanctions

a.  Fed.R.Civ. P. 37(a)(5)(A)

Petitioners claim that they moved tangoel discovery on February 8, 2011, that
Respondent thereafter produdbd requested materials, athét Respondent is therefore
required under Rule 37(a)(5)(A) to pay the sastPetitioners motion. Respondent argues that
there can be no sanctions under Rule 37(a)(3)ésause Petitionersver filed a motion to
compel discovery.

Petitioners claim that Judge Freemanestaturing the March 18 teleconference that
Petitioners February 8, 2011 lettghe ‘February 8 letter), seilg leave to move to compel
compliance with its discovery request, would szdfas a motion to compel“and that no further

submissions from Petitioners would be requirepgedect that motion” (Fourth Sun Decl.{4.)
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As previously noted, the March 18 conferem@es not transcribed or recorded, and it is
impossible to know with certainty what Judgeeman said. However, the record and the
absence of any subsequent written motion topm, support Petitioners contention that Judge
Freeman deemed the February 8 letter a motion to cor§eefourth Sun Decl.{4, Ex. A.
Although Petitioners February 8 letter ctihged a motion to compel, Respondents
objection to discovery was“substaally justified'within the meaning of Rule 37(a)(5)(A). When
deciding whether a failure to make discovefgubstantially justified; courts are aided Bierce
v. Underwood487 U.S. 552 (1988), in which the Coulifeetively defined the phrase:“To our
knowledge, that has never been described as ngpustified to a high degree, but rather has
been said to be satisfied if tleels a‘genuine dispute . . . dreasonable people could differ as to
[the appropriateness of the contested actidah]at 565 (brackets in original) (citations omitted).
The law governing FSIA-related discovery is n@acly defined and is susceptible to genuine
dispute. Respondent reasonably arguedthtigaFSIAs immunity proisions shielded the
production of its U.S. bank account recorddthough its argument was ultimately denied by
Judge Freeman and now by this Court, Respdaadajection to disclosie was“substantially
justified such that sanctions shdutot issue under Rule 37(a)(5)(A).

c. Fed.R.Civ. P. 37(b)(2)

Petitioners argue that Respondisrsubject to sanctions ueidRule 37(b)(2) because it
violated Judge Freemarnis April 4 Order wtiefailed to identify ad produce the bank account
records by the April 8 deadlinetderth in that Order. Regmdent claims that its timely
objection to the April 4 Order pcludes the imposition of sarmtis. According to Respondent,
inlight of the Governments timely filing of it®bjection . . . it is a given that non-compliance

with the Discovery Order in the meantime was ‘substantially justified within the meaning of
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Federal Rule 37(b)(2)(C)” (Resp. Reply Memlaf) Respondent incorrectly states the law.
Absent a stay of a magistrate judges ordemghydiling an objection to that order does not
excuse a party from complying with iEee Lytton Indus., Inc. v. Lehman Bros. Kuhn Loeh, Inc.
124 F.R.D. 75, 78-79 (S.D.N.Y. 198@iling objections to an aler by a magistrate judge does
not operate to automatically stay the order).

Where a party fails to obeydascovery order, this Courtiustorder the disobedient party,
the attorney advising that party, or both to gag reasonable expenses, including attorneys fees,
caused by the failure, unless the failure was sobatly justified or other circumstances make
an award of expenses unjust’ Fed. R. €iv37(b)(2) (emphasis adtle Respondent has not
met its burden of proving that there was substhjusification for its failure to produce the
relevant information or that there are armgeimstances that make such an award uhj@=e,
e.g., Worldcom Network Servs. v. Metro Access, 205 F.R.D. 136, 143 (S.D.N.Y. 2002)
(noting that the burden is onetldisobedient party to show its noncompliance is excusable under
Rule 37(b)(2)). Respondent relies only on tlguarent that its timely filing of the instant
objection relieves it from complying withehApril 4 Order, which, as noted above, is
insufficient justification for noncompliance.

This Court therefore orders Respondent totpayetitioners the reasable expenses and

attorneys fees Petitioners incurred as a rasfuRespondents failure twomply with the April 4

" The record is unclear as to why Respondennalily failed to comply with the April 4 Order
after representing that it would do so. Thus,a@hemot sufficient evidence to conclude that its
noncompliance was in bad faith. However, a shgwf bad faith is not required in order to
impose the minimum sanction provided for by Rule 37(b)&e Cine Forty—Second Street
Theatre Corp.602 F.2d at 1066 & n.8 (upholding sevBe 37 sanctions upon a showing of
gross negligence only).
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Order® Respondent shall pay those fees andsaestsonably incurred in connection with (1)
Petitioners efforts to obtain a response to the discovery request atfiesuRespondent failed to
produce the relevant information on April 8,raguired by the Apriét Order; and (2) the
sanctions motion itself. Petitioners are directedubmit a fee application detailing these fees
and costs to Magistrate Judgeeeman by September 27, 2011.
2. Sanctions Pursuant to this Court’s Inherent Authority and 28 U.S.C. § 1927

Petitioners argue that, pursuamtits inherent authorityral 28 U.S.C.81927, the Court
should sanction Respondent and its counsdilfog objections to the April 4 Ordér.
Petitioners seek reimbursement for their expeasdscosts incurred in connection with litigating
the objections. Petitioners point to two distinategories of misconduct to support such an

award. First, Petitioners contend that Respondent agreedviole the U.S. bank account

8 The Court notes that this mandatory reliethis minimum, mandatory sanction contemplated
by Rule 37(b)(2). Petitioners have not reqgeéshore under Rule 37(b)(2) than the minimum,
mandatory sanction, so the Court will not coesidthether to award hsher sanctions. The
Court notes, however, that themmum sanction is particularlppropriate in light of Judge
Freemanis decision on July 5, 2011st@ spontestay the April 4 Order she issued. Although
Petitioners were certainly prajiced by Respondents failure comply, that prejudice was
tempered by Judge Freemans stay of the Order.

928 U.S.C.§1927 and a courts inherent authgmiowide distinct bases upon for a courts award
of sanctions. Pursuant to itdherent power, a court may imgma wide range of sanctions
against a party or its counsel for any abesitigation practice undeaken in bad faithSee, e.g.
Penthouse Int’l Ltd. v. Playboy Enter663 F.2d 371, 386 (2d Cir. 1981n contrast, 28 U.S.C.8§
1927 authorizes the imposition of sanctiagsinst any lawyer who*unreasonably and
vexatiously proliferates litigation proceedings. cBsanctions are limited to the‘excess costs,
expenses and attorneys fees reasonably incurred because of [the lawyers] misconduct” 28 U.S.C.
81927. Despite the narrower range of conduettich 28 U.S.C.81927 applies and the more
limited sanctions permitted under that statthie,Second Circuit has noted that‘the only
meaningful difference between an award made t§1##27 and one made pursuant to the court's
inherent power is . . . that awards under8 1&27/made only against@atneys or other persons
authorized to practice before the courts whiteaward made under the court's inherent power
may be made against an attey, a party, or bothOliveri v. Thompson803 F.2d 1265, 1273
(2d Cir. 1986). Therefore, this Court wgifoup the authorities together for purposes of
analyzing Petitioners arguments.
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information at issue, only to“expressly repaté{] that arrangement and file the instant
objections, thereby reneging on“an agreementdbald have significantly expedited these
proceedings'and‘requir[ing] Petitioners to eggan, and the Court to entertain, over three
months of unnecessary motipractice” (Pets. Reply Mem. in Support of Cross-Maotion for
Sanctions (hereinafterPets. g Mem’) at 7-8.). Second, Petiners argue that Respondents
objections rely on frivolous legal arguments| fa disclose binding ahority, and contain a
series of false factual statements and matemissions. (Pets. Reply Mem. At 8.).

Sanctions pursuant to either the Countsdarent authority or 28.S.C.81927 may be
imposed only upon a showing that Respondaat®ns were undertaken in bad faitbee
Oliveri, 803 F.2d at 1273. As articulated by the Secomduij bad faith requires‘clear evidence
that the challenged actions argiraty without color and are takeor reasons of harassment or
delay or for other improper purposds!’| Bhd. of Teamster948 F.2d at 1345 (internal
guotations and citation omitted). Upon the recorfdteeit and the totality of the circumstances,
the Court cannot conclude that eittRespondents behavior that of its ounsel evinces the bad
faith required to satisfy this standard.

Petitioners argue that Respondent imprgopedlayed litigation by‘reneg[ing] on its
agreement to produce the discovangd filing the instant objectiongPets. Opp. to Resp. Rule
72(a) Objs. and Cross-Motion for Sanctioneréinafter‘Pets. Meni) at 22.) Although
Respondents counsel agreed to produce the U.S. bank account information, he did so only upon
being ordered to do-smer objectiehy Judge Freeman on March 18. His submission of a draft
order memorializing Judge Freemarnis redahfer requestbes not preclude Respondent from
objecting to the substance of that order. fdword also shows that Respondents counsel

preserved Responderdbjection to productionSeeSecond Branson Decl., Ex. 8 (At the courts

20



instruction, Laos will be producing bank accourfbrmation for embassy and diplomatic
accounts. Laos does so with objection, since taeseunts are immune from attachment . . . ?);
Second Branson Decl. Ex. 10 (1 also note thahiynletter to this Gurt of April 4, 2011, the
Government noted its objection to producingli&assy bank records ‘since these accounts are
immune from attachment . .1
The Court acknowledges that Respondentsed undue delay by failing to produce the
required information by the April 8 deadline setlirdge Freemans orddrpwever, delay alone,
without“clear evidence of bad faith, does mise to the level of sanctionable conduct
contemplated by the case law. As noted aptheerecord is insuffient to show that
Respondents noncompliance was in bad faith. Petitioners have not offered“clear evidenc€'that
Respondents failure to produce (and subsedfilerd of the objections) was motivated by
harassment, delay, or other improper purp&ee Int'l Bhd. of Teamster348 F.2d at 1345.
Petitioners also argue thiaespondent should be sanctiofedits reliance on frivolous
legal arguments, false factual statements andriabtenissions, and for itiilure to disclose
binding authority. Again, to succeed, Petitiongisst show that Respondents submission was
‘entirely without color and . ..taken for reasons of harassrendelay or other improper
purpose’ld. A claim is colorable‘when it has some legal and factual support, considered in light

of the reasonable beliefs of the individual making the claitetheroff v. Abelsqr620 F.2d 339,

9 The Court notes that Petitioners, whilecusing Respondent of making false factual

statements, have themselves failed to reprdéberfaicts with complete accuracy. As evidence of
Respondents agreement to produce the informatiassue, Petitioners cite an April 4, 2011

letter submitted to Judge Freeman by Respondents cousserlhird Declaration of Charlene

Sun (hereinafterThird Sun Decl)), Ex. |. Petiters misleadingly cite counsels statement that“At
the courts instruction, Laos will be prodagibank account information for embassy and

diplomatic accounts'without including the veryxhsentence:‘Laos doa® with objection, since

these accounts are immune from attachment Just as this Court is hesitant to impose

sanctions without clearer evidence of Respondents bad faith, so too is it wary of allowing the pot
to call the kettle black.
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348 (2d Cir. 1980). Although theo@rt has found Respondents iast arguments to be without
merit, the Court does not find Respondents appelaétsufficiently egregioutd be sanctionable.
The Court recognizes that there aome indicia of possible bé&th by Respondent in terms of
the presentation of weak arguments. Howeter Court does not believe that Respondents
filing evinces the bad faith or“serious and studiestegard for the orderly process of justice that
courts have required in ond® impose inherent dubrity or§1927 sanctiongvernite Transp.
Co. v. Chicago Indus. Tire G&97 F.2d 789, 795 (7th Cir. 1983ge alsdsrant v. Grenadier
Realty Corp.1986 WL 8223, at *1 (S.D.N.Y. Mar. 17, 1986) (quotdgernitewith approval).
Accordingly, Petitioners motion for expenseglaosts associated wilitigating the instant
objections is denied.
IV.  Conclusion

For the foregoing reasons, the Court ARMS Magistrate Judge Freemans April 4
Order. The Court also GRANTS IN PART aD&NIES IN PART Petitioners Cross-Motion for
Sanctions. Pursuant to Rule 37(b)(2) of thddfal Rules of Civil Proedure, Respondent shall
pay to Petitioners the costs Petiters incurred as a rdsaf Respondents failure to comply with
the April 4 Order. Particularly, Respondent spaly those fees and costs reasonably incurred in
connection with (1) Petitners efforts to obtain a responsdhe discovery request at issue after
Respondent failed to produce the relevantrimftion on April 8, 2011, as required by the April
4 Order; and (2) the sanctions motion itself. tiReters are directed wubmit a fee application

detailing these fees and cogidMagistrate Judge Freeman
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by September 27, 2011.

SO ORDERED.

Dated: New York, New York
September {2, 2011

(Ceiehe 2 TVEL
Kimba M. Wood
United States District Judge
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