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Both parties have presentsd extensive written submissions, as well as oral
arguments during the Procedural ﬁé&iing in New York City on October 2, 1997,
regarding what should be the place of arbitration In this case. In thess submis-
sions and arguments the parties have been sbly represented as follows:

Ethyl Corporation ("Ethyl") by:

Mr. Barry Appleton
Prof. Andreas Lowenfeld

Mr. Steve Mayer
Mr. Anthony Macri

The Government of Canédé ("Canada") by:

Ms. Valeri¢ Hughes
Mr. Brian Evernden
Mr. David Haigh
Ms. Ann Ewasechko

Ethyl urges that the place of arbitration be New York City,! wheroas.Cana-
da (at page 26 of its Memorandum of Octobar 2, 1987) requests the Tribunal "to
determine that the placs of arbitration should be Ottawa, or altérnativalv, could be

Toronto...".

€
N

Our decision on thi3 polnt,iI*hyl sugpsts (at page 2 of Its Submission of
October 16, 1997), has “importenes...not onl_y for this arbitration burt is a per-
suasive precedent for future NAFTA investar-state arhitrations held under the
ausp‘ices of the UNCITRAL Arbitration Rules.” Doubtless this visw arises from the
fact, as the Tribunal is informed, that the present arbitration is the first NAFTA
dispute between Canada and en alien investor.

Our decision is governed by NAFTA Article 1130(b), which provides that
absent "the disputing parties agtée?.’*:g] otherwise, a Tribunal shall hold an arbitra-

)

' Ethyl has abandoned its alternative proposal, made in its Notice of Arbitration, that the place of
arbitration be Waghington, DC.
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tion in the territory of a8 Party [ta NAFTA] that is 8 party to the New York Conven-
" tion, selected in accordance with...the UNCITRAL Arbitration Rules if the arbitra-
- tion Is under those Rules.” Al three NAFTS rarties, .e,, Canada, Mexico and the
United States, are parties io'the New rork Convention. Therefore our selection is
to he made from among sites in those thres countrias.

The UNCITRAL Rules themselves provide only, in Article 16(1), that "the
place where the arbitration is to be held...shall be determined by the arbitral tribu-
nal, having regard to the cireumstancas of the arbitration." (Emphasis added.)

The Tribunal alschas harh refarred By hoth parties to UNCITRAL’S Notes
on Organizing Arbitre! Proc3adir; 3 Thes. iirve5, which are not binding,? state (in
paragraph 22):

various factual and legal factors influence the choice of tha place of arbi-
tration, and their relative importance varies from case to cass. Among the
mora prominent factors are: (a) suitability of the law on arbitral procedure
of the place of arbitration; (b)' whether there is a multilateral or bilateral -
teeaty on enforcament of arbitral awards between the State where the
arbitration takes place and the State or States whare the award may have
to be enforced: (¢) convenience of the parties and the arbitrators, including
the travel distancss; (u; avaiability and cost of support services needed;

-- and (8) location o* the aubjea’-~istter i~ dispute and proximity of evi-
dence.>* ' :

Canada makes twa threshad argumenfs that must he addrassed at the out-

?  Seg Intraduction to the Notes, paragraph 2:

No lega! requirsment binding on the arbitrators or the perties is impased by the Notes.
The grbitral tribunal remaing free to use the Notes as it sees fIt and is not reguired to give
reagons for digregarding them.

3 Consideration (b} would appear not ta be relevant here, given that all potential places of arbitra-
tion are in States Partias to the New ¥ork Convention.

4 Canada correctly points out that a sixth consideration, namely, “perception of a place as being
neutral,® was aliminated from an earier graft of the Notes s& being “unclesr, potantially confu-
wing® although something that 3 vibung! “might wigh to discuss...with the parties.” Report of the
United Natlons Commissian on international Trade Law on the work &t its twenty-gighth gession
(Vienna, 2-28 May 1985), U.N. Dac. A/60/17, parapraph 337, reprinted in Vol. XXVI UNCITRAL

Yearbook {19885).
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set, it urges (at page 5 of its Mémorandum of Qctober 2, 1997), first, that Article
16(1) of the UNCITRAL Rules "permits the Tribunal to take into account certain
general, univeraally appliead considerations which usually are found in the doctrine
of forum conveniens,” which “provides that tha farum in which to try a8 matter
should be the jurisdiction that has the clogsst connection with the action and the
parties.” Canada than proceeds (st page 7 of its Memorandum of October 2,
1997) to list factors "which most directly connect [this arbltration] to Ottawa.,"”
Leaving aside the issue as to whether that municipal law doctrine has a plsce in
international erbitration, the Trihunal is constralned to say that in its view its deci-
slon regarding the place of arbitration in this case must be made, as Article 16(1)

‘prescribes, "having regard to the rircumstances of the arbitration,” meaning all

- such circumstances, including thos: eleimeins offered for consideration In para-

graph 22 of the Notes, and without any individual circumstance being accorded
paramount weight Irraspaective of ite comparative marlts. In the end, Canada ap-
pears to agrae, having stated (at paragraph 3 of |ts Reply Memorandum of Qc-
tober 22 1987) that it cited the doctrine "only to demonstrate that the criteris
whié¢h provide guldance in determining the appropriate forum appear to be practi-
cally the same criteria which are citsd in tha UNCITRAL Natss...."

Canada then argues (at-péﬁes 8-9 of its Meamorandum of October 2,
1997). second, that since under NAFTA Lhaater 20 (Rule 22 of the Model Rules
of Procedura for NAFTA) the place of arbitration .of a State-to-State NAFTA arbi-
tration is the capital of the respondent State, "[al forfiori, where g private com-
mercial party bringa @ complgint under Chapter 11, it should follow that tha cir-
cumstances of the cass lend themselves to the government of a sovereign coun-
try responding in its own capitel.” The Tribunal does not share this view. The fact
that the respondant State’s capital has bean exprassly designated by ruls adopted
pursuant ta Chapter 20 would suggest, to the contrary, that the omission to do so
in connection with Chapter 11 was, it anything, deliberate. In any event, NAFTA's
Chapter 11 clearly cuntemplates the‘possxbnllty of disputes under it against any
NAFTA Party baing arbitrated in Washington, OC, gince Artlcle 1120 allows a

Ny

3
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diaputing investor to chooss arbitration (if and when It becomes available®) under

“the ICSID Convention, Articls 82 of which provides that in the absence of agrea-
ment of "the"ﬂi‘bitra'ting' partise "aibi-rodior: progeedings shall be held at the zeat of
the Cantra"” i.a., Washington, I.C.*

Having disposed of thass threshold issueg, the Tribunal now turns its atten-
tion to tha four factors relevant under the UNCITRAL Notes, considering each of
them in relation to the respective proposed placgs of arbitration: Ottawa (or, alter-

natively, Toronto) and New York City.”

* - As-to-criterien (3! .5f the hllof?*s - "guitability of the law on grhitral proce-
durs” - the Tribunal concludss that al| proposed fora are equally suitable. It ap-
pears undisputed that Canads’s Commerclal Arbitration Act is based on the

- UNCITRAL Madel Law on International Commarcial Arbitration and by its terms
would apply to this arbitration under NAFTA Chapter 11,It appears to bs aqually
nd:sputed that the relevant laws of the United Statea, and, to the axtent rele-
vant, the State of New York, are no 1958 sunable. Tha fact that the laws applica-
ble to this arbitration, were it situated in Naw York City, have been in place longer
than Canada’s Commercial Arbitration Act, and therefare afe judicially more slabo-
rated, does not, in the view of the Tribunal, significantly affect their comparative

®  To date neither Canada ner Maxiro ig 9 narty to the ICSID Coanvention. Thua although the United
States is a party to that Convention 1o present prospeot of Such en arbitration exists. Under Arti-
cles 20 and 21 of the ICSID Additional Facllity Arbitration Rules, ta which Article 1120 also al-
lows resort, "the place of arbitration shall ba determined by the Arbitral Tribunal after consultation
with the partise and the Sscretariat” and must be in 3 State Party to the New York Conventian.

¢ ICSIO Convantion Articla 2 fixes the geat af the Centre at “"the principal office™ of the World Bank,
Le., Washington, DC. While it is trus, as Canada has noted (at paragraph 6 of ita Reply Memoran-
dumn of October 22, 1887), that Wasghington, DC ig not thereby the ®place of arbitration,” that
concept itself is not relevant to the self-contained ICSID system.

7 The Tribunal, 8s previously noted, has the pawer, under NAFTA Articla 1130(b), to select ag the
place of arbltration sny situs in Canada, Mexico or the United 8tates, The Tribuaal notés that
Ethyl {at page 5 of its Submigsion of October 16, 1897) has "submitted that if this Tribunal finds
that it is inappropriate to have the plsce of arbitration in either Canads or the United States, the
Clalmant suggests that the place of arbitrgtion be in Mexlen.” The Tribunal limits itself in this
casa, hawever, to the sites racommended by the parties. In doing so it emphasizes that i is In no
wey precluded By the parties’ respactive proposals from considering ather locations. It proceeds
a5 It does because it belisves the partias objectively have saarched out those places that are most
likely fn fact to be most appropriate, "having regard to the cirumnatances of the erbitration,”

c——— S
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guitability.

Criterion (c) of the Notes® ~“the convenience of the perties and the arbitra-

tors, including the travel distances” - likewiss seems not to be smmﬁcantly better .
sarved by one proposed alternative as opposed to any other. As 10 the Tribunal,
the President, who normally is resident in Cologne, Germany, can travel with more
or lass equal ease to New York City, Ottawa and Toronto. Mr. Lalonda, a resident
of Mantreal, can travel to Ottawa or Toronto just a8 well as Judge Brower can
from his Washington, DC residence to New York City, By the same token, Judge
Brower would be no mora and no les4 inconvenienced by travel to Ottawa or

"~ Toronto than would*Mr.Laionds 2 by ‘th- ~zed to appear in New Yark City.?

The situation of the parties is substantially similar. Canada hag notad (at
page 12 of its Memorandum of Octaber 2, 1997) that;

The Investment which Ethyl Corporation alleges has been damaged is the
wholly owned subsidiary, Ethyl Canada, which has its héad office in
Mississauga, adjoining tha City of Toronto, In the Province of Ontario. Its
blending facility. ‘where it processes MMT, is In Corunna, in the Province of
Ontario.

In reaponse-to this Ethyt simply cortends (et page 4 of its Submiaslon of October
'16, 1997) that it has “itz head « Hine in [the. Commonwealth of] Virginla and that
the "location of subsldnary offices is not a relevant factor for this arbitration.” For
purposes of criterion {¢) alena thisa may well be correct. If it is, there is no signifi-
cant differences in the convenience factor bstwesn Canada having to travel to New
York City and Ethyl having to be present in Ottawa or Toronto. If it is not, then a
degree of prefarence would be indicatsed for a Canadian venue.

¥ Tha Tribunal alrsady has determined that eriterion (b) - "whather there is @ multilateral or bilateral
treaty on enforcement of arbitral awards hetween the State whera the arbitration takes place and
the Stete of States whare the swerd may have to be enforced” - is nat “relevant here.” Bga note

3, suora.
®  The Tribung! daas not believe, as Ethyl has suggested lat page 4 of its Submission of October 16,

1887). that in determining the “convenisncé of the. ..lrbltratots it is relevant that "local oif-ces uf
the law firms of both Messrs. Lalande and Brower™ exigtin New York Clty. _
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Canada has introduced as a consideration the location of counsel to the
parties, emphasizing that Fthyl’s ceunsel has an office in Toronto as well as in
New York City, Ethyl disputes the relevence of counsel’s convenignce, while
nonethalass pointing out {at page 3 of it8 Submission of October 16, 1897) that
“The Government of Canade alaa maintains a large consulate in Naw York City as
waell as a Permanant Mission to the United Nations which can support the needs
of the Governmaent of Canada’s legal team...." Canads terms this latter assertion
“incorract," as "[tlhese are diplumatic offices and sre not set up to act as alterna-
tive legal offices, such as IClaimant’s counsal] apparantly has available to

him,"®

f

The Tribunal is inclined ic the view that the convenlence of counsel is a
relavant considaration, subsumed under the "convenienca of the partiss." Certain-
ly the convenignce of attorneys appointed by the partias, which translates into
cost factors, affects their clients. The Tribunal algo believes that the availability
for temporary use by government lawvyers of facilities at a consular post or diplo-
matic mission Is not comparable to a dedicated office of counsel. Accordingly, the
Tribunai“concludes that it is relevant to consider that fixing the place of arbitration
in sither Ottawa or Toronto will serve the convenience of counsel collectivaly

better than New York City.

We now turn to criterion (d). *availability and cost of support services
needad.” It is clear that all necessary support services for this arbitration are avail-
able in all three of the cities that have bean propossd. The Tribunal beliaves it
appropriate to take judicisl notica of the fact that such servicas inevitably will bs
mare costly in Naw York City than in elther Ottawa or Toronto. This includes
transportation, hotels, meal sarvice, hearing rooms and counsel rooms, and certi-
fied stenographlc reporting services. Therefore application of criterion (d) favors
Ottawa or Toronto over New York City, but does not discriminate between them.

The Tribunal does not, howsver, take into consideration in this regard, ag

© Ag regards Ethyl’s caungel this polnt would appesr to apply equally to New York Clty and Toronto.
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Canada has proposad, the presence and availability in Ottawa of NAFTA Secretari-
at facllitles. As Canada Itself rezords (at page 7 of its Reply Memorandum of
Octobar 22, 1897), "Tha NAFTA Secrstariat operataes in all thrae NAFTA coun-
trias, ﬁmmmndsm_!ggglmﬁgg' (Emphasis added.) While the Tribunal
accepts fully, as Canada itself has strassed (at page 7 of its Reply Memorandum
.of October 22, 1897), that "those offices operate independently of their host
country and are viewed by the NAFTA Parties as neutral centras,” the Tribynal
nonetheless is concarned that to avail itself of such facilities could be viewed as
incansistent with at least tha spirit of the requirement of the UNCITRAL Rules
‘(Articles §-10) that it zct 80 as to leave ro coubt whatsoever as to its complete
independence of any party, Tiig.ic o the more so where, as here, Ethyl has regis-
tered its objection (at page 5 of its Submission of October 16, 1987) that the use
of such facilities "would be inappropriate.”

The last criterion of the Notes - "(e) location of the subject-matter in dis-
pute and proximity of evidence® - finally turne the T;ibunal definitely to selection

. of & place of arbitration In Canaua. Clearly the subject-matter in dispute is fixed in -
Canada.”Ethyl charges (sgg page 4 of its Notice of Arbitration) that certein legisle-

" tive and -other-aéts of: Canada “rsnayviinal lMMT [mathylcyclopentsdienyl manga-
nese tricarbonyl] from Cansdian gasuline” have resulted in breaches by Canada of
Articles 1102, 1106 and 111027 NAFTA, thereby "harmling] Ethyl Corporation
and :He value of its Canadian investment, Ethyl Canada.” The "location of the
subject-matter in dispute” is not subjact to serious debate.

The parties have little to say as ragards "the proximity of evidence."” Per-
haps the nature of the czse and the early stage in which it now s make it difficult
to be explicit on this subject. Fer its part, Canada has said (at pags 7 of lts Memo-
randum of October 2, 1887) enly that "virtually the whole of the cause of action
In this case relatas to Canadisn lgws, the Canadian law-making process, the ac-
tions of the Canadian Parliament and certain ministers," and that it "should be evi-
dent...that the witnesses to this process of Iayv-makinq snd policy-making are for
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the most part located in Ottawa."" In response Ethyl effectivaly asserts (at pags
5 of its Submission of October 16, 1887) that no such witnessas will be reguired,
as it "intends to pravide proof of statements made by Canadlan officials through
the introduction of authoritative writings, such as Hansard," which the Tribunal
understands to be the offlcial record of debates in tha Canadian Parliament. In
reply, Canada arguss (at page 6 of its Reply Memeorandum of October 22, 1997)
that "it is potentially the whole process of law making and parliamentary proce-
dure and practice which is to ba examinead through tha evidence of witnasses". In
affirmative support of New York City es the placa of arbitration Ethyl statas'only
that, “[e)s an exampie, all important documents on the issue of damages are
located In Richmond, Virginis,” where its headquarters are situsted. Thus the
Tribunal is affordad little insight into just how any considerations of the proximity

of evidance should sffect Its decision.

Traditionally arbitrating parties, degiring bath the reality and the appearancs

_-.. of a neutral forum, incline to agree on a place of arbitration outside their respec+
. -tive national jurisdictions. This is especially the case where a sovereign party is

involved? Where an arbltral institution or a tribunal must make the selection, this
tendency is, if anything. even greater, ano for tha same reasons. Article 18(1) of
the UNCITRAL Rules easily accommodates this consideration as ona of tha "clir-

cumstances of the arbitration.”

Here, however, NAFTA Article 1130(b) circumacribes our powers, limiting
possible places of arbitration.to either of the two States here involved or Mexico.
A Mexican venue surely would reprasent neutrslity in this case, and in all such
cases. The Tribunal concludas, howsver, that had the NAFTA Parties felt that
every arbitration under Chapter 11 of NAFTA must be sited in the NAFTA Party

1"

Csanada argues (at pages 8-11 of its Memorandum of Qctober 2, 1887) also that certaln “related
proceedings® are "additional factors that point ta Canada as the sppropriate place of ar-
bitration....* Those proceedings are (1) 8 suit by Ethyl’s Canadian subsidiary seeking “a declara-
tion...that [the rélevant legislation] is of no legal farce and effect® as well as injunctive relief, and
(2) a formal complaint by the Provincs of Albarta against Canada which will be subjact to dispute
resolution praceedings. The Tribunal does nat balieva that the pendengy of thase proceedings has
sny baariag on it3 determination of the place of arbitration.
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not involved in the disputs they would have said so and would not have remitted
ug to Article 16(1) of tha UNCITRAL Rules. The Tribunal has raadily concludad
that a Mexican venue would not sarve other important "circumstances” of this

arbitration.**

The Tribunal concludes on the basis of all of the foregoing that, on bal-
ance, the place of arbitration shvuld be in Canada. Although as t0 & number of the
“circumstances of the a}bitration,'.notably the respective suitabilitv of the law on
arbitral procedure and the convanience ot the atpitrators, all three cities in conten-
tion sre equally appropriate. other «ircumstances weigh in favor of Canada and
nane point toward New York Citv. Most significéntly. Canada indisputably is the
location of the ‘subject-matter in dispute. In addition, 8 Canadian venue offers less
costly support services and overall would bettar suit the convenience of counsel
for the parties. It is far less certain, but likely, that Canada overall is 'more conven-
ient for the parties themselves and as regards the proximity of evidence. In the
énd, thersfore, the 'I?'ribunal find= a Canadisn venue more appropriate as the place
of arbitration in this case than New Ynrk City. .

' Onee ‘the Tribanal-fias detersined 1o xelect @ Csnadian venue, none of the

* spacific factors considered wew s strongly in favor. of Toronto, Canada’s alterns-

tive proposal, rather than Ottawa. The Tribunal has some raluctancs, howevsr, to
chaose Ottawa. This |s due to the fact that it is the capital of Canada.

The Tribunal therefore has determined 1o designate Toronto as the place of
arbitration, for the reason that while it is no more, and no less, approgriate than
Ottawa when measurad by e uthar applicable criteria, it is likely to be percsived

és a more "nautral® forum.

%2 ‘The fact that the UNCITRAL Notss omitted (saa note 4, supra) “perception of a plsce se being
ngutral® from itz list of criteria for selsctian of 3 place of arbitration because it was “unclear,
potentially confusing® does not mean that such criterion cannot be congidered. UNCITRAL, in
taking this step, Jtaelf ingicated “that the arbitral tribunal, betore deciding on the plsce of arbirra-

tion, might wish to digcuss that with the parties.”
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Signed by the members of the Tribunal;

!

Charles N, Brower: ... ot tortd ’?N"'F"
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Ma'c Lalal'IdB: ------- lllllIllll.fllél{ﬁ‘ﬂ -------- ies

Karl-Heinz BYckstiegel

Date of last signature: /\.)ohm. l?u





