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GLOSSARY OF DEFINED TERMS ! LIST OF ABBREVIATIONS

2005 Ansaldo Report

A veport on the Barge produced by ils manulacturer, Ansaldo Energia

S.n.A.

ABB

A company based in Zurich, Switzerland, specialising in power and

automation technologies

Agreed Chronclogy of Tvents

Chrenotogy prepared by the Partes and submitted to the Tribunal on
26 March 2013

Ansaldo

Ansaldo Energia 5.p.A., the original manufaciurer of the Barge

Arbitration Agreement

Arbitration clause contained in the PPA

Balkan Nevada

Balkan Hnergy LLC, incorporated in Nevada, United States, and

successor-in-interest to Svantek West and Batkan Wyoming

Batkan UK Balkan BEnergy Limited, incorporated in the United Kingdom

Balkan US BEL’s purported parent company, incorporated in the Uniled States
and wilh its principal place of business in Dallas, Texas

Balkan Wyoming Balkan Energy Corporation Wyoming, LLC, incorporated in
Wyoming, United States, and subsidiary of Syntek West unti! 2009

Barge One hundred and (wenty-five megawalt {125MW) dual fired {diesel
and gas) Osagyefo Power Barge in Effasu in Ghana’s western region

BEL The Claimant, Balkan Energy (Ghana) Limited

BNI Ghana’s Bureau of National Investigation

BSG Black Start Generator, used during commissioning and testing when
larger quantities of electrical energy are required

CISG United Mations Convention on Contracts for the International Sale of

Goods (1983)
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Claimant

Balkan Energy {(Ghana) Limited

Claimant’s 5 November 2010

Submission

Claimant’s Answers (o Questions Posed to the Parties by the Arbit

Tribunal at the Hearing of 15 October 2010, dated § November 2{)1{.{}

Claimant’™s Answers

Claimant’s Answers to Questions Posed to the Parties by the Arbitra

Tribunal, dated 14 September 2010

Claimant’s Jane 7 Letter

Claimant’s submission to the Tribunal of 7 June 2013 and its 1 July

2013 supplement, answering to the Tribunal’s letter of 7 May 201 %

Claimant’s Post-Hearing

Submission

Claimant’s Post-Hearing Closing Briel, dated 26 Aungust 2013

Completion Date

Pursuant io the PPA, the dav upon which both parties certify that the
Power Station, capable of operating in accordance with the Operating.

Parameters, has successfully completed its testing and commissioning

Constitution Constitution of the Republic of Ghana (1592
DCCP Dutch Code of Civil Procedure
DCS Distributed Control System

Effective Dale

Elfective Date of the Power Purchase Agreement

First Fire

A purported milestone of the “commissioning and testing” phase for

the Power Station

FSFL

Full Speed Full Load—the last milestone of the commissioning and
testing phase for the Power Station, signaling that electricity can be

generated on a continual basis

FSNIL

Full Speed No Load-—a milestone of the commissioning and testing
phase that involves firing up the turbines to full speed, controifing the

situation, and bringing the turbines back down to zero

G-NITS

(Ghana's National Interconnected Transmission System

PCA HIT830
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GT Cias Turbine

(Ghana The Respondent, the Republic of Ghana

Ghana High Court High Court of Justice {Commercial Division), Acera, Ghana
Ghana High Court Order Order for Interlocutory Injunction, 25 June 2010, High Court of

Justice (Commercial Division}, Acera, Ghana

Ghana High Court Roling Ruling, & September 2016, High Court of Justice (Commercial

Division), Accra, Ghana

GIPC Ghana Investment Promoton Center

(Grid Conneciion Process Agreement between BEL and the VRA, signed on 17 June 2008

Agreement

GRIDCo Entity related to the VRA

Hearing Transcript Transcript of the hearing held in London, England, on 15 October
2010

Information Paper Document issued in July 2013 to Parlament by the Minisier of

Finance and Attorney General 1o assist Parliament

1LC Anticles Draft Articles on the Responsibility of States for International
Wrongful Acts, adopted by the International Law Commission of the

United Nations in 2001

Inter-Ministerial Committee | Report, dated 8 August 2009, drafted by the Inter-Ministerial

Report Commmittee after its June 2009 site visit to the Barge

Intertin Submission on Clazrmant’s Interimn Submission with Respect to the Ruling of the

Supreme Court Judgment Supreme Court of Ghana, dated 21 June 2012

Letter of Credit Letter of Credii issued by Stanbic Bank Ghana Limited (o BEL on 24
August 2007

Letter of Intent Letter Provided to Mr. Elders (per his request) on 21 June 2007 by
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the Ministry of Energy

MicroSCADA Micro Supervisory Control and Data Acquisition Sysiem

MOU Memorandam of Understanding of 16 May 2007, signed between
Ghana's Minister of Energy, the Honourable Mr. Joseph K. Adda;
and Mr. Phillip Elders, Semior Vice President for Balkan US

Natienal Grid (hana’s national grid

MNew York Convention

United Nations Convention on the Recognition and Enforcement o

Foreign Arbitral Awards, New York, 10 June 1958

Notice of Arbitration

Notice of Arbitration, dated 23 December 2009, in the Matter of &

Arhitration under the Arbitration Rules of the United Nations
Commission on International Trade Law (UNCITRAL), Balkan,
Energy {Ghana) Limited v. The Republic of Ghana, acting as the

Govermment of Ghana and, more in particular, through its Ministey

Energy
Parties The Claimant and the Respondent
PCA Permanent Court of Arbitration

Power Station

Gsagyefo Power Barge and associated facilities

PPA

Power Purchase Agreement Between the Government of Ghan
Acting by and through its Minister of Energy and Balkan Energy
(Ghana) Limited on Osagyefo Power Barge and Associated Facilify

Effasu Project

ProEnergy

ProEnergy Services LLC and ProErergy Services International, Ind

a contractor on the Barge

ProEnergy Litigation

Legal proceedings initiated in February 2009 by Balkan Energy"'

against ProEnergy in the United States District Cout for the Wes

Dastrict of Missouri

Project Site

Site at which the Barge is located
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Proposal Detailed Technical and Comumercial Proposal submitted by Claimant
to Respondent in 2007

PURC Ghana's Public Utilities Regulatory Commission

Rejoinder Respondent’s Rejoinder, dated 20 December 20172

Reply Claimant’s reply to Statement of Defense. dated 6 September 2012

Respondent The Republic of Ghana

Respondent’s 10 July Leter

Respondent’s submission to the Tribunal, dated 10 July 2013,
answering to the Claimant’s submission to the Tribunal dated 7 June

2013 and its 1 July 2013 supplement

Respondent’s Post-Hearing

Respondent’s Post-Hearing Memorial, 3 September 2013

Submission
RTU Remote Terminal Unit on the Barge
SEC Static Frequency Converter

Stanbic Bank

Stanbic Bank Ghana Limited

Starement of Claim

Claimant’s Statement of Claim, dated 15 October 2011

Statement of Defense

Respondent’s Statement of Defense, dated 26 April 2012

Substation

Control substation for the Power Station

Supreme Courf Judgment

Judgment by the Supreme Court of Ghana, dated 16 May 2012

Syntek West

Syntek West, Inc., incorporated in the United States

Taurus

Taurus Power & Controls Inc., incorporated in the United States

Terms of Appointment

Terms of Appointment, dated 2 July 2010

Totling Fees

Charges as detailed in Clause 11 of the PPA

PCA 11783C
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Tower |

Last tower on the Project Site

Tower 3

Tower just culside the Project Site

Transmission Lines

Essiama Transmission Line and Elubo Transmission Ling

Tribunal

Arbitral Tribunal in the present arbitration

Tarbines

The two turbines at the Power Station

Turning Gear

A first milestone in the commissioning process, which entails getting

the Turbines to turn very stowly) to test if they work mechanically

UNCITRAL United Nations Commission on International Trade Law
UNCITRAL Rules Arbitration Rules of the United Nations Comimission on International

Trade Law of 1976

-
US District Court

United States District Court for the Western District of Missourt

VRA

Ghana’s Volta River Authority
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DRAMATIS PURSONAE

Mr. More Adama Employee at Ghana’s Bureau of National
Investigation Divisional Headguarters in Elubo
from September 2008 to September 2016

Fonourable Joseph K. Adda Ghana's Minister of Energy from 2006-2008

Mr. Nana Amo Local Ghanalan consultant hired by BEL to assist
Mr. Elders with the negotiation of the PPA

Mr. Hric Asare Employee at the Volta River Authority from 1998
o the present

Mr. Richard Badger Director of Thermal Power Generation at the
Volta River Authority from 2009 1o the preseat.

Mr. William Berkenbile Mechanic for ProEnergy Services LLC (BEL s
sabeontractor) from 2007-2010; currently the
Maintenance Manager at BEL

Mr. John Bryant Project Manager at ProEnergy Services LLC “at
the times relevant to this arbitration” (C-36, at 1);
currently their Director of Technical Services

Mr. Neil Crouch VYice President and Chief Financial Officer at
BEL

Mr. Phillip Elders Chief Executive Officer of BEL and Baikan US

Mr. Timothy Everhart Employee at BEL from January 2008 o the
present

Mr. Peter A. Fairhurst Project and Site Manager for the Power

(eneration Division of Parsons Brinckerhoff

Ms. Vivien Gadzelkpo Legal Counsel, Ghana’s Ministry of Energy

Mr. Max Gyamfi Diirector of Petroleum, Ghana’s Ministry of
Energy

Mr. John Agyekum Kufuor President of Ghana from 2001-2009

Mr. Robert MacDonald Employee at BEL from September 2008 unti] the
present

M. Isaac Darfour Manu Technical Manager at the Volta River Authority

from 2007 to 2010; employee since 1998;
currently their Operations Manager since May
2010

Mr. Emmanuel Gsafo Constraction Manger for the Project
Implementation Unit of the West African Power

PCA 117830 Xiv
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Mr. Lonnie Peters

Mr. Gene Phillips

My, Gabriel Quain

8r. Pierantonio Savio

Mr. KK Bey

Mr. Peter A, Watson

Mr. Foseph Wiafe

My, Henri Winches
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Pool Project, which constructed the first extra
high voitage facility in Ghana; currently the
Deputy Director of Power at Ghana's Ministry of
Energy since 2010

Plant Manager at BEL

Soie shareholder of Syntek West Inc. and other
companies which invested in Balkan US and
BEL; Majority shareholder in BEL

Deputy Director of Power, Ghana's Minisiry of
Energy

Manager of Ansaldo Energia S.p.a., the
manufacturer of the Barge

BEL’s Ghanaian lawyer who assisted Mr. Elders
in concluding the PPA

{hief Protection Engineer for the Power
Networks Transmission Division of Parsons
Brinckerhoff

Chief Hxecutive Officer of GRIDCo from July
2007 to September 2009

Local Ghana Representative for Ansaldo Energia
S.p.A.
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i INTRODUCTION
AL THE PARTIES

1. The Claimant in this arbitration is Balkan Energy (Ghana) Limited {the “Claimant” or “BEL"),
a limited Hability company incorporated m Ghana, with Its registered office at Fidelity House,
20 Ring Road Central, Accra, Ghana. According to the Claimant, BEL’s soke sharcholder is
Balkan BEnergy Limited, a company incorporated i the United Kingdom (“Batkan UK™), which
in turn is wholly owned by a parent company incorporated in the United States {("Balkan US™)
on 15 October 2008, The Claimant is represented by Mr. Mitchell Madden, Law Offices of
Mitehell Madden, Momfort Place, 13800 Montfort Dr., Suite 160, Dallas, Texas 75240 USA;
Mr, Gerard §. Meijer. NawtaDutilh NV, P.O, Box 1110, 3000 BC Rotierdam, and Weena 754,
3014 DA Roterdam, the Netherlands: and Mr, Ace Anan Ankomah, Benisi-Enchill, Lelsa &
Ankomah., 4 Barnes Close, Education Loop {off Barnes Road), P.O. Box GP1632, Accra,
Ghana.

Z. The Respondent is the Republic of Ghara {the “Respondent” or “Ghana”). The Respondent is
represented by the Honourable Marietta Brew Appiah-Oppong, Attorney-General and Minister
of Justice, Antorney-General’s Department, Post Office Box MB 60, Accra, Ghana; Mr.
Jonathan 1. Siegfried and Ms. Kiran Gore, BLA Piper LLP, 1251 Avenue of the Americas,
27th Floor, New York, NY 10020-1104, United States; Mr. Fui §. Tsikaia, Ms. Ekua Hayfron-
Benjamin and Ms, Zoe Phillips, Reindorf Chambers, Legal Practitioners, 20 Jones Nelson Road,

P.O. Box 821, Adabraka, Accra, Ghana,

B. BACKGROUND TG THE DISPUTE

3. The present dispute concerns a Power Purchase Agreement {(the “PPA”} entered into by the
Parties on 27 July Z007, with an effective date of 31 October 2007 (the “Effective Davte‘"’).E
Faced with a severe power shortage, in 2007, Ghana entered into negotiations with Balkan US
for the refurbishment and commissioning of the Osagyefo Power Barge (the “Barge”) a one
hundred and twenty-five megawatt (125MW) dual fired (digsel and gas) Power Barge and

associated facilities {the “Power Station™) in Effasu in the Western Region of Ghana, which

Power Purchase Agreement Between the Government of Ghana, Acting by and through its Minister for
Energy and Balkan Energy {Ghana) Limited on Osagyefo Power Barge and Associated Facilities Rffase
Project July 2007 (“PPA™); Notice of Arbitration, 23 December 2008 {“MNetice of Arbitration”).

PCA 11783C 1
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was then upused.” Under the PPA, BEL was to commission the Barge within ninety (9‘0}'
working days of the Effective Date; convert it into a combined cycle power plant by the additia
of certain facilities; upgrade the capacity of the Barge: and invest in infrastructure to enabl
natural gas to be supplied to the Barge.’ For its part, Ghana was to ensure that all eiectrieﬂ
necessary for the refurbishment and commissioning of the Barge was provided; facilitate ih
acquisition of government approvals, visas, and eqoipment; construct and instafl th_é
transmission fine reguired to connect to Ghana’s national grid (the “National Grid™); and tzﬁ;.

and pay for all electricity thereafter generated by the Power Station.’

4. Tach Party alleges that the other has failed to perform its obligations under the PPA. The
Claimant comends that the Respondent has failed to provide adequate site electricity;” failed to:
provide a connection to the National Grid through & proper transmission line;® and failed to
comply with its obligation to facilitate the acquisition and installation of a piece of equipment,
known as a Remote Terminal Unit (the “RTL™Y, on the Barge.'i The Claimant further contends
that, under Clause 11.9 of the PPA, it is owed tolling fees {“Tolling Fees™) since 28 Gotober
2008, the date on which it alleges that the Power Station would have been completed but for the:
Respondent's faiture to provide an adeguate ransmission fine and interconnection facilities.”
The Tolling Fees are meant not only o cover the cost of electricity but also remunerate the
Claimant for #ts investments. The Claimant states that it has, since 25 November 2008, sen( the

Respondent invoices totaling over USD 50 million in respect of Tolling Fees.”

5. For us part, the Respondentl contends that it has fulfilled its obligations, and that the Power '
Station has never been operational because of breaches of the PPA by the Claimant.® The
Respondent asserts that none of the arguments raised by the Claimant justifies the Claimant’s

failure to complete the commissioning of the Barge." By letter dated 28 August 2009, Ghana's

2

{ PPA, Preamble; Notice of Arbitration, paras. 24-25; Respondent’s Brief Regarding Procedural Order
No. I. 14 September 2010 (“Respondent’s Briel™), at 3.

4 PPA, Preamble, at 1, PPA, paras. 2.1-2.4; PPA, First Schedule.
4 PPA paras, 2,5-2.10, 3.3,

Notice of Arbitration, paras. 45-48.

Notice of Arbitration, paras, 49-57.

Notice of Arbitration, paras. 55-60,

Notice of Arbitration, paras. 61-69.

9 PPA, paras. 65, 79.3; Notice of Arbitration, Exhibits 23 (invoice of 25 November 2008}, 24 {twelve
monthty invoices, from 25 November 2008).

See e.g., Respondent’s Brief, at 4-5.

Statement of Defense, para. 74.

PCA 117830 2
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Ministry of Bnergy stated that Ghana had provided BEL with grid connectivity via the
transmission ling and interconnection facilities, and asserted that the fact that the Power Station
was not operational was due to BEL’ s own inability to complete the facitities.”” The Respondent
also claims that the upgrading of ceriain necessary equipment on the Barge was not undertaken
by BEL. Relying on statemenis made by BEL and document production in a lawsuit filed it a
United States District Court against a subcontractor on the Barge (ProEnergy Services LLO),
the Respondent describes the Claimant’s assertion thai the Barge was operational as
fraudulent.” The Respondent also disputes the Claimant’s invoices for Tolling Fees referred to

above. !

Following challenges raised by the Respondent to the validity of the arbitration clause (the
“Arbitration Agreement”) in the PPA, and generally to the arhitrability of the dispute, the
Tribunal issued an interim award on jurisdiction {the “Interim Award”™) on 22 December 2010,

in which it affirmed 1ts competence o decide the present dispuie.

The central issue before the Tribunal in this merits phase of the arbivration is whether the
Claimant achieved the “milestone evenis” set forth in the Third Schedule of the PPA (most
notably, testing and commissioning of the Power Station within ninety (90} working days of the
Effective Date) or, in the alternative, whether the Claiman! has demonsirated that it is entitled to
Tolling Fees under Clause 11.9 of the PPA or any other form of damages. The Tribunal must

. . . . 13
also decide on the Respondent’s counterclaims for breach of contract.

PROCEDURAL HISTORY

On 23 December 2009, the Claimant commenced arbitration against the Respondent pursuant o
Articie 222 of the PPA and Article 3 of the United Nations Commission on International Trade
Law of 1976 (the “UNCITRAL Rules™). Under the PPA, the dispute shall be governed by the
faws of the Republic of Ghana.

On 15 Tanuary 2010, the Claimant appointed Judge Stephen M. Schwebel as the first arbitrator

and, on 12 March 2010, the Respondent appointed Judge Thomas A. Mensah as the second

MNotice of Arbitration, Exhibit 3.
Respondent’s Brief, at 4-5; Rejoinder, para. 4,
Notice of Arbitration, Exhibit 25.

Statement of Defense, paras. 169-182.
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arbitrator, On 1 April 2010, the Co-arbitrators selected Professor Francisco Orrego Vicufia as -

the Prestdent of the Tribunal.

10, The Tribunals Interim Award of 22 December 2010 recounts in detuil the procedural history of
the arbitration from its commencement up unti! the date that Award was issued. The Tribunal

will therefore principally focus on developments since December 2010,

1i.  Shortly after the issuance of the Interim Award, the Tribunal fixed the schedule for the filing of
the Parties” wrillen pleadings on the merits as follows: 15 July 2011 for the Claimant’s
Statement of Claim, 15 January 2012 for the Respondent’s Staiement of Defense, 15 Aprii 2012

for the Claimant’s Reply, and 15 July 2012 for the Respondent’s Rejoinder.

12, Gn 22 June 20101, the Claymant notified the Tribunal and the PCA that it had refained M.
Mitchell Madden to act as co-counsel and requested an extension of "no more than 180 days
and no less than 120 days” 1o submit its Statement of Claim. By letters dated 23 and 27 June
2111, the Respondent advised that it had ne objection to the requested extenston, provided that
the remmining dates fixed by the Tribunal were also adjusted to reflect the prior symmetry in

cach Party's respective deadlines.

13, On 29 June 2011, the Tribunal granted a 90-day extension for the submission of the Statement
of Claim and amended the schedule for filing of the Parties’ written pleadings on the merits as
follows: 12 October 2011 for the Claimant’s Statement of Claim, [2 April 2012 for the
Respondent’s Staterent of Defense, 12 July 2012 for the Claimant’s Reply, and 12 October
2012 for the Respondent’s Rejoinder.

4. On 17 October 2011, the Claimant submitied a part of its Statement of Claim, with sapporting
materials 1o follow the next day, Claimant’s counsel explained ithat the wansmission of the
Statement of Claim “was defayed in material part, due to an apparent misapprehension {hej had
with respect to settlement negotiations that were {unbeknownst to [him} until late Friday, Daltas
fime) scheduled to ogccur n Dallas, Texas on Monday October 17, 20117, and which were

subsequently cancelled.

15.  On 18 October 2611, the Tribunal confirmed electronic receipt of the Statement of Claim and

reaffirmed that the Respondent was (o subimnit its Statemnent of Defense on 12 April 2012,

16.  On the same date, the Respondent wrote to the Tribunal advising that it had not yet received the
2 exhibits and supporting materials referenced in the Statement of Claim and that the “information

which came to [Claimant’s] counsel’s attention ‘late Friday, Dallas time’ — would have been

PCA 117830 4
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after the Staternent of Claim was due to be filed” on 12 October 2011, The Respondent did not
object to “the late and/or incomplete filing”, but requested that the Tribunal “grant the
Government a similar grace period, should it become necessary, measured from the date on
which the Government receives Balkan's fully submitied Statement of Claim with supporting
documents”™. On 19 October 2{11 §, the Tribuna! informed the Parties that it was open to granting
a limited extension along the lines envisaged in the Respondent’s letter, if such an extension
became necessary. The Tribunal also instrocted the Clalmant to proceed without delay in the
event that #ts full Statement of Claim had not yel been transmitied electronically and by courier

to the Respondent’s counsel.

On 26 October 2011, the Tribanal acknowledged receipt of the Statement of Claim (the
“Statement of Clalm”). Since the Claimant had made arrangements with a courier service for
its delivery to Respondent’s counsel on 19 October 2011, the Tribunal informed the Parties that
H would use 19 October 2011 as the date for calculating any “grace period” (o be afforded to the
Respondent to submit its Statement of Defense, should it become necessary. The Tribunal also
reminded the Claimant of its duty, pursuant to Section 2.1.2 of the Tribunal’s Procedural Grder
No. 2, dated 27 July 2010, 1o provide the Tribunal, the opposing Parly and the Regisiry wilh

kard copies of all exhibits and attachments.

On 9 February 2012, the Claimant provided hard copies of all of the exhibits referenced in its

Statement of Claim.

By letter dated 13 March 2012, the Respondent requested that Paragraph 4.1 of Procedural
Order No. 2 be modified to allow for early document disclosure of certain technical documents

prior 0 the submission of its Staterent of Defense.

On 14 March, the Tribunal invited the Claimant’s commenis on the Respondent’s proposal for

early document production by 20 March 2012,

By e-mail dated 20 March 2012, the Claimant notified the Tribunal of its objection to the
Respondent’s request for early document disclosure and requested an extension until 23 March
2012 in which to provide a formal response. By e-mail dated 21 March 2012, the Tribunal

granted the Claimant’s extension request.

On 23 March 2012, the Claimant submitted its formal objection to the Respondent’s request of
13 March 2012, “based upon the inequal process that the requesied modification to the

scheduling order would occasion to [sic] and because the Government’s request and the

PCA 11783D 5
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argament in support of ils request, demonsirate the reasonableness and underlying rational of N
the procedure as outlined in Section 4.1 of the order”™. On 26 March 2012, the Respondent
countered that there was no issue of fairness or unequal treatment, and reiterated its request that
the Tribunal modify Procedural Order No. 2 so as to permit targeted discovery before Ghana

was required to submit its Statement of Defense.

23, On 27 March 2012, upon careful consideration of the Parties” arguments, the Tribunal decided
to maintain the schedule as provided in Paragraph 4.1 of Procedural Order No. 2 and ruled that
both Parties would “have the opporfunity {o request production of any documents no later than

15 days after the submission of the Statement of Defense.”

24, On 9 April 2012, the Respondent requested an additional one-week extension, until 26 April

2012, in which to file its Statement of Defense due o the Easter holiday.
25, The next day, the Claimant advised that it had no objection to the requested extension.

26. By letter dated 10 Aprit 2012, the Tribunal granted the one week extension, thereby amending
the schedule for the filing of the Parties’ written pleadings on the merits as follows: 26 April
2012 for the Respondent’s Statement of Defense, 26 July 2012 for the Claimant’s Reply, and

26 October 2812 for the Respondent’s Rejoinder,

27 On 26 April 2012, the Respondent sabmitted its Statement of Defense {the “Statement of

Defense’™).

28, On 10 May 2012, the Respondent wrote to the Tribunal to request that it fix a date by which
Ghana should make its request to the Claimant for the production of documents pursuant to
Paragraph 4 of Procedural Order No. 2. By letter of the same date, the Tribunal directed the

Parties to make any requests for prodaction of documents from the other Party by 18 May 2012,

29. By e-mail of the same date. the Respondent requested a thiriy-day adjournment to the document
production timetable on account of the dissolution of its lead counsel™s firm. On 15 May 2012,

the Claimant wrote 1o the Tribunal to express its consent to the reguested extlension,

‘_ kwg 30. By letter dated 16 May 2012, the Tribunal advised the Parties to exchange any document
f W% production requests they may have on 18 June 2012, To accommodate the new Umetable for
% @i document production, the Tribunal further advised that the calendar for the Parties” remaining
“ ;; substantive submissions would be revised as follows: 6 September 2012 for the Claimant’s

s

Reply and 5 December 2012 for the Respondent’s Rejoinder.

PCA 117830 6
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On 23 May 2012, the Respondent notified the Tribunal of the Supreme Court of Ghana’s
decision in the Atiorney General v. Batkan Energy Ghana et al. matter rendered on 16 May
2012 (the “Supreme Court Judgment™), and inguired whether the Tribunal wished to receive
the Partles’ respective views on the hmpact of the Judgment on the present arbitration. On
25 May 2012, the Tribunal invited the Parties to offer any commenis they wished 1o make on

the Judgment, by simultaneous submission on 8 June 2012,

By letter dated 30 May 2012, the Tribunal proposed to hold the hearing on the merits from 24 o
36 Aprid 2013 at the Peace Palace m The Hague,

On 1 June 2012, the Claimant wrote to the Tribunal to request an extension uniil 20 Tune 2012
to submit comments on the Supreme Court Judgment, in order to allow it fime to request a
review of the decision from the (Ghana Supreme Court, On 4 June 2012, the Tribunal invited the
Respondent to comment on the Claimant’s request by 6 June 2012. On 6 June 2012, the
Respondent wrote to the Tribunal, agreeing to the Claimant’s extension request and additionally
requesting a different scheduie for the subsequent proceedings in the event that the Claimant
decided to make ap application before the Ghana Supreme Court to review the Supreme Court

Judgment.

By letter dated & Jume 2012, the Tribunal approved the Claimant’s requested extension and
directed the Parties to simultaneously submit their views, or communicate that they had no

comimnents on the matter at this stage, on 20 June 2012, The Tribuna! further noted that it did

not intend to teke a decision on the implications of this Judgment {or any subseguent
decisions that may be issued) until after the hearing on the merits, Consequently the
Respondent’s request 1o open up a period for comments, reply and rejoinder, and attach to
it a different schedule depending on whether further submissions are made to the Ghana
Supreme Court, does not meet with the Tribunal’s approval at this stage.

The Tribunal aiso ruled that the Parties were free to submit additional comments on the matier

in the scheduled Reply and Rejoinder submissions.

Having consulted with the Parties, by letler dated 13 June 2012, the Tribunal confirmed that the
Iearing would be held on 24 to 30 April 2013, with 1 and 2 May 2013 held in reserve in the
event that additional time 1s required. The Tribunal also confirmed that, in view of the earlier

agreement between the Parties, the hearing would be held in London,

On 14 June 2012, the Claimant informed the Tribunal of its wish to place on the record that,

while it had no objection to holding the merits hearing in London as directed by the Tribunal in
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its 13 June correspondence, choosing London as a hearing venue should not affect the Parties

agreement that The Hague, the Netherlands be the place of arbitration.

37. By letter dated 18 June 2012, the Tribunal noted that, pursuant to Article 16 of the UNCITRAL:
Rules which governs this proceeding, the establishment of an arbitral seat does not preclude the
Tribunal or the Parties from holding hearing or meetings in another location. Recalling Ar{icﬁ!eé:
6.1 and 6.3 of the Terms of Appointment, which restate an agreement reached by the Parties and
communicated to the Tribunal in a letter dated 8 June 2010, the Tribunal confirmed “that The
Hague is the place of arbitragion (seat) for the present proceedings, whereas London shall be the

place at which the bearings will be held™.

38, Qn the same date, the Claimanl submitted its Request for Production of Documents (o the

Respondent.

39, On 19 Jupe 2012, in response to the Tribunal’s 8 June 2012 letter, the Respondent informed the
Tribunal that it would present its arguments with respect to the effect of the Suprems Court
Fudgment in its Rejoinder. The Respondent further noted “that the Claimant apparently chose
nol to seek review of the Supreme Court Judgment, and that the 30 day period provided in the
Rules for filing such an application has now lapsed”. On the same date, the Clasimant submitted
ity Interim Submission with respect to the Supreme Court Judgment (the “iﬁi&rﬁm

Submission”).

40. By letter dated 21 June 2012, the Tribunal reiterated that it would “not take a decision on the
implications on the Supreme Court Judgment (or any subsequent decisiens that may be issued)
until after the hearing on the merits at which time 1t {would] take into consideration the Parties’
views on the matter”, including those expressed by the Parties in their respective letters dated
20 June 2012 and any additional views expressed 1n the Parties’ forthcoming substantive

submissions.

41, On 6 September 2012, the Claimant submitted its Reply to the Statemeni of Defense (the
“Reply™).

42.  On 8 November 2012, with the consent of the Claimant, the Respondent requested a two-week
extension, 20 December 2012, to file its Rejoinder due to the hwricane that hit the northeast
coast of the United States. By letter dated 9 November 2012, the Tribunal granted the requested

extension. On 20 December 2012, the Respondent submitted its Statement of Rejoinder (the

“Rejoinder”),
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On 28 Januvary 2013, the Tribunal informed the Parties that it wished o kold a Procedural
Conference with the Parties by telephone on 7 February 2013, the results of which would be
recorded in a Procedural Order No. 3, To that end, the Tribunal circulated a draft of Procedural
Order No. 3 for the Parties” advance review. On 7 February 2013, the Parties and the Tribunal
participated in a procedural teleconference. On 12 February 2013, upon consideration of the
Parties’ comments and discussions at the procedural teleconference, the Tribumal issued

Procedural Order No. 3.

By letier dated 4 March 2013, the Claimant requested that Section 2 of Procedural Order No. 3,
as well as the order of the Tribunal dated 16 May 2012, be modified to allow it to submit a
rebuttal expert opinion from a new expert witness. The Claimant also requested that it be able o
reserve the right to request further document production from the Respondent. On 5, 12 and 14

March 2013, the Respondent contested the Claimant’s reguests.

By letter dated 18 March 2013, the Tribunal denied the Claimant’s application for leave to file a
rebuttal expert report. The Tribunal concluded “that the procedural calendar has provided the
Parties with ample time to gather and file any evidence in support of their case, and [thal] the
submission of a further expert report at this stage would risk jecpardizing the Parties” and the
Tribunal’s orderly preparation for the hearing.” The Tribunal also noted that, pursuant fo
Section 3.4 of Procedural Order No. 3, it looked forward to receiving a joint scheduling
proposal from the Parties, including their views on the order and grouping of witnesses and
experts, by 25 March 2013, To assist the Parties in their consultations, the Tribunal identified in
general terms. in an Annex to this letter, the topics on which 1t wished to hear testimony of
witnesses and experis at the heaning. The Tribunal requested that the Parties aitempt o group
testimeny on related topics, though it acknowledges that it might not be feasible to maintain a
strict grouping by lopics in respect of all witnesses/experts. Finally, the Tribunal took note of
the Claimant’s indication that it might wish to request the production of further documents in
the possession of the Respondent and that, if required, the Tribunal would be prepared to decide

any such application by the Claimant after appropriate consultation of the Respondent.

On 21 March 2013, the Claimant requested the Tribunal’s assistance in relation to the
preparation of an agreed Chronology of Facts, ataching its draft Chronology of Facts as
provided to the Respondent. On the same date, recalling its direction in Section 2.1 of
Procedural Order No. 3 ~ that the Parties “endeavor to produce an agreed Chronology of Facts,
to be filed with the Tribunal by March 23, 20137, with any differences on certain facts indicated

in the same document - the Tribunal advised the Parties that it would be best assisied by a 3-5
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page document that lists, in a tabular form and in chronological order, the major material events

underlying the present arhilration.

47.  On 22 March 2013, the Respondent requested that the Tribunal disregard the Claimant’s draft
Chrenology of Facts, and that it should not constitute part of the record, since 1t was not a joint.

-

submission, as required by Section 2.1 of Procedural Order No., 3.

48, On 26 March 2013, the Claimant requested that the due date for the agreed Chronology of Facts

be postponed until 26 March 2613,

49, On the same date, the Tribunal informed the Partles that it would not have regard {o the
Claimant’s draft Chronology, which it understcod had been attached to the Clatmant’s

21 March 2013 letter for purely tllustrative purposes.

50, By letter dated 3 Apnil 2013, the Respondent submitted an amended version of Mr. Watson’s
expert report stating that Mr. Walson was able to “be more specific regarding a statement

coniained in § 5.22 of his opinton based upon his recent rip to Ghana”.

51, On the same date, the Claimant notified the Tribunal and the Respondent of the new address of
its counsel and requested. with the consent of the Respondent, an extension of time for the

submission of an agreed scheduling proposal.

52, On 5§ April 2613, the Tribunal confirmed that the Parties might submit their agreed scheduling
proposal pursuant to Section 3.4 of Procedural Order No. 3, as well as any other mnformation

that was 1o be provided by 3 April 2013 pursuant to Procedural Order No. 3, by 8 April 2013,

53, By letter dated 8 April 2013, the Respondent informed the Tribunal about the results of the
Parties’ consultations pursuant to Procedural Order No. 3, attaching a proposed schedule of
witnesses and expeits for the hearing and advising that #t would be necessary and appropriate to
make provision for Post-Hearing Memorials, The Claimant proposed that the Parties
simuitaneously submit Post-Hearing Memorials on 17 June 2013, followed by simultaneous
Replies on 2 July 2013. The Respondent, however, proposed that there be only one round of
Post-Hearing Mermmorials, and suggested that the Claimant file its Memorial by 3 June 2013,
with the Respondent's Memorial to follow by 2 July 2013.

54, On 12 April 2013, the Tribunal confirmed the hearing arrangemenis regarding hearing bundles

and the schedule of proceedings. The Tribunal further noted that at the hearing it would discuss
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with the Parties “(a) the amount of titme (o be allocated to each witness and (b) the modalities

for the submission of Post-Hearing Briefs.”

By letter dated 17 April 2013, the Respondent submitted its list of attendees for the upcoming

hearing. On the same date, the Claimant transmitted its list of hearing attendees.

On 19 April, the Claimant submitied #ts core hearing bundle, pursuant fo the Tribunal’s

direction in its 12 April 2013 letter,

{n 22 April 2013, the Claimant supplemented its list of attendees, informing that counsel for

ProEnergy would attend the examination of Mr. John Bryant.

On 23 Apnil 2013, the Claimant submitted additional calculations of Tolling Fees, tn which it
sought to draw g distinction between the period leading up to 1 Janvary 2014 and the period
therealter. Some elements in the additional calewlations, such as the discount rate, appeared to
be new or different, but the bulk of the additional caleulations appeared 1o be an elaboration on

calculations that the Claimant had previously filed as evidence.

The Hearing on the Merits was held on 24 Apsil to 2 May 2013 in London, Present at the

Hearing were:

The Tribunal

Professor Francisco Orrego Vicufia
Judge Stephen M. Schwebel

Iudge Thomas A. Mensah

For the Claimant

Mr. Gene Phillips

Mr. Phil Elders

Mr. Robert MacDionald
Balkan Energy

Mr. Mitchell Madden
Ms. Shawnte Kinney
Law Offices of Mitchell Muadden

Prof, Gerard Meijer
Mr. Blazej Blasikiewicz
NawtaDutith N.V,

Mr. Ace Ankomah
Ms. Gloria A. Cofie
Benisi-Enchill, Letsa & Ankomah
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Mr. Robert W. Russell
Kempron & Russeil
(Counsel 1o ProBnergy Services)

For the Respondent

Ms. Amma Gaisie

Ms. Grace Ewoah

Attorney Genergl's Department

Ms. Vivienne Gadzekpo
Ministry of Energy

Mr. Jonathan Siegfried
Ms. Kiran N. Gore
Mr. Kevin Henry

Mr. David Wehb

DLA Piper

Mr. Fui Tsikata

Ms. Alexa Fleischer

Ms. Zoe Phillips Takyi Appiah
Reindorf Chambers

Dr. lacomijn van Haersolle-van Hof
Haersholtetiof BV,

Mr. Peter A, Fairhurst
Parsons Brinckerhoff Power Generation Foup

Fact Witnesses

Mr. Gene Phillipg

Mr. Phillip Elders

Mr. Gabriel Quain
Ms. Vivienne Gadzekpo
Mr. Tohn Bryani

Mr. Lonnie Peters

Mr. Timothy Everhart
Mr. Eric Asare

Mr. Emmanue! Osafo
Mr, Joseph Wiafe

Mr. Richard Badger
Mr. Isaac Many

Mr. Moro Adama

Mr. Ruben Yao Dugah
Mr. Neil Crouch

Expert Witnesses
Mz, Peter Watson
Mr. Peter Fairhurst

For the PCA
Mr. Dirk Pulkowski
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Court Heporter
Mr. Trevor MeGowan

By letter dated 7 May 2013, the Tribunal confirmed the post-hearing arrangements discussed
toward the end of the hearing on 2 May 2013, First, the Tribunal requested that the Pargies
consult with cach other in respect of any corrections o the transcript of the hearing that they
wish 10 make, and to inform the Tribunal of their proposed corrections by 24 May 2013,
Second, the Tribunal invited the Claimant to provide the following additional mformation by

31 May 2013:

#  Information as to whether ProEnergy has any financial interest in the outcome of the present
arbitration proceedings, under the terms of the settlement agreed with the Claimant or otherwise.

*  Copfirmation of, and information about the dates of, the incorporation/regisuwation of the
Clairnant’s parent company in NMevads as well as a copy of the certificate of incorpovation or an
excerpt from the corporate register.

® A revised listing of expenses that the Claimant has incwrred in connection with the performance of
the PPA, broken down within the following categories:

ay Commissioning  expeaditures, including any payments o contractors  for
compussioning activitdes, payments for parts, material or fuel; personnel costs;
generator and other equipment rental: maintenance costs; costs of commissioning-
related meetings and travels.

b)  Interest

¢} Any other expenses not specifically for commissioning that the Claimant believes to
be related to the performance of the PPA,

Ta the extent that the connection of certain expenses with the performance of the PPA
is not evident, the Claimant may add a brief explanation fo #s listing.

The costs of the present arbitral proceedings or the costs of legal procesdings with
contractors should not be included within the Hsting.
Third, the Tribunal invited the Respondent to provide any commenis on the additional
information submitted by the Claimant by 28 June 2013, with the understanding that any such
comments must be limited to factual aspects and could not include legal argumenis. Finally, the
Tribunal directed that each Party submit a post-hearing submission, not exceeding 50 pages, by
31 July 2013, The Tribunal emphasized that “InjJo new evidence shall be admissible at this

stage.”

On 21 May 2013, apon the request of the Parties, the PCA made the audio recordings of the

hearing in London available to the Parties.
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62. By letter dated 23 May 2013, the Respondent requested, with the Claimant’s consent, “a
extension to 4 June 2013 for the submission of errata designations to the Tribunal”, aiz_é"_.
informed that the Parties had “agreed 1o consult with each othet on 3 June 2013 conceming thel

errata designation in advance of the submission of same to the Tribunal and the PCA™.

63, On 24 May 2013, the Tribunal granted the Respondent’s request Tor an exiension of time to ﬁie_

its corrections to the transcripl,

64. By letter dated 30 May 2013, the Claimant requested, with the Respondent’s consent, an
extension to 7 Jume 2013 in which to submil the additional information the Tribunal had':'
requested by 31 May 2013 in i3 7 May 2013 letter. The Claimant also requested that i?}é_'
deadline for the Respondent’s comments to the additional information submitted by the
Claimant be extended until 10 July 2010 [2013], Finally, the Claimant asked that the deadline to
submit post-hearing submissions be extended to 2 August 2013, By e-mail dated 3 June 2012,

the Tribunal granted the requested extensions.

65, On 4 June 2013, the Parties submitled their proposed changes to the transcript of the Hearing on’,

the Merits.

66. By letter dated 7 June 2013, the Claimant provided its submission in response to the Tribunal's
letter of 7 May 2013 {the “Claimant’s 7 June Letter”), setting out the following: (i) whether :
Profinergy has any financial interest in the outcome of the present arbitration proceeding, under
the terms of the settlement agreed with plaintiff, or otherwise; (i) details regarding the
incorporation/registration of the Claimant’s parent company in Nevada; and (ii1) a revised
listing of expenses that the Claimart has incurred in connection with the performance of the

PPA, broken down into subcategories.

67. By e-mail dated 11 June 2013, the Respondent identified inconsistencies between the
Claimant’s descriptions of supporting documents to the information provided in its 7 June 2013
letter arxd the actual contents of certain attachments. By e-mail of the same date, the Claimant’s

counsel submitted revised attachments to the Claimant’s 7 June Letter,

68. By e-mail dated 19 June 2013, the Respondent wrote {o the Claimani. copying the PCA,
reminding the Claimant that the “purpose of the Tribunal’s request to Balkan for a further
financial submission was o seek clarification of the information that Balkan previousiy

submitted to the Government and the Tribupal”. The Respondent went on to assert that the

Claimant’s 7 June Letter “adopted an entirely different system for ideniifving those same
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documents, which hinders the ability to properly analyze Balkan’s response to the Tribunal™,
The Respondent emphasized that it was essential that it receive from the Claimant revised
versions of certain attachmerts to its 7 June 2013 Letier which incorporate references to the

correct Bates Numbers.

On 1 July 2013, the Claimant, copying the PCA, provided the Respondent with revised versions

of the attachments to the Claimant’s 7 June Letier.

On 10 July 2013, the Respondent provided its response to the Claimant's 7 June Lelter (the
“Hespondent’s 10 July Letter”). In this letter, the Respondent provided its comments with
regard to Profnergy’s financial interest i the outcome of the present arbitration proceeding;
pointed out several perceived inconsistencies in Balkan's corporate structure as detailed in the
Claimant’s 7 June Letter; and pointed out several perceived deficiencies in Balkan's expenses as

detailed in the Claimant’s 7 June Letter.

On 26 Aungust 2013, the Claimant submitted itz Post-Hearing Closing Brief (the “Claimant’s
Post-Hearing Submission”). The Respondent submitted its Post-Hearing Memeorial on

3 Sepiember 2013 (ihe “Respondent’s Post-Hearing Submission”).

By letter dated 26 Avgust 2013, the Claimant notified the Trnbunal that it had “discovered that
in July 2013 the Minister of Finance and Attorney Genersl issued to Parliament an ‘Information
Paper to assist Parliament on the modifications reguired under Article 181 of the Constitution’
{the “information Paper”).” The Claimant inferred that “this Information Paper will evidence a
clear concern on the part of the Government and the Attorney General for the impact that the
Supreme Court’s decisions have had and request that m response the Parliament act to undo the
decisions of the Supreme Court that ave relied upon by Ghana in these proceedings.” The
Claiman! informed the Tribunal that it had “attempted (o access this Information Paper for the
Tribunal’s reference, but {was] unsuccessful because the document [had] been marked as
‘speret’”. The Claimant requested thai the Tribunal “order Ghana o produce the relevant

Information Paper subject, if necessary, to confidentiality and limited access of that document”.

By letter dated 28 August 2013, the Claimant affirmed that the Respondent had performed
“guite a serious departure from the instructions from the Tribunal with respect to the parties’
post-hearning brief regarding page limitations and formats”, entailing that the Respondent had
“enjoved far more total pages of submission than that afforded to the Claimant.” By letter dated
29 August 2013, the Tribunal requested the Respondent to re-file the Respondent’s Post-

Hearing Submission, by 4 September 2013, in accordance 1o the formatting restrictions ordered
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74.

75.

76.

71.

78.

79.

by the Tribunal in its letter dated 7 May 2013, By e-mail dated 3 September 2013, the Tribun:

mnvited the Respondent to comment on the Claimant’s letter by 10 September 2013,

By letter dated 3 Sepiember 2013, the Respondent filed a new version of the Respondent’s Pog
Hearing Submission with the amendments required by the Tribunal in its fetter dated 29 Augw:

2013,

By letier dated 3 September 2013, the Respondent objected to “the introduction of severa]
huadred pages of new exhibits by [the Claimant] in its post-hearing submission”. According to:
the Respondent, the Claimant had introduced new evidence concerning damages and iy
corporate structure. The Respondent recalled the Tribunal’s order that "no new evidence was fo
be included in the parties’ post-hearing submissions™ as expressed both during the hearings and
in the Tribunal’s Order dated 7 Muy 2313, The Respondent reguested “that the Tribunal stike
the documents ... and direct that they not constitte part of the record of these proceedings”,
and that “the Tribunal digregard and or strike evidence from this documents that is cited in
Balkan's Post-Hearing Closing Brief ... and that it order such other and further relief as the
Tribunal deems appropriate in the light of Balkan’s knowing violation of its Orders”. By e-mail
daled 5 Seplember 2013, the Tribunal ioviied the Claimant to comment on the Respondent’s

fetter by 12 September 2013

By letter dated 10 September 2013, the Respondent subnitted its commenis on the Claimant’s

letter dated 26 August 2013

By letter dated 12 September 2013, the Claimant submitted its comments on the Respondent’s
letter dated 3 Seplember 2013 regarding the alleged intreduction of new evidence by the

Claimant and made observations on the Respondent’s letter dated 10 September 2313,

By letter dated 16 September 2013, the Respondent submitted comments on the Claimant’s

ietter dated 12 September 2013.

By ifetter dated 18 September 2013, the Tribunal reveried to the Parties in respect of the matters
originating in their letters of 26 August 2003, 3 September 2013, as well as the Parties’
comments of 10 September 2013, 12 September 2013 and 16 September 2013, First, the
Trnbunal informed the Parties that the Claimant’s request for the production of the Information
Paper was denied. The Tribunal recalled that it had “made it clear that it is pot willing to admit
any new evidence after the hearing”. The Tribunal stated that “[tlhe same principie holds true, a

Jowtiori, for evidence requested to be adduced after the Parties have submitted their post-hearing
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submissions. Admitting any such evidence into the record would be inconsistent with the
orderly conduct of the arbitral proceedings and would compromise the right of defense of the

opposing Party.”

Second, the Tribunal decided not to take into consideration any new evidence pertaining to
damages that was submitted with the Claimant’s Post-Hearing Submussion. The Tribunal
reiterated its ruling on the non-admissibility of new evidence and observed that “the Claimeant
had ample opportunity to provide evidence in sapport of its damages caleulation during the
course of the arbitration. Admitting such documenis into the record would compromise the right

of defense of the opposing party.”

Third. the Tribanal decided to “consider the information provided by the Claimant in its June 7,
2013 submission [Claimant’s 7 Jupe Leiter]” relating to ils corporate structure, as had been
specifically requested by the Tribunal on 7 May 2013, but that it would not “have regard (o any
new evidence adduced with the Claimant’s Post-Hearing Submission”. According to the
Tribunal, “such information was to be provided in a separate stage, well in advance of the post-
hearing submissions, 50 as to enable the opposing Party to comment on such information and
draw out its legal significance in its post-hearing submission” In the Tribunal’s view,

“adherence to this process is essential to uphold the right of defense of the opposing Party.”

By letter dated 8 October 2013, the Tribunal noted that there were several incorreci cross-
references m paragraph 152 of the Claimant’s Post-Hearing Submission, The Tribunal requested
the Claimant “to provide the appropriate cross-references as a point of formal correction.” The
Tribunal stressed that “no further changes 10 the Post-Hearing Brief will be allowed or taken
into consideration.” By letter dated 10 October 2013, the Claimant provided the formal

corrections requested by the Tribunal.

THE PARTIES’ REQUESTS
THE CLAIMANT’S REQUESTS

Neither the Statement of Claim nor the Reply provides a comprehensive summary of the
Claimant’s request for relief in this arbiiration. Rather, the Tribunal notes that, at various
junctures throughout its submissions, the Claimant makes the following requests for relief,

under the following heads of damages (so prescribed by the Claimant):
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a} Damages for Breach of Contract’®

in Tolling Fees under Clause 11.9 of the PPA;”

i. “Since the first invoice of 25 November 2008, BEL has sent to [Ghana] monthly
Tolling Fees invoices for an average amoeunt of USD 4 million. So far not one
of these invoices has been paid and the owstanding invoiced amount therefore :

to date exceeds USD 72 million.”"

2, “The Claimant sceks damages for [Ghana's] fatlure to pay Tolling Fees after’
demand and invoice pursuant to the provisions of 11.9 [of the PPA] in an
amount as currently calculated by Phillips {sic] Elders and referenced in Exhibit -
C-38; Atachment 233 and in the inveices attached as C-52, In so doing, the
Claimant notes that these Tolling Fees are ongoing under the terms of the
Contract and reservels] the right to supplement this reguest prior to the time of

. . 219
final hearing.’
.. s 20
ii.  Repudiation Damages;

“In addition, or in the alternative to Tolling Fees, and/or to the extent it is determined
that [Ghana] has abandoned or wrongly terminated the PPA then in that event, the
Claimant seeks the discounted value of the total Tolling Fees that would otherwise be

due under the provisions of 11.9 [of the PPA] as is calculated in the alterpative in

Exhibit C-38; Attachment 234 to the Witness Statement of Phil Elders.”™’
iii.  Restitution Damages under Clause 7.4 of the PPA;”

“In the alternative to the foregoing and to the extent it is determined that the PPA ig
unenforceable or that the Claimant has failed to fulfill the necessary conditions to
Tolling Fees under Paragraph 11.2 of the PPA (which is specifically denied) then in

that event the Claimant’s request that the alternative award of restitation damages ...

& See Statement of Claim. paras. 312, “Breach of Contract”, and 337, “Damages”.
7 Statement of Claim, para. 338,

i Statement of Claim, para. 286 (emphasis added).

1 Staternent of Claim, para. 338 (emphasis added).

. Statement of Claim, para. 339,

R Statement of Claim, para. 339 (emphasis added),

2 Statement of Clains, para, 340,
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or as directly authorized by Paragraph 7.4 {of the PPA]L These damages are in an
amount as referenced 1o the attachments to the Witness Statement of Neil Crouch (C-
37y and include the total amount of US Dollars (C-37; Attachment 18) or Ghanaian
Cedis expended by [BEL] through Zenith Bank (C-37; Attachment 57), together with

monies spent or incurred by [BEL’s] parent as reflected by the documents annexed to

Meil Crouch Witness Attachment ... and the open and/or disputed payables as

reflecied in Witness Statement of Mei! Crouch (C-37; Attachment 56).%
iv.  Incidental Direct Damages;™

“Tn addition to the foregoing damages the Claimant also seeks damages for the direct

incidental damages that it has sustained and in particular with respect io the

unsavailahility of site electricity for fuel generation, equipment and transformers in an
amounts {sic] as reflected in the correspondence dated 21 July 2008 from Phil Elders
{C-38; Attachment 109) and in § 13 and 16 and the documents related thereto of the

Witness Statement of Lonnie Peters (C-40),7%

b} “Additional or Alternative Relief for Breach of the Arbitration Agr.eemem”m

“The Claimant has been directly damaged by [Ghana’s] breaches of its duty to act
reasonably and fairly in connection with the arbitration agreement. ... Claimant has been
required to litigate around the world and incur additional expenses and fees in so doing.
... Claimant reserves the right to supplement this statement ... These fees and expenses
amount to USD 136,217.17.7 Claimant herein seeks these sums, as well as all additional

R N . . w78
damages caused by the continued or future breaches of the arbitration agreement.”™

¢} “Claims in the Alternative to Contract Claims™

i.  Unjust Enrichment / Restitution;™

#* Statement of Claim, para. 340 (emphasis added).

# Statement of Claim, para. 341, ; k
s Statement of Claim, para. 341 (emphasis added). ;g
B Statement of Claim, para. 355.
7 Claimant cites Exhibit C-37; Witness Statement of Neil Crouch, para, 19

I8

Statement of Clatm, para. 353.

Statement of Claim, para. 361.

Staternent of Claim, para. 364,
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“[1}f the PPA required Parfiamentary approval and if is [sic] therefore null and void
{(which Claimam denies) then [Ghana] has been unjustly enriched by all monjes spent:

by Claimant in connection with the barge. The Claimant herein seeks restitution

»o3l

damages of such sums which are in excess of USD 40 million,

32

. Tort Claims;
- soop e 1,33
a.  Fraud or Decit [sicly™

“As aresult of the deceit of [Ghana], [BEL] suffered damuges in the amount it was
to recetve under the PPA or, in the alternative, the amount it has spent on the

Osagyelo Barge project,™

b. False Arrest;™

“[BEL] should be compensated for the damages proximately caosed to is

operations under the PPA by Mr. Everhart’s arrest.”™

e

- . « 37
Conversion / Trespass to Goods;

“Ghana's seizing [BEL’s] DUS was both a conversion and a trespass of BEL
Ghana's rights in the BCS. As a proximate result of those torts, {BEL] has o
replace both the hardware and software of [the] DCS, which will cost 2,586.000,000

euro | :;*f'c{}.”"“é

82. Inits Reply. the Claimant requests that the Tribunal deny the Respondent’s counterclaims.™

83, In its Interim Submission of 20 June 2012, the Claimant further requests that the Tribunal
reconsider its request for an anti-suit injunction in light of the Supreme Court Judgment on the

basis that the Tribunal’s finding “that the Arbitration Agreement is not an mternational business

Statement of Claim, para. 368.

= Statement of Claim, para. 371.
s Statement of Claim, para. 373.
# Statement of Claim, para. 377.
3 Statement of Claim, para. 378.
3 Statement of Claim, para, 381
o Statement of Claim, para. 382.
i Statement of Claim, para. 386,
k)

Rejoinder, para. 166,
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transaction removes any queslion or concern regarding comity that the Tribunal may have had
with respect to it jurisdiction, or the Ghanaian court’s acknowledgement of that ju;.isdict.ion”.‘m
In the alternative, the Claimant requests that the Tribunal give no weight to the Supreme Court

Jud gment.4 ‘
In its 7 june Letter, the Clamant clarified that 3t requested the following relief:

a) USE 37.164,863.25 for its “[clommissionming expenditures, including any payments to
contractors for commissioning aclivities; payments for parts, material or fuel; personnel
costs; generator and other equipment rental; maintenance costs; costs of commissioning-
related meerings and ravels”, of which USD 10.934,199.66 are expenses incurred “by
the parent company”, USD 12,732.524.05 are expenses incumred by BEL through its

account at Zenith bank:™
b)  USD 2,945.3577.16 in interest owed by BEL (o Zenith bank;™ and

) USDy 2.657,825.64 for “other expenses not specifically for commissioning that the

Claimant believes 1o be related to the performance of the PPA”.*
In its Post-Hearing Submission, the Claimant restated ils request in the following terms:™

) “laward] damages based on the findings described in Chapters V-VI1in the amounts as

indicated in paragraphs 126-1297, which consist in:

1. Por the period until 1 Janvary 2014, damages under Clause 11.9 of the PPA,
amounting  to USD 23805997300 excluding  inferest, and USD
248,993,202.00 including interest; *® or, in the alternative, if “Ghana’s
arguments as to Balkan’s statements made in the ProEnergy case are afforded

any merit in the present arbitration”, damages under Article 11.9 PPA

40

H

43

44

45

a6

Claimant’s 20 June 2012 Interim Submission with respect to the Supreme Court Judgment, para. 56.
Claimant’s 20 June 2012 Interim Submission with respect to the Supreme Court Judgment, para. 56.
Claimant’s 7 June Letter, at 6., Attachments I11.1, 1.2,

Claimant’s 7 June Letter, at 6., Attachments L3, II1.4.

Claimant’s 7 June Letter, at 6., Attachments 1115,

Claimant’s Post-Hearing Submission, para. 132 [corrected by Claimant’s letter dated 10 Getober 2013].

Claimant’s Post-Hearing Submission, para. 126, See sheets | and 2 of the attachment to Claimant’s letter
dated 23 April 2013,
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ameunting  to  USD  205407.075.00 excloding interest.  and
USD 213,510,647.00 including interest”;" and

; it For the pericd starting on 1 January 2014, “a return on Balkan's ivestment
. until the end date of the PPA, ie. 31 October 20277 in the amount of
USIY 252,691,080.00;* or, should the Tribunal take account only of the
investment actually made to date, “the net present value of the return on
investment for the period 1 January 2014 through 31 December 20277

amounting to USD 8]1.247 665,91 . ang

b} For the Respondent’s breach of the Arbitration Agreement, “[award] damages based
on the findings described in Chapter VI in the amounts as indicated in paragraph

1307, that is USD 956.587:™ and

¢) For the unjustified and unlawful arrest of Tim BEverhart, “[award] damages hased on
the findings described in Chapter VIIL in the amounts as indicated in paragraph 1337,

. - . . -, 51
that is, an amount of monetary restiiution as the Tribunal sees fit;” and

dy For “the conversion offtrespass to goods” and the subsequent replacement of
“hardware and software of the DCS”, “jaward} Balkan damages based on the findings
described in Chapter VIH ip the amounts as indicated in paragraphs 134-1367,
amounting to USD 2,586,000.00; * and

e) In the alternative to a), “[award] Balkan damages based on the findings described in
Chapter{s] V-VI in the amounts as indicated in paragraph 1467, consisting of general
and special damages “sustained as a result of the false opinion that was issued by the
Attorney General on behalf of Ghana”,” which had led BEL to make expenditares

that “should be refunded {...) under this ciaim if the Tribunai decides not to do so

o Claimant’s Post-Hearing Submission, para. 127, See sheets 3 and 4 of the attachment to the Claimant’s
Tetter dated 23 Aprit 2013,

* Claimant’s Post-Hearing Submission, para. 128.

* Claimant’s Post-Hearing Submission, para. 129.

50 Claimant’s Post-Hearing Submission, para. 130.

3 Claimant’s Post-Hearing Submission, paras 131-133.

2 Claimant’s Post-Hearing Submission, para. 136.

Claimant’s Post-Hearing Submission, para, 141,
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under the other sections or headings”™ and general damages for fraud,™ which
altogether amount to USD 34,708,337.8 excluding interest, and USH 44450491

inciuding interest.™

1 In the allernative to a) and &), “[award] Balkan damages based on the findings
described in Chapters V-VI in the amounts as indicated in paragraph 1517, that is

restitution damages for uniust enrichment,

g} In additdon w all the foregoing claims, “[award] statutory post-award interest to

Baikan on the amounts recovered based upon any of the aforementioned claims, in

accordance with the applicable law.””

B, THE RESPONDENT’S REQUESTS
86, Inits Statement of Defense, the Respondent requests that the Tribunal;
a) Deny the Claimant’s claims in their entirety;

b) In the eventl the PPA is determined to be valid, terminate the PPA and award the
Respondent damages of USD 300,004 plus USD 10 million per year commencing

31 October 2013, until the PPA is terminated:™ and
¢)  Award it damages in an amount to be determined based upon the Claimant’s fraud.™

87. In its Rejoinder, the Respondent reiterates its first lwo requests for relief, but withdraws its
claims for damages based on alleged fraud and misrepresentation (c¢) above) on the basis that
“peither Mr. Elders nor Balkan’s parest are parties to the arbitration agreemem.”w The
Respondent submits that # “will pursue its fraud claims against these parties in the High Court

of Ghana which has jurisdiction over all of the defendants.”’

* Claimant’s Post-Hearing Submission, para. 143.

» Claimant’s Post-Hearing Submission, para. 144,

38 Claimant’s Post-Hearing Submission, para. 145, The Claimant indicates that these amounts comprise
commissioning expenses and other PPA-related expenses.

5 Claimant’s Post-Hearing Subsmission, para. 132 (g).

* Rejoinder, para. 161,

59 Statement of Defense, para. 183,

50 Rejoinder, para. 160.

13

Rejoinder, para. 160.
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88. In its Post-Hearing Submission. the Respondent reiterates its first request for relief but

withdraws its claim for damages of USE 10 million per year commencing on 31 October 2013,
o until the PPA is terminated® (second cumulative request in b) above). The Respondent subrmits
: that (...} the Government seeks an order terminating the PPA by reason of Balkan's material
“ breach and repudiation of the PPA and an award of damages in the amount of USD 300,600, the

maximum amount permitted under Clause 14.2 of the PPA,™

IV, STATEMENT OF FACTS
A.  NEGOTIATION AND CONCLUSION OF THE PPA
i Undisputed Facts

89, In May 2007, Mr. Phillip Elders. visited Ghana in search of a business opportunity. ™
Mr. Elders, an American citizen, bas been the Chief Executive Gfficer of BEL and the Senior

Vice-President of Balkan US since 2007, prior fo which he “worked for 12 vears as an

engineering salesman with a specialty in power projects”.® Since late 2006, Ghana had been
experiencing a severe energy orsis due (o drought and its reliance on hydropower for the
praduction of electricity.”® As a result, Ghana's power system was running at subpar reliability
reserve marging estimated to be in a 20% deficit of the projected demand.®’ As a step towards
addressing the crists, Ghana engaged in negotiations with Balkan US in order o conclude an

agreement for Balkan to refurbish and recommission the Barge and Power Station. The

% Respondent’s Post-Hearing Submission, para. 200.
6 Respondent’s Post-Hearing Submission, para. 198,
s Statement of Claim, para. 38; Statement of Defense, para. 26; Exhibit C-38: Witaess Statement of Phiilip

Elders, para. 8; In May 2007, the Claimant also submits that it first leamed of the protections for foreign
investors provided by the Ghana Investment Promotion Center (“GIPC”), created in 1988 and which
provides both domestic and foreign investors with information on and access fo investor registration
forms, start up procedures, a land bank database, and general and sector-specific laws and regulations (see
Stasement of Claim, paras. 66, 30; Exhibit C-4: “Ghana Invesiment Promotion Centre Act, 1994 (ACT
478Y"; Exhibit C-38, Attachment 224: “Index of GIPC documents”; see also Exhibit C-38, Attachments
225-231 and Exhibit C-35: Witness Staternent of Gene Phillips, para. 13). Acvcording to the Claimani,
since late 2004, the GIPC has functioned as a “‘one-stop shop’ to eliminate some of the bureauvcratic
obstacles investors face,” The Claimant asserts that the foreign investment protections seemingly fostered
by the GIPC “was a definite consideration in moving forward with an interest in opportunities in Ghana in
general and in particular with the Barge Project (see Statement of Claim, para. 66; Exhitit C-38: Witness
Statement of Phillip Elders, para, 23).

% Exhibit C-38: Witness Statement of Phiflip Elders, paras. 2-3.

66

Statement of Claim, para. 58; Statement of Defense, para. 26; Exhibit C-38: Witness Statement of Phillip
Elders, para, 8; PPA, Preamble,

o7 Staterment of Claim, paras. 51, 54; Statement of Defense, para. 26.
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Clammanl’s key contacts at Ghana’s Ministry of Energy were My, Mux Gyamfi (Director of
Petroleum), Ms. Vivien Gadzekpo (Legal Counsel), and Mr. Gabriel Guain (Deputy Director of

Powen).®

On 2 May 2007, Mr. Elders conducted his first visit to the Barge to asceriain “whether the
3508

primary equipment appeared (o be in good shape.
On or around § May 2007, Mr. Elders met with officials of Ghana’s Minisiry of Hnergy. The
Claimant submits that the Ministry of Energy provided Mr. Elders with a report on the Barge
produced by its manufacturer Ansaldo Energia S.p.A. (“Ansaldo™ “2-3 vyears earlier” (the

“2005 Ansaldo Report™)”

On 10 May 2007, Mr. Elders, on behall of Balkan US, submitted an expression of interest letter
ta the Minisiry of Energy of Ghana (the “Expression of Interest™), proposing to construct “a
fully functioning power pilant inciuding a fuel supply system and substation” and promising to
complete a technical proposal for the commissioning of the Barge.” In retum, Mr. Elders
reguested that Ghana's Minister of Energy, the Honourable Mr. Joseph K. Adda, provide him

with a Ietter of intent, which the Minister did on 11 May 2004.7

In furtherance of Balkan US’s negodations with Ghana's Ministry of Energy, on 12 May 2007,
Mr. Elders visited the Barge to inspect the site and establish the condition of the Power
Station.” The Claimant contends that “there were intensive discussions on the question of this
project”” and that he specifically had “intensive discussions with representatives from the
[Ministry of Energy], and submitted several versions of a proposal for work on the Barge which

... also set out various guestions that he had”.”

o8

&9

Rt

71

Statement of Claim, para. 75.
Statement of Claim, para. 62.
Statement of Claim, para. 3.

Statement of Claim, para. 64; Statement of Defense, para. 27, Exhibit {-38, Auachment 3: “BE[L]
Expression of Interest™.

Statement of Claim, para. 64; Exhibit C-38, Attachment 4: “MOE letter re; Expression of Interest”,
Statement of Clatm, para. 70; Statement of Defense, para. 28.
Statement of Claim, para. 89,

Statement of Claim, para, 63,
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4. On 14 May 2007, Mr. Elders submitied a “Master Energy Plan and Report of Site Survey” to

the Ministry of Energy, which detaifed Balkan US’s initial views on commissioning the Power

g
K i Station.”
R
“
‘o 95. On 16 May 2007, a Memorandum of Understanding {the “"MOU") was signed between
;?i Mr. Elders, on behalf of Balkan US, and the Mimister for Energy of Ghana, Mr. Adda.” "

Mr. Elders prepared the first draft of the MOU and circulated it to the Mimistry for discussion,”’

The recitals in the MOU confirmed that Balkan US was aware of Ghana’s acute power shortage,
and Batkan US assured the Ministry that it would be able to give immediate assistance by
making the Barge operaiional within winety (90) working days from the execution date of the

PPA."

96.  Pursuant to the MQU, Balkan US submitted, on 24 May 2007, a Detailed Technical and
Commercial Proposa! (the “Proposal™), wherein it undertook to refurbish and commission the
Barge in ninety (90) working days, and sketched out the “milestone events”, which were

eveniually inciuded in the PPA as the Third Schedule to the PPA.Y

97.  On 30 May 2007, the Respondent confirmed receipt of the Proposal and requested an extension

of time until 6 June 2007 to evaluate the Proposal ™

8. On 1 June 2007, Mr. Biders requested further information about the Barge from the Ministry of

Energy. By letter dated 8 June 2007, the Ministry responded by forwarding Mr. Hiders the 2005

Ansaldo Report.™ Shortly thereafler. Mr. Elders met with Ansaldo representatives, Messrs.

Pierantonio Savio (Manager) and Henyi Winches {Local Ghana Representative).” As a result of

ﬂ"‘ Statement of Claim, para. 71; Exhibit C-38, Attachment 5: “Site Plan™.

o Statement of Claim, para. 69; Statement of Defense, parz, 28; Exhibit C-38. Attachment 6: MOU.

7 Statement of Claim, para. 72,

R Statement of Defense, para. 29; Exhibit C-38, Attachment 6: MOU.

&0 Statement of Defense, paras. 28, 71; Exlubit C-38, Attachment 70 “Technical and Commercial Proposal”

(“Proposal™); In its Proposal, the Claimant submuts it described the commissioning steps as including
“the addition of a permanent Hquid fuel supply system. ... A temporary liguid supply system wiil be put
in place to assure meeting the 90 working day commission schedule”. The Claimant further submits that
the Proposal “further elaborated on BE[L]'s pathway to the commissioning of the Barge, including many
issues refating to the Barge itself but also issues relating to the site, such as security, access and building
renovations.”

it Statement of Claim, para. 73; Exhibit C-38, Attachment 8: “MOE Letter acknowledging receipt of
Proposal™; Attachment 9: “BE[L.] responsive letter 1o 5/30/07".

2 Statement of Claim, para, 76; Bxhibit C-38; Witness Statement of Phillip Elders, para. 41; Exhibit C-38,
Attachiment 10: “MOE letter forwarding Ansaldo report™.

83

Statement of Claim, para. 77; Exhibit C-38: Witness Stutement of Phillip Elders, para. 42,
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this exchange, the Claimant submits that it engaged a local Ghanaian consultant, Mr. Nana
Amo, to assist Mr. Elders with his negotiations with the Ministry of Energy and Ghana’s Puble

Utilities Regulatory Commission (the SPURC™.M

99, On 14 fune 2007, Mr. Elders submitted a “Tariff Analysis Report” to the Ministry of Energy
and to the PURC.Y On or around 21 June 2007, the Claimant received comments on s “draft
PPA”, (the Tribunal assumes that this is a reference to the Tariff Analysis Report from Ghana’s
Volta River Authority (the “VRA").* According o the Claimant, the VRA “was an important
stakeholider in this deal, given that it i3 the admimistrative body in charge of power
generation.”

100, At Mr. Elders reguest, on 21 June 2007, the Ministry of Energy provided him with a letter of

inient (the “Letter of Intent™), which proposed a Jower tariff rate for the Tolling Fees.”

101, Onher international companies were also being considered for the Barge project at the time.
These included AES Electric, Globeieg and Aldwych.™ According to the Claimant the Ministry
of EBnergy “pressed upon Elders the importance of a quick commissioning process for the
Balkan group to be a successful bidder”,” and informed Mr. Elders that Globeleq was willing to
match any bid submitted by Balkan US.” For its parl, the Respondent asserls that each of
Balkan US’s competitors in the bidding process “had indicated that it would take g year or more

21492

1o commission the Barge.””” The Respondent emphasises that Balkan US “was selected for the

project based on its representation. as set forth in the MOU, that it would operationalize the

#:93

Barge within ninety (90) working days.

b Statement of Claim, para. 78; Exhibit C-38: Witness Statement of Phillip Eiders, para, 43,

# Statement of Claim, para. 791 Exhibit C-38: Witness Statement of Phillip Elders, para. 44; Exhibit C-38,
Attachment 1 “Tariff Analysis Report”.

¥ Statement of Claim, para. 82,

#7 Statement of Claim, para, 82,

i Statement of Claim, para. 81; Statement of Defense, para, 32; see also Ageed Chronology of Events, at
1.

59

Statement of Claim, para. 68: identifving AES and Globeleq, Statement of Defense, para. 291 identifying
Aldwych and AES.

o Statement of Claim, para. 67; Exhibit £-38: Witness Statement of Phillip Elders, para. 24.

o Statement of Claim, para. 68; Exhibit C-38: Witness Statement of Phillip Elders, para. 26.

@2

Statement of Defense, para. 29,

o Statement of Defense, para. 29; Witness Statement of Vivienne Gadzekpo, para. 7.
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102, On 28 June 2007, the VRA provided Mr. Blders with comments on the draft pPA _Discussé_on

% also continued between Mr. Elders and PURC, which, on 3 July 2007, prompted BEL to subm
- a revised fee compensation structure for s comnussioning of the Power Station.”
1 i .
E: £ 103, On 9 July 2007, PURC expressed support 1o the Ministry of Energy for the selection of Balkin
‘> § [ - il P
- E ! US to take on the Barge project.”® The Claimant contends that, when it met with the Ministry 6f
5"? Energy in June 2007, a representative of the Ministry, “Mr. Ionathon Donkor denied ein:_ar"

having recetved the PURC's recommendation letter, and then once Elders provided it 1o hiiﬂ.,:
claimed not to recognize the signature on the letter. He told Elders that they could not pmcee&
any further until he could *authenticate’ the signature.”™’ On 11 July 2007, Messrs. Elders and
Amo met with Ghana’s President. &t the time, Mr. John Agyekum Kufeor, to discuss the recent
obstacle Balkan US had encountered in its discussions with the Ministry of Energy.”™ According
to the Claimant, President Kufnor “said he ‘knew what was going on’ und would selve the
probleny™.” The Claimant further asserts that President Kufuor then contacted Mr, Gene Phillips
{Balkan US's and BEL’s principal investor) “for an overview of Balkan's interest in the Barge
project”, and also “attempted to call the then Minister for Energy, Mr. Adda” "™ The Claimant
asserts that President Kufuor’s conversation with Mr, Phillips was “key to {Mr. Phillips’]
decision to make a substantial investment in Ghana.”™' The Respondent does not address this

exchange i its submissions.

104, On 12 Jaly 2007, Messrs. Elders, Amo and KK Sey {(Balkan US's Ghanaian lawyer) met with
representatives of the Ministry of Energy, including the Minister himself, Ms. Gadzekpo,

Messrs. Quain and Gyamfi and Ms. Chinery-Hesse {President Kufuor's Chief of Staff)."” The

o Statement of Claim, para. 82; Exhibit C-38, Attachment 14: “VRA Comrnents to PPA”.

o Staternent of Claim, para. 83; Bxhibit C-38, Attachment 16: "BE[L] Jetter re: O&M Fee Structure”™.

o Statement of Claim, para. 83; Exhibit C-38. Attachment 17: “PURC Letter re: PPA and O&M Fee
Structure”,

o Statement of Claim, para. 84; Exhibit C-38: Witness Statement of Phillip Eldess, para. 52.

o Statement of Claim, para. 85; Exhibit C-38: Witness Statement of Phillip Eiders, para. 53.

e Statement of Claim, para, 86; Exhibit C-38: Witness Statement of Phillip Elders, para. 54.

0 Statement of Claim, para, 86; Exhibit C-38: Witness Statement of Phillip Elders. para. 54.

1o Staterment of Claim, para. 87, Exhibit C-35: Witness Statement of Gene Phiflips, para. 15,

2

Staternent of Claim, para, 88; Exhibit C-38: Witness Statement of Phillip Elders, para. 35,
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Claimant submits that “as a testament (o what was discussed in this meeting, the [Plarties put

together an Understanding”.™

105, Article 12 of Ghana’s Energy Commugsion Act, 1997 (Act 541} requires that all companieys that
wish to obtain a license to supply bulk energy in Ghana must be incorporated in Ghana.'™ To !
meet this requirement, on 16 July 2007, BEL was formed, with the agreement of the
Government of Ghana, and registered under Ghana’s Companies Code, 1963 {Act 179) as a

. 15
locally incorporated company.”

106, On 20 July 2007, Mr. Elders met again with Ghana's Minister for Energy and his saaff, along

106 » s
According to the Claimant,

with several representatives from the VRA and PURC.

Ms. Chinery-Hesse announced that Balkan US had agreed to take on the Barge project and that

the Minisiry of Energy should make best efforts 1o execute the PPA as quickly as possible, as

due diligence had abready been conducted and “PURC had confirmed that the deal was

commercial '

167, On 23 July 2007, discussions with respect to the PPA commenced at the office of the Ministry
of Energy."™ In attendance were approximately 10 representatives from the Ministry of Energy,
the Astorney General’s Department, the VRA and its related entity “GRIDCe™." According 1o
the Claimant, the attendees reviewed each clause of the PPA on a large video screen, "working
through the intent and meaning of every clause™, implementing their agreed changes along the
\f\"cl}f.”()

[0, The PPA and associated lcase agreement were signed by representatives of both Parties on

27 July 200741

B Statement of Claim, para. 89; Exhibit C-38: Witness Statement of Phillip Elders, para. 56; Exhibit C'-38,
Attachment 19: “Understanding reach btw BOE and GOG”.

Ghana Energy Commission Act of 1997 (Act 341), Ar 12, submitted with Claimant’s Answers as
Exhibic C-30.

Statement of Claim, para. 92; Exhibit C-38, Aftachment 44 “Index of BE[L] Corporation Documents™
see also Bxhibit C-38, Attachments 45.52.

o Statement of Claim, para. 90; Exhibit C-38, Attachment 26: “MOE and BE[L] meeting™.

108

Statement of Claim, para. 90; Exhibit C-38: Witness Statement of Phillip Elders, para. 58.

o8 Statement of Claim, para. 91.

" Statement of Claim, para. 91; Exhibit C-38, Attachment 29: “MOFE and BE[L} Meetings”, which
Claimant contends shows the attendees of the 23 July 2007 meeting.

e Statement of Claim, para. 91; Exhibit C-38: Witness Statement of Phillip Eiders, para. 58,

HE O ppa g1 26
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109, BEL gained work access to the site (the “Project SHe”) on 3 August 2007,"" and official acces’s
i at a handing-over ceremony on 22 August 2007.'" While BEL's subcontractors were provided

continuous access to the Project Site, the Claimant submits that “the turnover of the site and

-

departure of the Government security team did not occur untii 24 August 2007,

110, Sometime in August 2007, the Respondent approved the Claimant’s request for a letter of Credg’t
{the *Letter of Credit™) and, on 24 Avgost 2007, it was issued by Stanbic Bank Ghana Limii_@d
(the “Stanbic Bank™).'"

111 On 26 October 2007, the Minisier of Justice and Attorney-General of Ghana, the Honourable

Foseph Ghatey, issued two legal opinions. The first opinion stated:

After examining the attached documents we are satisfied that . ..

. .. the power producer, Balkan Fnergy (Ghana) Limited (BE[L.]) 15 a Jocally mcorporated
company and as a resolt the PPA does not come under the ambit of Asticle 181(3) of the
1992 Constitution which stipulates that an infernational business or economic transaction o
which the Government s a party should be submitted to Parliament for approval, In the
Supreme Court case of Attorney General versus Faroe Atlantic Co. Lid, {2005-3006) . . .
the Supreme Court held that international busipess of economic ransaction means
inferpational business or international economic transaction. This clearly excludes the
project hereof which mvolves a local company in a local transaction with the Government.

In tight of the above a Parfiamentary approval would not be required for the effectiveness
of the Agreement.''®

The second legal opinion stated:

I have examined executed copies of the [FPA and Project Site Lease (“Project
Agreements”)] and such other documents as 1 have congidered necessary or desirable to
examine in order that I may give this opinion. . . .

[ am of the opinton that:

{1} [Ghana] has the power to enter into the Project Agreements and to exercise its rights and
perform its obligations there under, and execution of the Project Agreements on behalf of
[Ghanal by the person(s) who executed the Project Agreements was duly anthorised;

Statement of Clain, para. 138; Exhibit C-38: Witness Staterment of Phillip Elders, para. 100; Exhibit.
C-38, Attachimnent 88: “MOE letter allowing access (o site”.

Statement of Claim, para. 138; Exhibit C-38: Wimess Statement of Phillip Elders, para. 106; Exhibit |
i {-38, Attachment 89: “Handover Invitation Letter™. :

P10 Sratement of Claim, para. 140; Fxhibit C-38: Witness Statement of Phillip Elders, para. 111; Bxhibit
C-38, Attachment 88: “MOE letter allowing access to site”, Aitachment 91: "VRA letter terminating
Security”.

© e

Statement of Facts, para, 139,

Operationalising the Osagyefo Barge, Legal Opinion by the Attorney-General, 26 Octcber 2007 (Notice
of Arbitration, Exhibit 8).

PCA 117830 30




112.

114,

Case 1:17-cv-00584-APM Document 1-2 Filed 03/31/17 Page 49 of 264

(iiy all acts, conditions and things required by the laws and constitution of the Republic of
Ghana 10 be done, fuifilled and performed in order () to enable [Ghanal lawfully 1o enter
into, exercise its rights under and perform the obligations expressed to be assumed by itin
the Project Agreements, {b} io ensure that the obligations expressed to be assumed by it in
the Project Agreements are valid and enforceable by appropriate proceedings and {c) o
make the Project Agreements admissibe 1n evidence in the Republic of Ghana, have been
done, fulfilled and performed in compliance with the laws and constitution of the Republic
of Ghana;

(iii} The obligations of [Ghana]l under the Project Agreements are legal and valid
oblgations binding on {Ghanal and enforcesble in accordance with the terms of the Project
Agreements,

(iv) [Ghana] is net entitled under the terms of the Project Agreements to claim any
immunity from suit, execution, attachment or other legal process in the Republic of
Ghang and such waiver is legal and binding on [Ghana) and enforceable in accordance
with the terms of the Project Agreements: and

(¥} The sanctity of contract is recognised under the laws of Ghana and consequently the

validity of the Project Agreements and the binding nature of the obligatons of the parties

there under are constitutionally safeguarded.’”
On 30 October 2007, Ghana’s Minister for Energy, Mr. Adda, noted i 2 communication to
Mr. Elders that, as per the conditions precedent in Article 7 of the PPA, Ghana had: issued a
legal opinion as to the validity, enforceability and binding effect of the PPA; ixsued to BEL a
standby letter of credit, as required by Article 11.7; and provided BEL with consiruction power
at the Project Site. Mr. Adda also acknowledged that BEL had submitied to Ghana: copies of
BEL’s Certificate of Incorporation, Cerlificate to Commence Business, and Regulations of
BEL; copies of resolutions adopted by BEL's Board of Directors authorizing the execuiion,
delivery and performance by BEL of the PPA; and copies of a resolution adopted by BEL
sharehoiders authorizing the execution, delivery and performance by BEL of the PPA, certified

by the BEL Secretary.
The Parties agree that the Effective Date of the PPA was 31 October 2007,

Under the PPA, the Parties agreed that, whereas Ghana had an urgent need for additional
electricity generation 1o meet its power supply deficiencies, BEL, bearing all costs, estimated at
USD 4G million, would lease the Power Station from Ghana, and commission it. In particular,
pursuant to the PPA and the Milestone Schedule attached as the Third Schedule 10 the PPA,

BEL was cbligated to have the Power Station ready for “Final Testing and Commissioning” ~

7

Legal Opimon, Power Parchase Agreement Between the Government of Ghana and Balkan Energy
{Ghana) Limited, 26 October 2007 (Notice of Arbitration, Exhibit 8).

Statement of Claim, para. 142; Exhibit C-38. Atachment 94: “MOE letter affixing Effective Date™;
Statenment of Defense, para. 37.
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meaming ready for commercial operation - as & one hundred and twenty-five megawalp

”% g (125 MW} Power Station within ninety (90) days of the Effective Date of the PpaLt?

RN :

- ;;, 115, The Parties further agreed that BEL, bearing all costs, estimaled at USD 100 million, would

ﬁg;g . convert the Power Station inte a combined cycle power plant by the addition of a heat recovery
b

§ _ steam generator with an incremental capacity of approximately sixty megawatts (6UMW), a
steam turbine, an electric generator and associated facilities within aine (9) months of tﬁé
Effective Date of the PPA: that BEL, at an estimated cost of USD 250 to 300 million, would
privately invest and bring (wo more combined cycle barge mounted systems, with capacity of -
approximately one hundred and eight-five megawatts (185 MW) each, to the site within thirty-
six (36) months of agreement on a telling fee for the systems; that BEL would, subject to:
satisfactory conclusion of supply agreements wilh other scurce providers and at an estimaled
cost of USD 100 million, invest in infrastructure to enable natural gas to be supplied o the
Power Station within three (3} years of the Effective Date of the PPA; and that BEL would :

provide all fuel to the Project at cost.'™

116, Under the PPA. the Parties also agreed that Ghana would ensure that all necessary site’
electricity was provided, at BEL’s cost. and made available as reasonably required by BEL; that :'
Ghana would promptly facilitale the acguisition of goveromental approvals for the duty-ree
importation and transportation of equipment to the site, for operating permits, licenses and .
approvals for the project, and for visas and work permits for foreign personnel and for fulf-.:
compliance with all local and other regulations; that Ghana thereby gunaranteed that BEL would
have the exclusive right (o generate electricity from the site subject to meeting the agreed
timetable; that Ghara would facilitate the acquisition of all governmental approvals required for -
the leasing, equipping and operation of the Power Station, including relevant environmeuntal
permits from the Environmental Protection Agency; that Ghana would construct, install and
connect the transmission line and relay protection equipmient necessary to connect the Power
Station to the National Grid, except that BEL would be responsible, ai its own cost, for
provision of adequate transmission ¢ables to the point of interconaection with Ghana's pational
electricity grid,; that Ghana would take and pay for all electricity generated by the Power Station

| during the term of the Agreement,”’

Statement of Defense, para. 37,
120 PPA, Preamble; paras 2.1-2.4; First Schedule.
d L PPA, paras. 2.5-2.9, 3.3,

PCA 117830 32



147,

118,

120,

Case 1:17-cv-00584-APM Document 1-2 Filed 03/31/17 Page 51 of 264

Umnder the PPA, the Partizs also agreed that they would mutually collaborate with each other in
order to achieve the obiectives of the Agreement and the performance by each Party of its
obligations {a process referred to as “dovetailing” by the Claimant), and that Ghana would
provide full and timely cooperation in connection with BEL's efforls to finance the Power
Station on a non-recourse, project finance basis, including, without limitation, responding to all

requests for information on and cestification of Ghana’s authority and the status of the PPA '

The PPA [urther provides that, should BEL be unable 1o commence testing of the Power Station
as a result of Ghana’s failure 1o provide an adeguate transmission line and interconnection
facilities for the Power Station, Ghana would be obligated to commence paying Tolling Fess to
BEL on the thirtieth day after BEL certified to Ghana that the Power Station was complete or

, 2
waould have been complete except for Ghana's non-performance.’

2. Edsputed Facts
{ay The Claimant’s Position

The Claimant asseris that after sobmitting its Proposal, Mr. Elders immediately sensed “some
relyctance on the part of the [Ministry of Energy] to hammer out an agreement”, followed by
“many annecessary éelays”.m The Claimant further siates that the Ansaldo representatives

w25

“indicated to Blders that if he were able to negotiate a PPA it would ‘be a miracle’.

According to the Claimant, the “incorporation of BE[L] Ghana had at that time nothing
whatsoever to do with issues of the Ghanaian [Clonstituiion or parliamentary approval but were
mouvated entirely by Mr. KK Sey’s correct observation that in order to become licensed
pursuan: {0 the applicable laws of Ghana governing power generation and transmission it was
necessary to have a license and that the statutes of Ghana required thal that Heense might only
be obtained through a Ghanaian entity.”'* According to the Claimant BEL obtained the license

on 1 October 2007,

iz

PPA, para. 2.10.

PPA, para. 11.9,

Statement of Claim, para. 75.

Statement of Claim, para. 77; Exhibit C-38: Witness Statement of Phillip Elders, para. 42,

Swetement of Claim, para. 92; see alse Exhibit C-4: “Ghana Investment Promotion Centre Act, 1994
(Act 478)",

Statement of Claim, para. 92, fn. 23
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The Claimant submits that Mr. Blders “does not recall being informed of having negotiations
with respect to potential constitutional requirements of patliamentary approval” ™ The
Claimant further asserts thas the Ministry of BEnergy was fully aware of Balkan US s interest in

BEL and the reasons for the incorporation of BEL in Ghana, and corresponding “final vestivg of -

{y The Respondent’s Position

The Respondent alleges that throughout the Clalmant’s Statement of Claim, it “repeatedly casts
aspersions upon the officials conducting the negotiations [of the PPAL, implying or tnferring

i

some hidden motive that delayed the negotiations.”™ The Respondent denies these allegations.

It asserts that “what separated the parties were the economics of Balkan's praposal, pot the
2

The Respondent contends that none of the Clalmant’s representations in the MOU turned out to
be true. First, the Clalmant represensed that 3 was a private corporation duly erganized and
existing under the faws of the Netherlands; however. it later came to Light that the Claimant i3
not in fact registered in the Netherlands. Second, the Claimant stated that it had “the experience
and capability of operating Tguidigas fired power planis”™; however, the Claimant did not have

the experience and capability it claimed, particularly with respect to commissioning the

DESCRIPTION OF THE POWER STATION / BARGE

The Tribunal has carefully reviewed the detailed 1echnical descriptions of the Power Station and
Barge as provided by the Parties. These descriplions have been the subject of much discussion
during this merits phase of the arbitration, The Tribunal will now address the technical aspects

of the commissioning process—particularly those that are in dispute between the Parties—to the

Staternent of Defense, para. 30; Witness Statement of Vivienne Gadzekpo, para. 10.

121,
the PPA in that entity™.""
F22.
hidden motives of government officials.”"
123
irbines, '™
B,
124,
extent necessary for the present Award,
B Swtement of Claim, para. 94.
' Sratement of Claim, para. 94.
20 Statement of Defense, para. 30.
FEN
faz

Statement of Defense, para, 35; Exhibit R-7: “Deposttion of Phillip Elders, ProEnergy Services, LLC w.
Balkan Energy Co., No. 09-4026.7
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The Power Station is mounted on the Barge, which is focated in a large man-made pond in a
remote area of Ghana’s western region.'™ Approximalely 50 meters from the pond is “Tower
MNo. 17 of the spur grid that connects the Power Station 1o the two substations in the pear-by
villages of Essiama and Elubo, namely, the “Essiama Transmission Line” and the “Elubo
Transmission Line”, (collectively referred to as the “Transmission Lines™. ™

Built by Ansaldo, the Fower Station consists of two V.64.3A turbines {(“Turbine 17 and
“Turbine 27, collectively the “Turhines™), each with its own generator,”™ together with a
control substation {the “Substation™).””® The Turbines and generators produce power at eleven
Lilovolts {11 kV), which 1s then “stepped-up’ to one hundred and sixty-one kilovolts (161 kV)

by the transformers on the Substation. '’

The Remote Terminal Unit (the “RTU”) is a piece of equipment on the Barge whose primary
function is to transmit data to and from the Micro Supervisory Control and Data Acguisition
System (the “MicroSCADA”™Y installed on the Barge. The RTU., MicroSCADA and the
Distribution Control System (the “DCE™) permit an operator in the conirol room on the Barge to

monitor and control equipment in the Substation.™®

i. The Claimant’s Position

According to the Claimant, {shana's National Interconnected Transmission System {(the
“G-NETS”) is operated at one hundred and sixty-one kilovolts (161 kV} {the Tribunal assumes
that the term G-NITS used by the Claimant is the same as the 161 kV elecirical system referred
to by the Respondent).m The normal unit operator start-up for the Barge requires that both the
G-NITS and the Substaiion be energized to 161 kV, which subsequently energizes the 161 kV

transformers to bring power to both the open generator breaker and the auxiliary transformer. "

134

135

134

138

B39

14}

Statement of Claim, para. 101, fn. 23; see Exhibir £-38, Attachments 69-86 for photographs of the Barge
and Power Station; see Exhibit C-38, Attachment 76 for serial photographs of the Barge site; see eap.
Expert Report of Parsons Brinckerhoif, at 4, for basic diagram of the primary facilities on the Barge.

Statement of Claim, para. 102,

The Respondent often refers to the Turbines and the generators collectively as the “turbine-generators™.
Statement of Claim, para. 103; Exhibit C-38: Witness Statement of Phillip Eiders, para. 70.

Expert Report of Parsons Brinckerhoff, para. 4.1(b).

Witness Statement of Vivienne Gadzekpo, para. 28, citing the witness statements of Emmanuel Csafo and
Eric Asare; Statement of Claim, para, 1135,

Staternent of Claim, para. 104; Exhibit £-38: Witness Statement of Phillip Elders, para. 71.
Statement of Claim, para. 106; Exhibit C-38: Witness Statement of Phillip Elders, para. 73
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129. The Claimant asserts that final commissioning cannot be achieved without the final connection

to the G-NITS “because it is the source of power 1o start the combustion turbine, and also the

. . ~ : Coiet s 141
source ol foad to test the turbine during performance testing activities™.

2. The Respondent’s Position

136. The Substation is equipped with, infer alin, a one hundred and sixty-one kilovolt (161 kV)
electrical system, which includes the gantry, the 161 ¥V GIS switchgear, two main 161/11 kV
i : - ; e e . 2o
siep-up’ transformers, the earthing/grounding sysiem and the protection relays.”™ The function
of the 161 kV electrical system is to take power generated {voms the power-generation eguipment
located on 1he Barge (including the Turbines and generatory and, in a controlled manner, allow
that power Lo pass onto the Transmission Lines connected to the Barge at the ganiry.'™ The
161 kV GIS switchgear controls both the export of electricity out to the Transmission Line and

the import of energy, if any 15 required, from the Transmission Lines to the Barge. 44

131, According to the Respondent, the 161 kV electrical system must be fully commissioned and
properly funciioning before the Power Station can be connected to the National Grid. If it is not,

the transformers and the 161 kV GIS switchgear could face severe damage when fired up.'*

C, THE COMMISSIONING PROCESS

132, The Cladmant contends that, in ovder to fully commission the Barge under the PPA, four major

“milestones” had to be achieved: (a) turning gear; (b) first fire; (¢} full speed no load; and {d)

full speed full load, '’

The Claimant submits that “the total power piant commissioning process
involves commissioning multiple minor and major sysiems 1o reach each major milestone,” as
well as synchronizing each sysiem through the DCS." To explain its position, the Claimant

adopts the description of the commissioning phases provided by My, Elders in his witness

P Statement of Claim, para. 113; Exhibit C-38: Witness Statement of Phillip Elders, para. 80.
12 Rejoinder, para. 58, referring to Expert Report of Parsons Brinckerhoff, para. 4.1{b),

e Rejoinder, para. 58, referring to Expert Report of Parsons Brinckerhoff, para. 3.7

¥4 Rejoinder, para. 58, fo. 24, referring to Expert Report of Parsons Brinckerhoff, para. 4.1(b).
s Rejoinder, para. 59, referring to Expert Report of Parsons Brinckerhoff, para. 5.6.

16 Statement of Claim., para. 100,

147

Staternent of Claim, para. 116.
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statement. In Turther support for its version of the commissioning process, the Claimant makes

reference to the witness statements of Messrs. Robert MacDonald and Lonnie Peters.'™

To explain its position, the Respondent makes reference 1o the witness statement of Mr. Robert
Badger,"” the Commissioning Book for the Tema Thermal Power Project'™ (both of which
were submitted with its Statement of Defense) and the Expert Report of Parsons Brinckerhoif
(submitted with its Rejoinder).™ Pursuant to the witness statement of Mr. Badger, the five
necessary sieps to commission the Turbines are: (2) pre-corumissioning checks and tests; (b)
mechanical testing of the turbine-generator to full speed no load; (o) electrical testing of the
generator to full speed full load; (d) wrbine-generator performance testing; and (e} declaration
of the commercial operation date. While not expressty incorporated into the Rezoinder itself, the
Tribunal has reviewed the Hxpert Report of Parsons Brinckerhoff, according to which the
commissicaing of a barge requires the completion of eight steps, described in {urther derail

below.’

In its Reply, the Claimant objects to the Respondent’s characierization of the commissioning
process as set out in Mr, Badger’s witness statement. The Claimant asserts that “Mr. Badger's
examples of the standard of conduct between an owner and a contractor with regard to
commissioning of @ thermal power plant are inapplicable to the relationship between BE[L] and
the [Respondent] under the PPA” because “BE[L] was under no obligation and the
[Respondent] had mo right to pasticipate in the recomumisstoning process, ulilizing

[Mr. Badger’s] steps, through final mechanical testing at [FSNL]."

148

14%

Statement of Claim, para. 116; Exhibit C-39; Witness Statement of Robert MacDonald, paras. 7-9;
Exhibit C-34: Supplemental Wimess Statement of Robert MacDonald, paras. 72-83; Exhibit C-4¢):
Witness Statement of Lonnie Peters, paras. 6 et seq.; Exhibit {-36: Supplemental Witness Statement of
Lonnie Peters, paras, 3 et seq.

Witness Statement of Robert Badger, paras. 8§ et seq.

Statement of Defense, para. 73, referring to Exhibit R-37: “GE Energy, Tema Thermal 1 Power Project,
Commissioning Book”, dated 2 March 2007,

Expert Report of Parsons Brinckerhoff.
Expert Report of Parsons Brinckerhoff, at 6-8, para. 4.3(a){3)-{viii}.
Reply, paras. 102-103.
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1. The Claimant’s Position
{ay Milestone I: Turning Gear

i35, According o the Claimant, the first milestone, “Furning Gear”, entails getling the Turbines to
turn very slowly, at approximately one bundred and thirty to one hundred and fifty rotations per ::-r:f:

minute (130-150 RPM) to test if they are working mechanically.'™ The purpose of this step is to ':': 5::

aliow the Turbine blades to cool down slowly, so as to “aveid warping, after they have been .

soaked at full speed”."™ The cooling process can take up o 48 howrs due to the temperatures o

reached at full speed, thus “lellectricity from the grid 15 usuaily and customarily necessary foz.‘_:'-f
these processes which require the Turbines to turn at a low RPM for longer periods of fime.
This step also tests whether all lubrication systems and fluid filtration systems are opez‘aiing-'-_f_{

correctly through the DCS.

(b} DMilestone H: First Fire

136. At “First Fire”, the Static Frequency Converter (the “S¥C”) speeds up the Turbines fo -
approximaiely (wo hundred rotations per minute (200 RPM) before they are ignited. '’
Accomplishing this milestone proves: that the ignition sysiems are sequencing properly; that the :_:;'-
natural gas system necessary for igniting the liguid fuel s fully operational; that the fuel to air
ratio is correct; that the damper system controliing fresh and return air is operating corvectly;
and that the liquid fuel system can supply the necessary amounts of fuel, at the proper time, to
ignite the Turbines.'™ After the Turbines reach speeds above one thousand eight-hundred
retations per minute (1800 RPM), the SFC “drops out” and the Turbines are propelled by liguid

. 3
or natural gas combustion.’™

{c) Milestone iil: Full Speed No Load

137. In the Full Speed No Load (“FSNL”) phase, the Turbines are ignited to full speed

approximalely five thousand four hundred rotations per minute (5400 RPM) - this speed is

©% Statement of Claim, para. 117; Exhibit C-38: Witness Statement of Phillip Elders, para. 84.
% Statement of Claim, para, 117; Bxhibit C-38: Witness Statement of Phillip Elders, para. 84.
B¢ Statement of Claim, para. 117; Exhibit C-38: Witness Statement of Phillip Eiders, para. 84,
17 Statement of Claim, para. 118; Exhibit C-38: Witness Statement of Philfip Elders, para. 853.
Statement of Claim, para. ] 18; Exhibit C-38: Witness Statement of Phillip Elders, para. 85.

159 Statement of Claim, para. 118; Exhibit C-38; Witness Statement of Phillip Elders, para. 85.
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maintained, and then slowed down 1o a stop. 160 According o the Claimant, “[t]his is
miernationally acknowledged as the most important milestone, as it indicares that ail systems
are not only individually working but that the Power Station including all of these systems is

2161

alse able to function as a whole.”™™ Achieving this milestone entails “tuning” the Turbines at

low speeds — less than one thousand five hundred rotations per nnute (1500 RPM) ~ several

162

times per day and for long periods of time. ™ The PPA allows for approximately thirty (30) days

of “tuning™ to accomplish this final commissioning s;tep_m3

(d} Milestone I'V: Full Speed Fuli Load

The final milestone, Full Speed Full Load (“FSFL™), signals the completion of the
commissioning process, whereby “the equipment is gradually loaded with back feed from the
National Grid, indicating that the systems can handle the foad.”"™ According to the Claimant, “a

. - . . ; ' Lo 2165
considerable amount of tuning is also required to finalize this process.”’®

2. The Respondent’s Position

According to the Respondent the Claimant’s “[Habelling [of FSNL] as a ‘milestone’. ., is a

I8 11 asserts that the ‘Milestones’ the Claimant must achieve under the PPA in

clever misnomer.
order to be eatitled to payment are set forth in the Third Schedule to the PPA, and “[njowhere in

that Schedule is {FSNL] listed as a Milestone.™'?”

The Respondent does noi expressly sel out its version of the commissioning process in its
entirely either in its Statement of Defense or in its Rejoinder, but it emphasizes instead that the
key ‘milestone’ the Claimant “was obligated to achieve under the PPA in order to earn Tolling
Fees was *‘Complete Final Testing and Commissioning’ of the Barge within 90 days of the
Effective Date (PPA Clause 11.4)™ or, “[ajlternatively, Balkan could demonstrate a right to

Tolling Fees under Clause 11.9 of the PPA if it could show that all of the systerns on the Barge

Statement of Claim. para. 119; Exhibit C-38: Witness Statement of Phillip Elders, para, 86
Statement of Claim, para. 119; Exhibit C-38: Witness Statement of Phillip Elders, para. 80.
Statement of Claiin, para, 119; Exhibit C-38: Witness Staternent of Phillip Elders, para, 86,
Statement of Claim, para. 114; Exhibit C-38: Witness Statement of Phillip Elders, para. 81.

Statement of Claim, para. 120; Exhibit C-38: Witness Statement of Phillip Elders, para. 87; see alse
Exhibit C-39: Witness Statemnent of Robert MacDonald, para, 13,

Staternent of Claim, para. 120; Exhibit C-3§: Witness Statement of Phillip Elders, para. §7.
Statement of Defense, para, 62.

Statement of Defease, para, 62,
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machinery, This stage also requires powering up the static frequency converler (SFC)
which energises the electrical generntor thus using it as a starter motor to accelerate the
turbine to firing speed.

The fifth stage: Once first firing is completed and any malfunctions corrected, the next
stage of commissioning entails accelerating the turbine to full speed no load ("FSNL”) and
maintaining this speed whilst & number of checks are carried out on the combustion and
contro! performance and to allow the turbine to “heat soak™.'® Depending upon the turbine
type, FSNL requires around 25% of the full icad fuel consumption as the gas turbine drives
its own compressor, Sustained FSNL is a necessary pre-requisite to prove the various
mechanical and electrical auxiliary systems and to allow dynamic testing to be completed
on the generator and the synchronizing equipment. As detailed below, in our opinion
Bulkan never successfully achieved a recognized sustained FSNIL milestone during the
commissioning process,

The sixth stage: H o BSG is availuble, this may now be used 1o start the Barge auxiliaries,
energise the static frequency converter, start the Gas Tarbine (“GT™) and accelerate up 1o
FSNL. Once sustained FSNL i achieved, the GT generator should be dynamically
commissioned and tested, and when «l is proves, the BSG and GT generator ave
synchronized and the BSG is then shut down, [Footnote omitied]

The seventh stage: The GT generator may now be synchronized with the 1ol ¥V
Transmission Line. At this point, Fall Speed Full Load (“FSFL™) commissioning
commences. This involves incrementally adding load to the GT generator until it is
operating at foll Joad.

The eighth stage: Once full load operation is achieved on both GT penecrators, final
performance testing is conducted 1o prove that the power station s operating in accordance
with its design parameters and is ready for conmunercial operation.

USE OF, AND UNITED STATES PROCEEDING AGAINST, SUBCONTRACTORS

Background to the United Si{ates proceedings

The Claimant emploved several subcontractors on the Barge, including ProEnergy Services

LLC ("ProEnergy”), ABB Group ("ABB”) and Ansaldo,

Since many of the undisputed facts related to the commissioning work completed by the
Claimant, as well as the Respondent’s factual assertions with regards to certain disputed facts,’™
are established by documents procured from the ProEnergy Litigation (infra), the Tribunal finds
it instructive, in setting out the Statement of Facls, to give a brief summary of the ProEnergy

Litigation.

In September 2007, the Claimant subcontracted ProEnergy to assist it in commissioning the

Power Station. Two legal proceedings were subsequently commenced between these parties:

169

174

Expert Report of Parsons Brinckerhoff, at 6, fo. 5: “As discussed below, there are internationally
recognized standards defining the parameters for FSNL. See e.g., R-51 at Clause 6.3.1] for guidance as o
turbine test requirements. Turbine reanufacturers also have their own commissioning procedures.”

See ¢.g., Statement of Defense, paras. §4, 15, 23, 24, 38-55; Rejoinder, paras. 2-6, 56, 63.
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first, on 18 February 2009, ProEnergy brought a suit against Balkan US in the US Bistrict Court:
for non-payment of its invoices, amounting to over USD 750,000." On € Januvary 2010, Balkan’
US institnted action against ProHnergy and its affiliates in the Texas State Court, These

proceedings are collectively referred to as the “Pro¥inergy Litigation™).'”

144, The Respondent points out that the Claimant’s Notice of Arbitration in the present arbitration

alleges that it “could have charged Tolling Fees already since July 20087, based on Hs claim that

it had achieved “First Fire” for the Turbines as of that date, but notes that the Claimant does not

R . . R . " . 3
include this assertion in its Statement of Claim. "

The Respondent fusther relies on the
deposition of Mr. Eiders on 1 March 2010 in the ProEnergy Litigation, tn which he stated that,
as of 28 Gctober 2008, ProEnergy was in breach of us contract with BEL/Balkan US and, as s
result of its negligence and incomipetence, ProEnergy was not “even close” to commissioning

the Barge or completing its commissioning work.'™

145, Sometime thereafier, (Ghana commenced proceedings against ProEnergy in the US Disirict
Court (o obtain documents regarding the work ProEnergy performed on the Power Station, as

" The Claimant

well as documents relating to litigation filed against # by Balkan US.
mtervened in that proceeding to oppose Ghana's appiication for discavery, but the US Disirict
Court granted Ghana's application in Orders dated 7 February and 6 Jupe 2011.7° Both
BEL s/Batkan US’s motion 0 infervene and application for reconsideration of the 7 Febroary

2011 Order were rejected by the US District Court.’”

i Exhibit R-5: “Petition for Damages, Answer and Counterclaim, First Amended Answer to Defendant’s
Counterclaim, ProEnergy Services., LLC v, Balkan Energy Co., No, 2:09-0v-040267.

" Statemient of Defense, para. 14, fir. 5, Exhibit R-4: “Plaintiff"s First Amended Petition, Balkan Energy
Co. v. ProEnergy Services. Int'l, Inc., et i, No. 09-01944”,

T Statement of Defense, para. 40, fn. 11, citing BEL’s Notice of Arbitration, { 63. Respondent indicates that

this allegation is in Balkan US’s Statement of Claim in the ProFnergy Litigation, para. 63, but does not
provide 1t as an exhubit to its Statement of Defense.

74 Statement of Defense, para. 39; Rejoinder, para. 3; Exhibit R-7: “Deposition of Phillip David Elders,
ProEnergy Services, LLC v. Balkan Energy Co., No. 09-40267, at 179:25-180:4, 183:7-16.

' " Statement of Defense, para. 14,

ﬁ@ 176 Statement of Defense, para. 14, Exhibit R-3: “Order, In re Governmen:s of Ghang, No. 11-8002 (W.D.
i Mao. Feb. 7, 2011)", Exhibit R-2: “Order, Governmnent of Ghana v. ProEnergy Servs., LLC, No, 11-9002,
2011 WL 2652755 {W.DD, Mo, June 6, 2011)".

! " Exhibit R-6: “Balkan Energy Limited {Ghana}'s Motion to Intervene and for Reconsideration of February
7, 2011 Order Granting the Government of Ghana’s Apolication for Discovery Pursuant 10 28 U.S.C. §
¥ 1782 and for Emergency Stay, fa re Government of Ghana. No. Y1-9002.” The US District Court’s
' % dismissal decision of that motion is not provided by Respondent as an exhibil,
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146, The Respondent contends that after it apprised the Tribunal of the ProEnergy Litgation, Balkan
US settled ity action against ProEnergy, thereby ferminating further discovery in those
proceedings.’™ The Respondent asserts that both Balkan US and ProEnergy have since refused
to disclose the terms of the settlement and have opposed the Respondent’s application for their
production.'™

E. COMMISSIONING WORE ON THE POWHR STATION COMPLETED BY THE CLAMANT IN 2008
1. Preliminary Commissioning Steps: Turning Gear and First Fire

{m) Jndisputed Facts

147, According to the Claimant, it achieved the first milestone of Turning Gear on Turbine 1 on 22

April 2008, and on Turbine 2 on 9 November 2008,
(h) IDisputed Facts
i The Claimant’s Position

148. The Claimant submits that, in June 2008, it achieved First Fire on Turbine 2 and, on 5 July
2008, it reached First Fire on Tarbine 1'%

149, In its Reply, the Claimant contends that the Respondent, via Mr. Badger's witness statement,
“confuses certifications that BE[L] achieved a fire of both turbine generators to {FSNL], with
the contention that BE{L] claimed 10 have completed final mechanical testing of both generators
at [FSNL]"'®

i1 The Respondent’s Position

150, According to the Respondent, the Claimant was only able to attain First Fire of the Turbines at
FSNL for a few seconds or minutes.'™ ¥t contends that the Claimant “did so by forcing control

T Sttement of Defense, para. 15,

ok Statement of Defense, para. 15.

B Agreed Chronclogy of Events, at 1.

MU Statzment of Claim, para. 258; see also Agreed Chronology of Events, at 2,

sz Reply, para. 161, see also para. 104,

153

Rejoinder, para. 70.
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logic and disabling the trip and prolection controls that would have caused the tarbines to trip

prior to their ever reaching full speed”, '

151, Inits Post-Hearing Sebmission, the Respondent refers to My, Elders” witness testimony and the
Profinergy Commisioning Report of 5 July 2008™ (0 argue that BEL “did not achieve First Fire -

ontil July 287."% that “only one of the two Turbines was fired, that the Turbine caught fire

during the test, and that it only did not experience serious damage because a “trained -

firefighting brigade was present”."

2. Comiruissioning Sieps Not Completed by the Claimant Allegedly Due to Inadeqguate
Site Electricity

(a) Undisputed Facts

152, While it ix clear that the Claimant {aced a number of challenges in the commissioning process
from late 2007 through to 2009, the reasons for these challenges are disputed by the Parties. In
particular, the Parties disagree as to whether the provision of inadequate site electricity by the

Respondent made commissioning more difftcuit or more costly.

153, On 3 Sepiember 2007, Mr. Elders agreed or certified that “electricity has been supplied at the
required Voltage and Frequency and is available for the express use of Balkan [...] in executing

[its] obligations in the [PPA]"."®

154, Te compensate for the alleged lack of site electricity that ensued, the Claimant purchased and
rented various power generators sometime in 2007, On 17 Movember 2007, two such
generatoss, each having power capacity of 200 kV A, broke down and were replaced by new

ones of a different brand.'™

155. On 14 December 2007, Mr. 1.D. Robinson from ProEnergy wrote to Mr. Elders at BEL

requesting “three separate generators to supply various systems to the barge”.*" In his reply,

Rejoinder, para. 70; see also Agreed Chronology of Bvents, at 2; “07/05/2008: Balkan claims to have
reached milestone of First Fire — disputed by Government.”

183 (C-38, Attachment 109,

' Respondent’s Post-Hearing Submission, para. 29.

187 Respondent’s Post-Hearing Submission, para. 35.

"8 Exhibit R-38; Hearing on the Merits Transcript, Day 3 (Cross-examination of Johw Bryant), [73:2-8.

' Exhibit R-114; Hearing on the Merits Transcript, Day 3 (Cross-examination of John Bryant), 173:23-
174:13.

190

Exhibit R-25; Hearing on the Merits Transcript, Day 3 (Cross-exarnination of Johin Bryant), 175:1-6.
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Mr, Biders questioned Mr. Robinson’s reed for the additionsl] generators, adding that “[tlhis is a

total overkill. Your load for the barge is less than 500 amps,™'"’

{hy Disputed Facts

i The Claimant’s Position

The Claimant contends that it required a capacity of 2,000 kVa for site electricity.’ It states

that, as a result of the Respondent’s fatture 1o make this amount of electricity available to the

Barge, it was obliged (o purchase a 1,000 kVa wansformer costing USE 30,000 in March

The Claimant points out that the Respondent does not dispute the Claimant’s assertion that the

33 KV line running from the local electrichty distribution network to the Barge was not

P mut al the same time, the Claimant also states that it

rejected ProBEnergy’s requests for additonal generators in Becember 2007 precisely because

“Elders had recently been advised and, in fact verified that the 33 kV line had been connected

ii. The Respondent’s Position

The Respondent alleges that the Clalmant’s assertions as to the time when the 33 kV line
became operational are “factually incorrect.” T this regard the Respondent points to the
evidentiary record, which shows that My, Elders had verified and certified that the 33 kV line

% Accordingly, the Respondent

was both operational and sufficient on 3 September 2007
reiterates that, on December 2007 when the Claimant admits it rejected ProEnergy’s request for

additional generators because the 33 kV line linking the local electricity distribution network to

the Barge “had already been in operation for three months and work at the Site by ProEnergy

wag well Lﬁi(l{trvvay".}97 By so doing, the Respondent stales that the Claimant “trips over its owa

156.
2008.™
157,
operational in April or May 2008,
and was operational,™ "
i58.
' Bxhibit R-25.
7 Statement of Claim, para. 151
193
194 Reply, para. 78.
195 Reply, para. 81; Rejoinder, para, 111,
196
Power), Work Completion Form™,
197
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irconsistent positions” in its Reply by first alleging that the 33 KV line was ot operational unatil

Mav 2008, but then, in December 2007, asserting that i had indeed been connecied and was

' { K
operational. 9%

159, As will be discussed in greater detail below in addressing the Parties’ Arguments, the
Respondent asserts that the position originally taken by the Claimant in its Statewment of Claim

“confusingly runs several concepts together”.'” In particular, the Claimant’s position:

(1) confused the capacity of the 33 kV line with the capacity of the transformer on
the Barge, (i1) was contrary 1o the position it took with ProEnergy in denying
ProEnergy’s requests for additional generators, (iii) was legally inconsistent with
[the Claimant’s] claim in the ProErnergy Litigation that Proknergy could and should
have completed the Power Station by March 2008, and {iv} at best, extended
Balkan's time to complete the commissioning to October 2008
100, On 17 June 2008, Mr. Elders and his team met with the Minister of Energy and his team, fo
discuss the progress of the Project.™ During this meeting, Mr. Hlders made clear to the Minister
twat while he had ndeed certified that Ghana had provided site electricity to the Barge on 4 May
2008, on 5 May 2008 the power went out five times. Stimilar power oulages conlinued fo ocour

thereaiter, normally in the early hours of the morning. In particular, Mr. Elders complained that

there was no way that the existing 200 kVa transformer could meel the Barge’s power neads,
since at feast 1,000 amps of power was required at any one time ~ an amouni of power which
the 200 k¥Va wransformer could not support. Mr. Eiders forther advised the Minisier thal Balkan
was spending over USD 4,000 on extra generators to provide sufficient site slectiicity to
continue their commussioning efforts on the Barge. The video recording of this meeting shows

that the Minister agreed to provide more reliable site electricity.

i

¥ 98 Rejoinder, para. 110,

:g% ? ' ¥ Statement of Defense, para. 76.

X %ég : M0 Rejoinder, para. 109; see giso Statement of Defense, paras. 76-84.
. X Bxhibit C-38, Attachment 42, Video of 17 June 2008 Meeting.

PCA 117830 46




Case 1:17-cv-00584-APM Document 1-2 Filed 03/31/17 Page 65 of 264

3 Commissioning Steps Not Completed by the Claimant Allegedly Due to Inadeguate
or Insafficient Grid Connectivity

{a} D¥d the Claimant Achieve Mechanical Testing of the Tourbines at FENL?
iR Undisputed Facts

161, Notwithstanding Ansalde’s initial reporis certifving to the contrary (infia), it appears to be
undisputed hetween the Parties that the Claimant was never able to achieve mechanical testing

of the Turbines at FSNL 2%

162, In ProBunergy’s daily report dated 5 to 15 June to BEL, it described the status of the turbines as

follows, in the relevant part:

Mechanical Work Performed Today:

1. Train | and 2 turbine. gearbox and generator exhaust fans, danmpers and
louvers require replacement because of severe corrosion [, 1.

11, WEATHER REPORT: As we are in the rainy season, it tends to rain
almost every day; not youwr normal rain; tropical down pours that clearly
show you what roofs leak and which ones do not. We have a major issue
on the barge with every single roo{f] that we have; we leak water into the
gas trbine enclosures, both upits ... 1.7

163, In its next daily report to BEL for the period 16 June to 6 July 2008, ProEnergy described the

condition of the Turbines as follows, in relevant part;

03IUNO8

We managed to manually fivst fire Unit | on Saturday; ignition gas valves, ignitors and LF
fuel injection control valves were manually manipulated. The unit responded fairty well
with the exception of catching on fire as we has {sic] a lot of liguid fuel in the tubine that
we had rinsed with water but collected in varions places inside and outside the turbine: we
did not experience any damage as we have a trained fire fighting brigade. The DCS logic is
sirply not complete and I do not have a clue as (0 how Ansaido fired this unit as they have
told me; as T have stated before, 1 will testify that these units have never fired simply
because nothing works.

b

10. DCS: DCS Logic is a Farce; Ansalde has repeatedly told me that this barge has first
fired both gas turbines; I do not believe this and can prove it in a comt of law; 10% of the
automated logic is functional and that is being very nice;, most of the logic does not work,
even when all conditions are satisfied, Site personal [sic] including Bric Wolters of Ansaldo

elind

Reply, para. 100; Rejoinder, para. 70; see also Claimant’s Post-Hearing Submission, para. 61.

203 Exhibit C-38, Attachment 4 {also marked Exhibit R-88) “ProEnergy Daily Reports dated June 5-15,
2008,
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166. BEL wrote to the Ministry of Epergy on 2 September 2008, asking it to confirm that it wanted
to go ahead with operating the Barge on liquid fuel, even thoogh the costs would be extremely
high.”™ In that regard, BEL confirmed “its readiness to start its first power generation starfing
on 1% November, 2008 and advised that it needed “to confirm [its] high grade fuel supply,
storage and site delivery schedules to enable [it to] go commercial on [the] scheduled date.!!

BEL further staled that, due to the unavailability of high grade diesel fuel for power production

on the local market, it had been forced to test run the barge on lower volumes of jet fuel, which

is even more expensive.”’ BEL thereby advised the Ministry that they should “do everything

. . 2]}
possible to get natural gas to the barge as soon as possible,” "

167, In its daily report to BEL for the period 30 August to 3 September 2008, ProEnergy provided

the following status updates with regard to the firing of Turbine 1;

August 31, 2008

d. Unit | fired and run up te 4000rpm. The unit tripped on over speed protection.
Grounding of speed sensors 1o solated ground carried out.

e, Urit | refired and run up to 3450 rpm, Unit shut down due to extreme temperature on
outer casing, thermocouple feed back did not tip the unit. On investigation of
thermocouples #t was found that the feed back had been by.passed in the DCS, this
has now been corrected. A fire occurred inside of the turbine but extinguished. No
damage occurred.

[o.]
September 01, 2008

b. Unit 1 fired and yun up to 3800 rpm; the unit was shut down due tw high exhaust
temperatures.

¢, We continue 0 encounter speed sensor problems: further trouble shooting is on-
going.

.1

September (2, 2008

e, Unit | re-fired at 16HO3 and wipped on over speed. Sensor 103, 103 and 106 failed.
{..]

i Ganz continue with installation of the new motors and coupling terminations on the
GIS.

{...1
September 04, 2008

A0 Eixnibit C-38, Attachment 121 “Balkan letter to Ministry of BEnergy dated Sept. 2, 2008, re: Power
Generation Consumption™.

2 Exhibit C-38, Attachment 121, at {,
o Exhibit C-38, Attachment 121, at 2.
7 Bxhibit C-38, Attachment 121, at 2.
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£ Fired Unit I at 14H13, Unit tripped on flame failore. Gas supply has been exhausted.
i o
: [
; September 05, 2008

d. Unit fired, tripped on flame failure, There is a sequence in the logic, if the speed
sensors are faulty and the unit does not trip, then a flame failare 1s activated. Cur
efforts to by-pass the speed sensor trip would seem to have been in vain.

# i...}
Conclusion:

The speed sensors gre preventing further progress on Unit 1. 3

168. In its daily report to BEL for the period 20-26 September 2008, ProEnergy reported the

following with respect to Taurbine b

g, Start Unit [, unit trip on “flame failure”™. Investigated faiture and found flame scanner
lens coasted with soot, Cleaned and replaced lens.

. Restart Unit 1, at 1800RPM the SFC tripped “max amps on bridge rectifier”. Reset
trip.

1. Restart Unit | again and same trip on SFC ocewred. Attempt 10 contact Ansatdo SFC
engineer. No response.

L]
September 24, 2008

e. Attempi to fire Unit 1, continuous trips related to fuel valve. The new HSS cards {Not
Ansaldo Issue) were mstalled after wiring modifications were carried oul. We reverted
back to the ofd cards and wiring configurations and will carry out testing on the fuel
valves. it would seem that the new HSS cards need to be programumed by Ansaido.

f, During continuity checks between the GIS and synchronization panels we have found
that GIS { wiring goes 1o Sync panel 2 and GIS 2 wiwring goes to Syne panel . Syne
panet [ is connected to the DTS, In essence we have no DCS to G1& 1 for Unit 1. This is
an original wiring configuration from Ansaldo, We are currently looking at the best
course of action to go forward.

f..]
Conciusion:

The new HS S cards have been received on site; however we have not been able to check
their functionality as we have encountered various other problems on the unit {1 Turbinel.
The fuel ol shuts off valves started responding infermittently, some of the solenoids had
failed; we had sufficient spares on site {o correct the probiem. The SFC has started
tripping on various causes; we have investigated the BSDG as that seemed to be the
sonrce of the problem. We are unable to access the SFC program to enable further trouble
shooting, Balkan Energy should consider the retwrn of Ansaldo confrols enginger and
f% Ansaiso [sic] SFC engineer {...}.

f?ﬁ _ 169, In its daily report to BEL for the period 27 September to 3 Getober 2008, ProBnergy remarked

on the progress of commissioning Turbine 1 as follows:

2l ‘ September 28, 2008

£
3
}? F 2 Exhibit C-36, Attachment 4 “ProEnergy Daily Reports dated Aug. 30-Sept. 5, 2008”7,

b
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4. Complete final commissioning with full speed full load for natural gas operation.””

172, On 30 July 2010, Ansaldo wrote to the Ministry of Energy, putting iis certification of the

i Turbines at FSNL in context. The relevant part of the letter reads as follows:

X 3. We take the occasion to remark that 2 vears ago BE{L] ordered AEN to perform
: whatever activity needed until FSNL was reached on both GT units and nothing else,
highlighting that fact that, from a technical point of view, the FSNL condition is only but a
first step in the much fonger process of other necessary activities to be undertaken fike the
actual refurbishment up to real operational readiness of the Osagyefo Barge Power Plant.
Among others, but not limited to: Control systems TCS and AVR elements replacement,
cabinets and cabling completion and testing; generators complete inspection and tests
withoot and with foad; GT’s TMR needed implementation; full auxiliaries functional
checks and complete final units reconmnissioning among the unavoidable maler steps yet
o be performed, before Full Speed Full Load conditions can be reached.

We are very sorry about the misleading verbal information given by Ansaldo Energia Sales
Engineer during the meetings held last year and this vear in Your premises. We confirm all
needed internal actions have been taken at his regards, informing that ali future desirable
relationships will be kept by another quadified AEN sales engineer.

The same wrong information received from the Ansaldo Sales Engineer lead also our

Country Represeniptive My, Henrl JM Wienties to equivocal conclusions, unfortunately
. . 218

slowing a}l progress on the matter of the barge recovery,”

ii. Disputed Facts

The Claimant’s Position

173, In its Statement of Claim, the Claimant initially alleged that it attained FSNL on both turbines

on 30 June 20007 The Claimant explained that “[hlaving reatized that no grid energization
was 1o be expected anytime soon, Elders decided fo ry and see how far BEL would get in

reaching their next milestone {FSNL] with mimicking [sic] grid connectivity”; with “the added

2220

challenge of having to mimick Lsic} back feed with site electricity.

174. However, in its Reply, the Claimant concedes that it did not in fact achieve mechanical testing

of the turbines at FSNL.*' The Claimant maintains that in order to conduct “final mechanical

testing” at FSNL, it needed “full grid connectivity.™

¥7 Exhibit C-38, Attachment 159 “Memorandum of Understanding dated Oct. 2, 20007, at 1.

% Exhibit C-38, Attachment 160 “Ansaido letter dated July 30, 2010, re: Ansaldo letter of 7/9/09 with
Proposal (3469-3470)7, at 1-2.

2 Statement of Claim, paras, 224, 258,
20 Sratement of Claim, para, 258.
g

Reply, para. 100.

Reply, para, 100. See also Claimant's Post-Hearing Submission, para, 61,
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The Claimant also argues that Ansaldo had recommended against the use of the “Black Start
Geperator” for commissioning, and that the Clalmant was entitled to rely on the
manufacturer's advice,™ In its letter to BEL dated 13 January 2009, Ansaldo advised as

follows, in the refevant part:

Ceonunissioning activities using the Black Start Generator — The Black Start Generator is
not utilized to perform sctivities of long duration like commissioning. There are significant
difficulties and risks associated with attemipting to commission the power plan with the
black start generator. Therefore, it is preferable that Grid Connectivity be utilized for the
entire commissioning process,”™

The Respondent’s Position

1706

The Respondent counters thal grid connectivity only becomes “an egsential and necessary
condition of the commissioning process ... when a Transmission Ling is required to provide
sufficient Load on the turbines so that they can be tested through FSFL"** Alternaiively, the
Respondent submity that the Claimant could have used the Black Stant Generator on the Barge
to achieve mechanical testing of the turbines at FSNL — a procedure which ProEnergy described
in a memorandum to the Claimant. ™ The Respondent finds further support in the expert
testimony of Mr, Fainharst, who festified that he had personally performed FSNIL tests on

turbines without grid connectivity using a Black Start Generator.™’

The Respondent asserts that the Turbines “were in a complete state of disrepair in August 2008
when the Esstama Transmission Lines were energized.”™ The Respondent refers io several
exchanges between the Claimant and ProEnergy, obtained in the discovery of documents from
the ProEnergy proceedings, which show that there were problems with the DCS logic, inctuding
fuel injection, piping and wiring which preveated the Turbines from achieving FSNL.* In

particular, the Respondent emphasizes that, by the Claimant’s own admission, ProEnergy

Exhibit C-38, Attachment 133; see alse Hearing on the Merits Transcript, Day 5 (Cross examination of
Mr. Osato), 44:7-20,

Exhibit C-38, Attachment 183, at 1.
Rejoinder, para. 69.

Rejoinder, para. 71; Expert Report of Parsons Brinckerhoff, paras. 5.16, 5.18; Exhibit C-36, Attachment
13: “Letter to Phil Elders from J.I3. Robinson {of ProEnergy}”, excerpted in Rejoinder, para. 72.

Respondent’s Post-Hearing Submission, para. 134,
Rejoinder, para. 74; Respondent’s Post-Hearing Submission, para. 130

Reioinder, para. 74.
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irreparably damaged the rotor blades of Turbine 2 in October 2008 when it unsuccessfuliy

« : + 30
sought “over a hundred times” to start the genf:raun:z"

(b} The Condition of the Kssiama and Elubo Transmission Lines Prior fo Being
inergised on & August and 13 November 2008, Respectively

178, As it appears from the Parties” explanation at the Hearing, there are three connection points on

the Barge to the 161 kVa GIS: a first bay that connects to the Hysiama substation, a second hay

that connects to the Elubo substation and a third bay that “was for futare work”. Each bay coufd

be operated in isolation or in combination with each other, depending on the route through

. 23
which power should be evacuated.™

179, Carrently, the Elubo substation is not able to receive back-feed from the Barge. I needs to be
energised through the Hssiama line, which extends to Tower 3. The Claimant’s position is that
the Essiama substation could not take the full load from the Barge, and that Ghana had to
energise the Blubo Transmission Line as well,” The Respondent contends that the Essiama line

alone suffices 1o power the Barge.

1. Undisputed Facts

180. It is undisputed between the Partes that BEL complained (o Ghana about “regular and dense
tres overgrowth of the {Transmission] lines all along the ronte”, noting that such overgrowith
“would cause short circuiting o appear as soon as the transmission lne would be charged with
electricity,” * According (o the Claimant, Mr. Elders “made a helicopter flight (on
25 November 2007} from the Power Station to the regional stations at Elubo i the {ejast and
Essiama in the west” and took photos of the alleged tee overgrowth along the route of the

.. . 3
Transmission Lines. ™

¥ Rejoinder, para. 74, referring to R-8, at 46:19-47:4, R-4, para. 5.17(D), and R-9.

' Hearing on the Merits Transcript, Day 2, 65:1-6; 65:16-19.
M See e.g, Hearing on the Merits Transcript, Day 2, 70:13-16.
B Statement of Claim, para. 162,

234

Statement of Claim, para. 162.
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On 27 November 2007, Mr. Elders wrote to the then Minister of Energy, Mr. Adda, reporting
the Claimant’s concerns sbout the “jungle overgrowth on the transmission lines and the work

; . PO
required on the two regional stations.

Having received no response from the Respondent, Mr. Elders again wrote to the Ministry of
Energy on 17 December 2007, suggesting that the Respondent “focus on one of the two regional
stations, the one at Elube, first ... [because} it seemed designed for the full capacity of the
Power Station and could thus, if necessary, operate on its own.”™"

On 4 Apri] 2008, a site visit of the Barge was conducted by the Respondent, at which time the
Claimant asserts Mr. Elders “brought up the other matter that was slowing down the reliable and
adequate national grid connectivity: tree growth on the transmission lines. ™

On 28 July 2008, the Respondent advised the Claimant in writing that it would soon energise
the Hssiama Transmission line and that it was prepared to connect the Power Station o the

National Grid using this line.™

On 29 July 2008, the Clabmant responded to this notification with a series of concerns that It

- i ~ . . p : . 34
claimed would prevent the Essiama Transmission Line from being energised.”

Om 12 August 2008, the Respondent wrote back to the Claimant, indicating that its concerns had

been addressed and that it saw no obstacle to energizing the Essiama Transmission Line. ™

On 8 August 2008, the Respondent energised the Hssiama Transpdssion Line to Tower 3 (the
lower just oulside the Project Site) and informed the Claimant that it was ready o connect the
Barge to the Nationa! Grid.*’ The Essiama Transmission Line has a capacity of 365 MVA,

which 18 the maximum output of the Power Statton, pursuant to the requirements specified in

241

Staternent of Claim, para. 162, referring to Exhibit C-38, Attachment 115: “BE[L] Letter to MOE.”

Statement of Claim, para. 162, refersing to Exhibit C-38, Anachment 116; “BE{L} re: Iack of grid
connectivity.”

Statement of Claim, para. 172
Statement of Defense, para, 91,

Statement of Defense, para. 92, referring to Exhibit R-26: “Letter from Phillip Elders 1o the Minister of
Energy, Re: Grid Connection Process, Visual Inspection of VRA Audit Results.”

Statement of Defense, para, 93, referving to Exhibit R-27: “E-mail chain between Joseph Wiafe, Isaac
Nyantakyi, and Phillip Elders, Re: Fw: line clearance and ground details {typical).”

Statement of Defense, para. 93, referring to Exhibit R-27: “E-mail chain between Joseph Wiafe, Isanc
Nyantakyi, and Phillip Elders, Re: Fw: line clearance and ground details {typical).”
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order to connect to the substation on the Barge, both the Hssiama and the Elubo substations

: - 251 . : 252
would have had to coordinate relay protection,” which it argues was never completed.”

The Claimant further argues that “it is clear when viewed in the context of the timeline and the
meetings and agreements between the parties, that My, Wiafe [the Chief Execuiive Officer of
GRIDCo] instructed Isaac Nyantakyi [Technical Manager at the VRA] io energise the lines
despite the recognized deficiencies in the (ransmission lines and rapsmission towers in order (o
claim that the Government had complied with its obligations under paragraph 3.3 of the
PPA. The Claimant also contends that “[wlorks on the power plant, transmission line and

. a1 , 25
substations to evacuate power from the power plant are still in progress” today. +

Respondent’s FPosition

In reply (o the Claimant’s comentions, the Respondenl points out that the Essiama and Elubo
Transmission Lines were energised on 8 August and 13 November 2008, respectively, *°
However, BEL “could not have connecied the Power Station to either the Essiama or Flubo
Transmission Lines when they were energised becanse BEL had yet to complete the 161 kV

electrical system on the Barge.”

4. The RTU / MicroSCADA™®

The Parties” diverging factual assertions and associated arguments raise the following factual
questions for the Tribunal’s determination: (a) who had the responsibility o commission the
RTU / MicroeSCADAY; and (b) is the RTU / MicroSCADA necessary for the Claimant to

connect to the National Grid and cormplete the commissioning process?

54
253

256

PCA

Hearing on the Merits Transcript, Day 3, 130:6 10 131,10,
Hearing on the Merits Transcript, Day 6, 4 13-15: 25:1-29:5.
Reply, para. 29,

Reply, para. 27.

Rejoinder. para, 78.

Discussed in Statement of Claim, paras. 115, 192-194, 201, 204, 216; Reply, paras. 30-77; Statement of
Defense, paras. 100-112; Rejoinder, paras. 80-108.
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(3} Who Had the Responsibility to Commission the RTU/ MicreSCADAT

i Undisputed Facts Related to Whether the Claimant Assumed Responsibility
to Commission the RTU

195, According to an ternal e-mail dated 28 April 2008, *7 Mr. Elders stated that “[tJhe challenge
is to find an organization that can help us get the [RTU / MicroSCADA] system upgraded

without utilizing Ansaldo and ABB ... Unfortunately, Ansaldo and ABB are so busy that they

3

don’t have [BEL] as a priority.””" In this search Profinergy, as the Claimant’s contraclor,

; : ; el 259
sought proposals from various third parties to commuission the RTU on the Barge.

196, Cm 29 May 2008, the Clavmant, through ProEnergy. obtained a proposal from ABE to upgrade

2600

the existing RTU on the Barge.

197. On 13 June 2008, Mr. Scott Kinney, owner of ProEnergy, solicited from Mr. 1.1, Robinson, the
manager at Taurus Power & Controls Ine, “Taurus™) at that time, a proposal to commission the

RTU It appears that Taurus was contacted by ProEnergy without coordination with BEL.

198, At the meeting held on 17 June 2008, discussions between the Parties resulted i an agreement
between them on a grid connection process for the Barge (the “Grid Connection Process
Agreement”), ™ whereby the Respondent was (o use its contacts with ABB to request a
proposal from ABB, on the understanding that BEL would pay for the costs of commissioning

charged by ABB.

199, On 2 July 2008, Taurus e-mailed to ProEnergy ils evaiuation of the RTU on the Barge, together

- Do o263
with its commissioning options.™

Procured by the Respondent in the ProErergy Litigation,

8 Statement of Defense, para. 103; Exlubit R-30: “Email from Phillip Elders to Curly Baca, Re: DCS for
Power Barge in Africa”, dated 27 April 2008.

See e.g., Rejoinder, para, 88; Reply, para. 18

264 Reply, para. 33; Statement of Defense, para. 103; Exinbit R-29: “ABB, 5/5 Barge -~ Effasu 161 kV
{Ghana), Retrofit plan for Protection and Control System, Technical Description”™, dated 29 May 2008,

®L - Reply, para. 39; see Exhibit R-31: “Email from Scott Kinney 1o J.D. Robinson ™, dated 18 June 2008,

%2 Reply, para. 35; Exhibit C-54: Supplemental Witmess Statement of Robert MacDonald, para. 24:
Statement of Defense, para. 90; Exhibit R-52; “Osagyvefc Power Barge Grid Connection Process
Agreement”, dated 17 June 2008,

= Rejoinder, para. 91; Exhibit R-83: “Emal from Scott Kinney to J.D). Robinson and others, Re: 161KV
GIS Switchgear Statos”, dated 2 Fuly 2008.
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200, On 7 July 2008, Taurys advised ProEnergy and the Claimant that the Barge had “an existing old
RTU200 system from ABB that is obsolete and all the software has been lost”, Taurus promised

that it would submil a quote to replace the RTU.*

201, On 11 July 2008, Tawrus presented its proposal (and quote) to replace the existing RTU /

MicroSCADA on the Barge with an entirely new system.zﬁs

202, On 11 August 2008, Taurus wrole Lo ProEnergy regarding #1s price for the installation amd start

up of the RTU / MicroSCADA ™

203, Daring this tme, the Clammart also requested GRIDCo 1o assisl it in obtaining a proposal and
quote from ABB for the RTU / MicroSCADA. ™ GRIDCo agreed to solicit said proposal,”™™

. - . TRG
which it subsequently forwarded to the Claimant.”™

204. On 7 September 2008, ProEnergy wrote te Taurus to inguire when it would be installing the

RTU / MicroSCADA. ™
205, On 30 September 2008, Taurus wrote to ProEnergy:

L am quite happy working for ProEnergy. [ don’t know how much more {BEL] will use me
but I would like to get this SON-OF-A-BITCH running.””

206. Oa 9 Octaber 2008, Mr. Robert MacDonald (employed at BEL since September 2008),” wrote

to Mr. Elders, advising him that the responsibility for commissioning the RTU / MicroSCADA

* Statement of Defense, para. 105; Exhibit R-32: “Email from Scoti Kinney to I.D. Robinson, Re:
Osagyvelo Power Barge system”, dated 7 July 2008,

263 Statement of Defense, para. 106; Rejoinder, para. 92; Exhibit R-33: “Letter from Scott Kinney to 1.D.
Robinson, Re: Barge Power 161 kV remote control and data acquisition system (SCADAY", dated 11 July
2008.

6 Rejoinder, para. 93: Exhibit R-102; “Emai}l from Scott Kinney to 1.I>. Robinson, Re!”, dated 1| August
2008.

2 Statement of Defense, para. 109; Witness Statement of Joseph Wiafe, paras. 10, 16.

08 Statement of Defense, para. 110: Respondent asserts GRIDCo’s agreement to obtain a proposal and quote
from ABB is reflected in Phillip Elders” “plan of action” (Exhibit (-38, Atiachment 102:
“GRIDCo/BE[L] Letter Agreement re: RTU”, dated 24 Qctober 2008).

264

Statement of Defense, para. 110; Exhibit C-38: Witness Statement of Phillip Elders, para. 230; Statement
of Claim, para. 247.

78 Rejoinder, para. 94; Exhibit R-84: “Email from Scot: Kinney to J.D, Robinsen, Re:”. dated 7 September

2008.

i Rejoinder, para, 96; Exhibit R-83: “Email from Vincent Jones to Scott Kinney and Jeff Canon, Re”,
dated 30 September 2008.

am

Exhibit C-39: Witness Statement of Robert MacDonald, para, 1; Rejoinder, para, 95: Respondent states
that Robert MacDonald arrived in Ghana sometime in September,

PCA 117830 59




Case 1:17-cv-00584-APM Document 1-2 Filed 03/31/17 Page 78 of 264



Case 1:17-cv-00584-APM Document 1-2 Filed 03/31/17 Page 79 of 264



Case 1:17-cv-00584-APM Document 1-2 Filed 03/31/17 Page 80 of 264

issue in this arbitration.”™ The Respondent further submits that, at the time the Code was
adopted, it “made clear that it was not intended to alter pre-existing contractual obligations, and
did not prevent the Government from imposing a requirement upon a Orid Participant, Asset
Owner or Wholesale Supplier, such as Balkan, to install and commission an RTU af a power

plant as a condition to becoming a Grid Participant, Asset Gwner or Whoelesale Supplier,™*

3. Undisputed Facts Regarding Commissioning of the RTU after 24 October
2008

fas]
—
[¥S)

On 24 Gcetober 2008, the Parties entered inte an asgreemen! whereby the Claimant would

ol : -y 287
conunission and pay for the RTU.

214, On 8 November 2008, the Claimant drafted and sent bid guidelines to ABB for the RTU
commissioning.”™ Therein, the Claimant only listed BEL personnel as “avthorized to participate
in communication between it and ARB regarding the RTU commission.™ After some apparent
delay on the part of ABB,”" the Claimant directed ABB on 10 February 2009 (o redraft its
proposal to commission the RTU / MicroSCADA 1o meet certain specifications.”’ The resulting

proposal from ABB in response to the Claimant’s bid guidelines identifies BEL as the

285

Statement of Defense, para. 111, fo. 24; Exhibit B-72: “Excerpts from the Repubfic of Ghana's MNational
Flectricity Grid Code.”

286 Statement of Defense, para. f11, . 24; Exhibit R-72 (also C-46) “Excerpts from the Republic of
Ghana’s National Electricity Grid Code™, at para. 4.18; Witness Statement of Vivienne Gadzekpo, para
28; Respondent’s Post-Hearing Submission, paras 140-143,

' Rejoinder, para. 98; Reply, para. 39; Exhibit C-54; Suppiemental Witness Statement of Robert
MacDonald, para. 48: “MacDonald way advised by Mr. Elders that he would meet with Joseph Wiafe at
GRIDCo to obtain an agreement with respect to RTU commissioning” (see Exhibit C-54, Attachiments
61-63),

288

Rejoinder, para. 98; Reply, para. 59; Exhibit C-54: Supplemental Wimess Statement of Robert
MacDonald, para. 49,

e Rejoinder, para. 98; Exhibit C-54, Attachment 84: “November 8, 2008 Bid Guidelines with attachments.”
290

Rejoinder, para. 98: “Tronically, the record shows that Balkan then experienced the same frustration and
delay that caused ProEnergy to switch the commissioning of the RTU from ABE to Taurus the previous
June. (See C-54, Anachment 72{: February [0, 2009 Robert MacDonald email to Moeller]”; Reply,
_ para, 62: “After his review, MacDonald immediately reached out directly to Mr. Moeller of ABB by
';:;;ﬁ?j email dated 10 February 2009 in which he pointed out that the BE[L} bid guidelines issued to [ABB]
o were not complied with”; see also Reply, para. 63.

1 Statement of Defense, para. 110; Exhibit R-36: “Email from Robert MacDonald to Christian Moelier, Re:
Technical Review of Osagyefo Barge RTU/SCADA”, dated 10 February 2009
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“Customer”, ™ and bears the same tender number as ABB’s proposal of May 2008 to the
Ciaimant.**

In April 2000, ABB sent the Claimant a revised proposal with the delivery schedule for the
RTU at 15 weeks from the time of order, plus a further 30 days for installation and

et 294
COMIMSII0mng.

w.  Disputed Facts Regarding Commissioning of the RTU after 24 October 2008

The Claimant’s Posifion

216,

The Claimant contends that, by Gotober 2008, #t became concerned that the Respondent “was
attempting to "offload’ s obligations and responsibilities with respect to commissioning of the
SCADA system amd the RTU Micro/SCADA” based upon the correspondence between the
VEA, ABB, Forclum and Norlec {the Respondent’s {sontrac[ors).295 The Claimant states that
“BE[L] volunteered to help with the costs of commissioning and to assist in defining an
appropriate bid proposal v concert with their efforls o obtain the work through their
contraciors Forclum, Norlec and ARR."7® However. the C}éi mant maintaing that it never agreed
that commissioning the RTU was within its scope of work.™ Moreover, it contends that “al} of
the preliminary comrespondence and commumnications with respect to the proposals were
generated vis-i-vis communications between Isaac [Nyantakyl of the VRA] and representatives
of Norleci,] Forclum and ABB{,] and not BE{LL™ Specifically, the Claimant makes reference

to a lelter sent by Mr, Nyantaki to Ansakdo to enquive whether Ghana could “grid energise the

192

)

205

296

297

9%

Rejoinder, para. 69; Exhibit C-54, Attachment 76: “February 25, 2009 ABB Retrofit Plan Technical
Description.”

Regjoinder, para. 997 Exhibit R-29: “ABB, S/S5 Barge — Effasu 161 kY (Ghana}. Retrofit plan for
Protection and Control System, Technical Description”, dated 2% May 2008,

Statement of Defense, para. 111; Exhibit R-67: “ABB, 5/5 Barge — Effasu 161 kV (Ghana) Retrofit of
RTU and SCADA Control System™; Exhibit R-67A: “ABB, 5/8 Barge — Effasu 161 kV {Ghana), Retrofit
plan for RTU and SCADA Contro] System, Technical Description™.

Reply, para. 64; Exhibit C-58: Supplemental Witness Statement of Phillip Elders, para. 29.

Reply, para. 66 (without emphasis in the original); Exhibit C-58: Supplemental Witness Statement of
Phillip Elders, para. 31.

Reply, para. 67; Exhibit C-58; Supplemental Witness Statement of Phillip Elders, para. 32; see also
Exhibit C-54, Artachments 44-60.

Reply, para. 67 {without emphasis in the original); Exhibit C-38: Supplemental Witness Statement of
Phillip Eiders, para. 32.
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8§ Augus: 2008, the Respondent submits that the Claimant could not have connected to the Grid
653

e g

regardiess of the status of the RTU.

The Tribural’s Findings on the RTU as a Prereguisite to Grid Connectivity

464, The discussion on this matter follows closely that examined above on the facts and the legal

H

T arguments ¢o not change the conclusions there reached. That the RTU sysiemn is necessary for

the proper functioning of the interconnection to the Natonal Grid is true but this assumes that
’ the testing and commissioning of the Power Station has been finalized. Once this last stage has
been satisfied the RTU will make the intercosnection possible. Before that there will be no
power generation Lo be integrated into the National Grid. As the Respondent has noted, if the
GIS electrical system was not operagdonal there could have been no connection possible
irrespectively of the RTU. Tt follows that while the RTU is necessary for grid connectivity, i is
i turn dependant on the 161 kV electrical system of the Barge. If the latter is unavailablie there

is no role for the RTU to perform or power Lo be transmitted.

iti.  Which Parly had the Obligation fo have the RTU / MicroSCADA Instailed
and Commissioned?

The Cloimant’s Position

465. The Claimant submits that the installation and commissioning of the RTU fell within the ambit

of the Respondent’s obligations under the PPA and the Grid Connection Process Agreement. ™™

466, The Claimant further submits that Ghana adopted & National Electricity Grid Code to create a
Commission to promulgaté uniform rules concerning the National Grid and that, pursuant to the
Code, GRIDCo was required to install and commission the RTU on the Barge.®® At the Hearing
on the Merits, the Claimant placed particular emphasis on this argument, asserting that Ghana’s
Grid Code and other relevant legislation — particularly 1.1 1934, enacted by the board of the
Epergy Commission on 4 June 2008.%¢ and entered into force on 23 Cetober 20087 (the same

658
)

day the October 2008 version of the Grid Code was circulated)™” — inform the interpretation of |

6 Respondent’s Post-Hearing Submission, para. 138.
0% Statement of Claim, para. 193; Exhibit C-38: Witness Statement of Phillip Elders, paras. 70.
_ 633 Statement of Claim, patas, 45, 115
'li 66 Hearing on the Merits Transcript, Day 1, 17:7-8.
%7 Hearing on the Merits Transcript, Day 1, 22:11.
' 654

Hearing on the Merits Transcript, Day 1, 22:14-16.
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