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PARTIES

Claimant is Murphy Exploration and Production Compa- International, of 16290 Katy
Freeway, Suite 600, Houston, Texas 77094, a comgalyyincorporated and existing under
the laws of the State of Delaware, U.S.ACI@imant” or “Murphy”). Claimant is
represented by Messrs. Craig Miles, Roberto J. igliuzi, and Esteban Leccese of King &
Spalding LLP in Houston; Mr. Kenneth Fleuriet ang.Mmy Roebuck of King & Spalding
LLP in Paris; and Mr. Francisco Roldan of PéreztBaente & Ponce in Quito.

Respondent is the Republic of EcuadoEqtiador’ or “Respondent) with the address
State’s Attorney General, Robles 731 and Av. AmasoiQuito. Respondent is represented
by Dr. Diego Garcia Carridn, Dra. Christel GaibdorFDr. Luis Felipe Aguilar, and Dra.
Gianina Osejo at the office of the State’s Attori@gneral; Mr. Mark Clodfelter, Dr. Ronald
Goodman, Dr. Alberto Wray, Mr. Ignacio Torterolar. BConstantinos Salonidis, and Ms.
Diana Tsutieva of Foley Hoag LLP in Washington, D.@nd Mr. Bruno Leurent, Mr.
Thomas Bevilacqua, and Ms. Angelynn Meya of Folea#iLLP in Paris.

RELEVANT LEGAL PROVISIONS

Claimant commenced these proceedings against Ecunddotice of Arbitration dated
21 September 2011 pursuant to Article VI of thealyebetween the United States of
America and the Republic of Ecuador concerning Hreouragement and Reciprocal
Protection of Investment (th&JS-Ecuador BIT”, “BIT”, or “Treaty”).

Article VI of the BIT provides:

1. For purposes of this Article, an investment disps a dispute between a Party and a
national or company of the other Party arising @ubr relating to (a) an investment
agreement between that Party and such nationaloompany; (b) an investment
authorization granted by that Party’'s foreign inwgent authority to such national or
company; or (c) an alleged breach of any right emefl or created by this Treaty with
respect to an investment.

2. In the event of an investment dispute, theigmtb the dispute should initially seek a
resolution through consultation and negotiation.tHe dispute cannot be settled
amicably, the national or company concerned mapshdo submit the dispute, under
one of the following alternatives, for resolution:
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(a) to the courts or administrative tribunals lvé Party that is a party to the dispute;
or

(b) in accordance with any applicable, previousigreed dispute settlement
procedures; or

(c) in accordance with the terms of paragraph 3.

(@) Provided that the national or company eomed has not submitted the dispute for
resolution under paragraph 2 (a) or (b) and thatreinths have elapsed from the
date on which the dispute arose, the national oypamy concerned may choose to
consent in writing to the submission of the dispfde settlement by binding
arbitration:

(i) to the International Centre for the Settlement afektment Disputes
(“Centre”) established by the Convention on thetlSetent of Investment
Disputes between States and Nationals of othees§tabne at Washington,
March 18, 1965 (“ICSID Convention”), provided thtae Party is a party to
such Convention; or

(i) to the Additional Facility of the Centre, if the I@ee is not available; or

(iii) in accordance with the Arbitration Rules of theitdd Nations Commission
on International Trade Law (UNCITRAL); or

(iv) to any other arbitration institution, or in accanda with any other arbitration
rules, as may be mutually agreed between the pddithe dispute.

(b) once the national or company concerned hasossented, either party to the
dispute may initiate arbitration in accordance witie choice so specified in the
consent.

Each Party hereby consents to the submissiamyfinvestment dispute for settlement
by binding arbitration in accordance with the cleagpecified in the written consent of
the national or company under paragraph 3. Suckesintogether with the written

consent of the national or company when given undeagraph 3 shall satisfy the
requirement for:

(a) written consent of the parties to the dispiate Purposes of Chapter Il of the
ICSID Convention (Jurisdiction of the Centre) and purposes of the Additional
Facility Rules; and

(b) an “agreement in writing” for purposes of A&té 1l of the United Nations
Convention on the Recognition and Enforcement oéigm Arbitral Awards, done
at New York, June 10, 1958 (“New York Convention”).

Any arbitration under paragraph 3(a) (ii),)(iir (iv) of this Article shall be held in a
state that is a party to the New York Convention.
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BACKGROUND

Factual background of the dispute

This section contextualises the decision of thddmal on the Respondent’s jurisdictional
objection based on Article VI of the BIT, but doest represent findings of fact.

Following a bidding process in 1985, Ecuador ancbasortium of oil companies led by
Conoco Ecuador Limited Conocd) entered into a Service Contract for the Explioratand
Exploitation of Hydrocarbons in Block 16 of the EBdorian Amazon Region $ervice
Contract”).! The consortium consisted of Conoco, Overseasolan and Investment
Corporation, Diamond Shamrock South America PatioleB.V., and Nomeco Latin
American Inc. (Consortium”).? The Service Contract assigned Respondent owpedshi

the oil produced and the Consortium a set feelferil extractior.

Claimant’s subsidiaries acquired a 20% aggregdtgdst in the Service Contract in 1987.
Conoco assigned 10% of its rights and obligationdeun the Service Contract to each of
Murphy Ecuador Oil Company Limited Nturphy Ecuador”), a company from Bermuda,
and its immediate parent company, Canam Offshongited (“Canan’), a company from

the Bahamasthat was wholly owned by Claimaht.

In December 1996, the Consortium and Ecuador egddiite Modification of the Service
Contract into a Participation Contract for the Exption and Exploitation of Hydrocarbons
(Crude Oil) in Block 16 of the Amazon Region of Bdor (‘Participation Contract”).’

The Participation Contract, which was intendeddmain in force until 31 January 2042,

! Notice of Arbitration, para. 3; Statement of Claipara. 4 and paras. 54-57, 70-74; Objections tisdiation,

para. 14.

% Notice of Arbitration, para. 3; Statement of Clajmara. 69; Objections to Jurisdiction, para. 13.

% Notice of Arbitration, para. 3.

“ Objections to Jurisdiction, para. 16.

® Objections to Jurisdiction, para. 16.

® Objections to Jurisdiction, paras. 15-16.

" Notice of Arbitration, para. 5; Statement of Claipara. 5 and paras. 58-62, 68, 78-131; Objections
Jurisdiction, paras. 19-25.

8 Notice of Arbitration, para. 3.



Partial Award on Jurisdiction
Page 7 of 58

allocated a percentage of oil production to the ootium and authorised it to market its

share’ Claimant’s subsidiaries had a 20% stake in thigract™®
9. Inthe early 2000s, global oil prices rose sharply.

10. On 25 April 2006, Ecuador amended its Hydrocarboms and passed Law 42. Law 42
obliged the Consortium to pay an “additional p@pation” of at least 50% of the difference
between the actual monthly average price of oil &#mel price as of the date of the
Participation Contract Decree No. 1672, a regulatory decree issued lin 206, set the
additional participation at 5098. This percentage was increased to 99% by Decre&®k)

which was issued in October 20t7.

11. In December 2007, Ecuador enacted the Tax Equity that applied to all new or modified
contracts issued on 1 January 2008 and &ftd@his law created a 70% tax on profits from oil
sales that would apply only when a reference pooewhich each oil company and Ecuador
had to agree, was exceed@dRespondent contends that the high reference neigstiated
by the oil companies and the lower assessmentpratdded for by the Tax Equity Law
effectively tempered the effect of Decree No. 662.

12. Claimant contends that it and the other Consortimembers sought to enforce the original
terms of the Participation Contract, but made L&ypdyments under protest for a time. It
quantifies its share of these payments at USD11&mi® Ecuador contends that Claimant
became the sole dissenting member of the Consonvitin regard to the continuance of

operations in Block 16

° Notice of Arbitration, para. 5; Statement of Clajmara. 2.

9 Notice of Arbitration, para. 5.

M Law No. 42, Official Gazette No. 257 (SupplemeApr. 25, 2006 CEX-47.

2 Notice of Arbitration, para. 7; Statement of Clajparas. 8-9, 132-141; Objections to Jurisdictmaras. 29-38.
13 Notice of Arbitration, paras. 8, 30; StatemenCtdim, paras. 10, 145.

4 Notice of Arbitration, para. 30; Statement of @laparas. 10, 146; Objections to Jurisdiction, paéa

15 Objections to Jurisdiction, para. 37.

16 Objections to Jurisdiction, para. 37.

" Objections to Jurisdiction, para. 38.

18 Notice of Arbitration, para. 9; Statement of Clajparas. 179-181.

19 Objections to Jurisdiction, para. 40.
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13. On 29 February 2008, Claimant notified Ecuador tefintention to submit the dispute
between the Parties on Law 42 to arbitraffbnit also contended that the six-month notice
period required by Article VI(3)(a) of the BIT expd in or around October 20686.

Procedural history of the ICSID proceedings

14. In March 2008, Claimant initiated ICSID proceedingsmder the Treaty (CSID
Arbitration ”).?? Shortly thereafter, Murphy Ecuador, together wiitle other Consortium
members, initiated a separate ICSID arbitratioratied) to the same facts Murphy
Ecuador ICSID Arbitration ).

15. Claimant alleged that, after May 2008, Respondemtefd investors to convert their
participation contracts to hew service contractsigk the termination of their contracts and
the abandonment of their investmefftsOn 12 March 2009, therefore, Claimant sold its
interest in the Participation Contract, i.e., itdie equity interest in Murphy Ecuador, to the
Consortium’s operator, which was Repsol YPF Ecu&iér. by therf> Claimant states that
it did so at a substantially diminished value ardigsive of the USD118 million in Law 42

payments it had made under profésRespondent contends that Claimant suffered reffios

16. The Parties fully pleaded their cases on both dici®on and the merits in the ICSID

Arbitration, which lasted approximately three anuké years.

17. On 3 July 2009, Respondent denounced the ICSID €dion.

20 Notice of Arbitration, para. 31; Murphy’s Letter Ecuador dated 29 February 200¥X-4.
%L Notice of Arbitration, para. 31.

22 Statement of Claim, para. 31.

23 Objections to Jurisdiction, paras. 41, 49.

24 Notice of Arbitration, paras. 10-11; StatemenCtdim, paras. 182-201.

5 Statement of Claim, paras. 202-209; First Witr@ssement of Ignacio Herrera, para. 51. By a Pubbed
issued on 31 January 1992, Maxus Ecuador Inc. tmak the operation of the Consortium from Conoco.
Objections to Jurisdiction, para. 18. In 1999, 8panish group Repsol took on the role of Consortiyperator
from YPF, which is what Maxus Ecuador was thenechlObjections to Jurisdiction, para. 18. In Jap2801, a
newly created entity named Repsol YPF Ecuador $'Repsol) assumed the role of Consortium operator.
Obijections to Jurisdiction, para. 18.

% Notice of Arbitration, para. 11; Statement of @laparas. 12, 202-209.

2" Objections to Jurisdiction, para. 51.
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On 15 December 2010, a majority of the tribunalhie ICSID Arbitration found that it did
not have jurisdiction over the disputd@SID Award on Jurisdiction ”).?® Claimant states
that:

[The tribunal] rejected all of Ecuador’s remainiolgjections to jurisdiction by finding that they

were not questions of jurisdiction but should oblg considered during the merits phase.
Thus...the only bar to a new tribunal’s having juigsidn over the present dispute was the
majority’s finding that Murphy had not consulteddamegotiated with Ecuador for a six-month
period before filing for arbitratiof?

Ecuador alleges that the Consortium, including MyrfEcuador, agreed to withdraw its
claims in the Murphy Ecuador ICSID Arbitration witprejudice in exchange for a
Modification Contract to the Participation Contraéicat would convert the latter to a service

contract® This settlement was reached on 23 November 2010.

By letter dated 30 December 2010, Murphy invitedidtor to participate in consultations
and negotiations regarding their dispute underTireaty®? to which Ecuador responded by
letter dated 31 January 2011 statiiiger alia, that the “six-month period [prescribed by
Article VI(3)(a) of the BIT] begins to run only fre January 3, 2011%

Between February and July 2011, the Parties exauthiegrrespondence and conducted a

meeting, but were unable to resolve their disptite.

On 13 July 2011, Murphy filed a second RequestAdsitration with ICSID, to which
Ecuador objected on jurisdictional grounds. OrALgust 2011, Murphy withdrew the said
request without prejudicg.

28 Murphy Exploration and Production Company Interoatl v. Republic ofEcuador, ICSID Case No.
ARB/08/4, Award on Jurisdiction, December 15, 200BX--3.

29 Notice of Arbitration, para. 38.

%0 Objections to Jurisdiction, para. 46.

31 Objections to Jurisdiction, para. 46.

32 Notice of Arbitration, para. 38.

%3 Notice of Arbitration, para. 38.

% Notice of Arbitration, paras. 39-47; Statemen€Ctdim, paras. 32-42.

% Notice of Arbitration, para. 49; Statement of @laparas. 43-44.
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Procedural history of the present proceedings

23. By a Notice of Arbitration dated 21 September 20Iajmant commenced these proceedings
against Ecuador under the UNCITRAL Arbitration Rul©76.

24. On 14 March 2012, Claimant appointed Professor Hapér (of Mannheimer Swartling
Advokatbyrd, Norrlandsgaten 21, Stockholm, Sweda®)arbitrator. On 12 April 2012,
Ecuador appointed Professor Georges Abi-Saab (o€Cldmin de St. Georges, Clarens,
Switzerland) as arbitrator. On 25 May 2012, Prades Hobér and Abi-Saab jointly
appointed Professor Bernard Hanotiau (of Hanotiata® den Berg, 480 Avenue Louise, B9,

Brussels, Belgium) as Presiding Arbitrator.
25. The Parties and the Tribunal signed the Terms gioffygment on 3 September 2012.

26. The Tribunal issued Procedural Order No. 1, wharimilised a partial procedural timetable

in accordance with a procedural teleconference delti9 July 2012.

27. On 17 September 2012, Claimant filed a StatemenClafm (“Statement of Claint)
accompanied by (1) the first withess statement oflyhacio Herrera; (2) the expert report of
Dr. Hernan Pérez Loose with annexes; (3) the exppdrt of Mr. Brent C. Kaczmarek, CFA
with attachments; and (4) exhibits CEX-1 to CEX-1&Td legal authorities CLA-001 to
CLA-108. Claimant dispatched relevant Spanishdletions on 15 October 2012, along with
English translations of selected documents andreced Statement of Claim, Errata Sheet,

and missing exhibits (including CEX-168).

28. On 18 October 2012, Ecuador submitted its Objestitm Jurisdiction (©bjections to
Jurisdiction”) accompanied by exhibits REX-1 to REX-33 and legathorities RLA-1 to
RLA-194. On 23 October 2012, Ecuador submitte@\ased version of its Objections to
Jurisdiction (to correct minor errors) and an erstteet. Relevant Spanish translations were
submitted on 15 November 2012.

29. Accompanying its Objections to Jurisdiction wasguest by Respondent that the Tribunal
“bifurcate these proceedings and address in angrery fashion the serious jurisdictional
issues hereto raised so that they can be sepaessdgsed and resolved at the outset of this

dispute.®®

% Objections to Jurisdiction, para. 321.
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On 16 November 2012, Claimant filed its ResponseR&spondent’'s Objections to
Jurisdiction (‘Claimant's Respons#&) accompanied by exhibits CEX-169 to CEX-192 and
legal authorities CLA-109 to CLA-232, and opposesspondent’s request for bifurcation. It

provided a Spanish translation of its submissiand® December 2012.

On 17 November 2012, the Tribunal proposed thatiskae of bifurcation be resolved
without Professor Abi-Saab, who would be unabléutbl his arbitral obligations from the
week of 19 November 2012 to March 2013 for medieabkons.

On 10 and 13 December 2012, respectively, Resporagsh Claimant agreed that the

Presiding Arbitrator alone would decide on Respoitideequest for bifurcation.

On 19 December 2012, the Presiding Arbitrator idduie Decision on Respondent’s Request
for Bifurcation (‘Bifurcation Decision”), in which he directed that the Respondent’s
jurisdictional objection based on Article VI of thigeaty be determined in a preliminary

phase. Subject to the outcome of this phase,dimaining jurisdictional objections were to

be joined with the merits. The Bifurcation Decisifurther established a timetable for the
preliminary phase and scheduled a jurisdictionaring for 21 and 22 May 2013. The

Permanent Court of Arbitration FCA”) provided the Parties with a Spanish translaitdn

the Bifurcation Decision on 14 January 2013.

On 21 January 2013, Ecuador submitted a Reply onaint's Response Respondent’s
Reply”) accompanied by the expert opinion of Professeniketh Vandevelde with exhibits

1-15 and the witness statement of Dra. Christeb@drlor, with an English translation.

On 20 March 2013, Claimant filed its Rejoinder amisdiction (‘Claimant’s Rejoinder”)
with exhibits CEX-193 to CEX-198 and legal authest CLA-233 to CLA-267,
accompanied by the second witness statement olfghiecio Herrera and the expert report of
Professor Steven R. Ratner with accompanying etshibio 27.

On 21 to 22 May 2013, a hearing on jurisdiction \Wwekl at the Peace Palace in The Hague,
the Netherlands.

On 11 July 2013, the Parties submitted their raspe&tatements of Costs.
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By e-mail of 20 September 2013, Claimant submittethe Tribunal the award iDede v.
Romaniaissued on 5 September 2013, accompanied by bgafreents in support of its case
on jurisdiction. By e-mail dated 27 September 20R8spondent submitted comments in

responsé’

SUMMARIES OF THE PARTIES’' POSITIONS ON RESPONDENT’S
JURISDICTIONAL OBJECTION UNDER ARTICLE VI(3) OF THE US-
ECUADOR BIT

What follows are summaries of the Parties’ posgiom the issues raised by Respondent’s
Jurisdictional Objection under Article VI(3) of théS-Ecuador BIT, without prejudice to the

full legal arguments that have been put before—fatyl considered by—the Tribunal.

Article VI of the BIT is set out in full at paragrha 4supra

Treaty interpretation

The Parties agree that Article 31(1) of the Vier®anvention on the Law of Treaties
(“Convention”), which states that: “A treaty shall be interg@tin good faith in accordance
with the ordinary meaning to be given to the teofithe treaty in their context and in light of

its object and purposé®governs the interpretation of Article VI(3) of tB&T.

Ordinary meaning of Article VI(3)

A. Respondent’s Position

Respondent contends that the choices of arbitral fisted in Article VI(3)(a) of the US-
Ecuador BIT are exclusive and irrevocable.lt argues that the “or” in this provision

delineates alternativé8,and explains that “or” denotes equivalence onlyemviit connects

¥ Dede v. RomanjdCSID Case No. ARB/10/22, Award, September 5,320DedeAward”).

38 VVienna Convention on the Law of Treaties, May 2869, 1155 U.N.T.S. 331, Art. 3CLA-4; Claimant’s
Response, para. 40; and Respondent’s Reply, para. 3

%9 Respondent’s Reply, para. 31.

40 Respondent’s Reply, para. 60.
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synonyms or substituté§which the arbitral fora enumerated in Article J@ are nof?

The inclusion of “choose” in the provision confirtgs interpretatiofi>

43. Article VI(3)(a), therefore, authorises only oneoe among ICSID, the ICSID Additional
Facility, UNCITRAL, or an agreed arbitration instibn** Because Article VI(2) of the BIT
offers exclusive and irrevocable choices with rdgar the mode of dispute resolutitn,

Respondent characterises Article VI(3)(a) as akfwithin-a-fork.™®

44. Respondent contends that assigning a conjunctiaimg to “or” in Article VI(3)(a) would
lead to multiple “agreements in writing,” in violah of the New York Convention to which
Article VI(4)(b) of the BIT referd! It would also allow investors to consent to mibran one
arbitral forum, which would effectively give the $tdState—and not the investor, as intended
by the Parties—the right to select the fortim.

45. Respondent cites the following in support of itsipon: authority stating that “or” typically
conveys an exclusive choié&;linguistics scholarship cautioning against presumthe
inclusive definition of “or;*°® and commentary on Article 24(3) of the 2004 US KlogIT
that states that the selection of a dispute setth¢riorum forecloses options initially open to

“l Respondent’s Reply, paras. 58-6iling P. Gove, ed., Merriam-Webster’s Third New Inteioma! Dictionary
of the English Language Unabridged (1993), p. 1835X-169 and The American Heritage Dictionary of the
English Language (BEd.) (1992), p. 1271CEX-170.

42 Respondent’s Reply, para. 60.

43 Respondent’s Reply, para. 61.

44 Objections to Jurisdiction, paras. 66-67.

“5 Objections to Jurisdiction, para. 65.

“6 Objections to Jurisdiction, para. 65.

4’ Respondent’s Reply, para. 62.

“8 Respondent’s Reply, para. 62; Hearing Transcgipt\ay 2013), 37:12-18.

49 Respondent’s Reply, para. 63ting K. Adams & A. Kaye Revisiting the Ambiguity d¢fAnd’ and “Or” in
Legal Drafting 80(4) §. JoHN'SL.R. 1167, 1180-1181 (200&eferring to the Cambridge Grammar of English
Learning.See alsdRespondent’s Reply, para. G3ting Nolan and Nolan-Haley, eds., Black’'s Law Dictionary
(6" ed., 1990), p. 109RLA-207 statingthat “or” is a “disjunctive particle used to exgsean alternative or give
a choice.” See alsaHearing Transcript (21 May 2013), 23:11-1%ting the Cambridge Grammar of English
Language.

%0 Respondent’s Reply, para. 6dting K. Adams & A. Kaye,Revisiting the Ambiguity 6fAnd’ and“Or” in
Legal Drafting 80(4) §. JoHN' SL.R. 1167, 1183 (2006)
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the partieS! Respondent stresses that Article 24(3) of thet208 Model BIT operates as a

fork-in-the-road even if it lists arbitral forA.

46. Respondent contends that Claimant interprets “srdenoting temporal exclusivity, evincing

that it in fact accepts the disjunctive definitiofithe word??

47. Respondent points out that the mutual exclusivitghe options of ICSID and the ICSID
Additional Facility that is specified in Article ¥3)(a)(ii) of the BIT is a matter of fact and
independent of the Parties’ choice on this mat#ad cannot therefore support Claimant’s
argument that any limitations to the operation atidle VI(3)(a)(ii) would have been

indicated in that provisiorf.

48. Respondent characterises the phrase “under ore dblowing alternatives” as superfluous
to Article VI(2),>® whose fork-in-the-road effect, it says, is suffiily established by “or®
Respondent contends that the absence of this pfraseArticle VI(2) of the 1992 US
Model BIT, from which Article VI(2) of the US-Ecuad BIT was copied verbatim, did not
prevent the former from operating as a fork-intbad>’ As acknowledged by both the
Lancotribunal and Claimant, this is the case as wellAdicle VII(2) of the Argentina-US
BIT, which was also copied from Article VI(2) of¢992 US Model BIT®

°1 Respondent’s Reply, para. 65-68fjng A. Reinisch & L. Malintoppi Methods of Dispute Resolutioim, THE
OXFORD HANDBOOK OF INTERNATIONAL INVESTMENT LAW 691 (Muchlinskiet al, eds. 2008, pp. 692-693),
RLA-208.

®2 Hearing Transcript (21 May 2013), 34:19-22.

%3 Respondent’s Reply, para. &#ting Vandevelde Opinion, para. 62.

** Hearing Transcript (22 May 2013), 145:1 to 146:17.

°> Respondent’s Reply, para. 42-48ing Vandevelde Opinion, para. 63.
*6 Respondent’s Reply, paras. 33-34.

" Respondent’s Reply, para. 35-36, 51+&ferring to The 1992 U.S. Model BIT (Art. VI(2))eprinted inU.S.
International Investment Agreements 810 (K. Vantte2009), p. 813RLA-205. To illustrate that Article
VI(2) of the 1992 US Model BIT indisputably operdtas a fork-in-the-road, Respondent refers to gréatim
incorporation of this provision in seven BITs whasspective Letters of Submittal from the U.S. Depant of
State to the Committee of Foreign Relations ofuh®. Senate all describe this provision as allovtfreginvestor
to make “an exclusive and irrevocable choice” &f tptions so listed. Respondent’s Reply, para@BBee also
Hearing Transcript (21 May 2013), 27:14-20.

%8 Hearing Transcript (21 May 2013), 27:21 to 28:2.
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49. Turning then to Article VI(3)(a) of the US-Ecuad®¥T, Respondent argues that “the absence
of [*under one of the following alternatives”] inrécle VI(3)(a) is as irrelevant as its
presence is in Article VI(2)*® It states that the similarity of the languageustiires of
Article VI(2) and Article VI(3)(a) of the US-Ecuad®IT—i.e. “may choose (1) or (2) or
(3)"—extends the indisputable fork-in-the-road effef the former provision to the latt®r.

It highlights the word “choose” in Article VI(3)(as denoting disjunction, as is the case for
the same word in the preceding Article VIf2). Respondent further points out that this
language structure derives from Articles VI(2) ahdicle VI(3)(a) of the 1992 US Model
BIT.%

50. Based on the interrelation between Articles VI(2d aVvI(3)(a) of the US-Ecuador BIT,
Respondent argues that, because the “or” in Arii¢(@) operates disjunctively irrespective
of whether there is a decision on the merits, thé ih Article VI(3)(a) must be interpreted as
operating in exactly the same Wiy Respondent also highlights the absence of larggimag
Article VI(3)(a) of the US-Ecuador BIT that refetis or otherwise conditions the provision’s
effectiveness on a decision on the méfitRespondent stresses that “[a] fork is a forks It

irrevocable, regardless of what happens oncestsoised.®®

51. Contrary to Claimant, Respondent contends thatitio#rine of intertemporal law is “clearly

inapplicable here® It submits that the principle of contemporaneitgy apply>’

52. Respondent rejects Claimant’s argument that fark$we-road ordinarily delineate between
only domestic remedies and international arbitratgiating that: (1) Claimant’s argument is
not supported by the treaty language as clarifigdthe accompanying US Letter of
Submittal®® (2) Claimant does not explain why a clause thsit Ichoices between arbitral

fora rather than between courts and arbitral faranot operate as a fork-in-the-rddynd

%9 Respondent’s Reply, para. 45.

%0 Respondent’s Reply, para. 44.

®1 Hearing Transcript (21 May 2013), 37:5-8.

%2 Hearing Transcript (21 May 2013), 23:24 to 24:3.
%3 Hearing Transcript (22 May 2013), 160:8-12.
%4 Hearing Transcript (22 May 2013), 160:18-20.
% Hearing Transcript (22 May 2013), 202:11-12.
® Hearing Transcript (21 May 2013), 27:8-13.

%" Hearing Transcript (21 May 2013), 27:8-13.

%8 Hearing Transcript (21 May 2013), 30:6-11.

%9 Hearing Transcript (21 May 2013), 30:12-16.
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(3) the clauses cited by Claimant in support ofaitgument are significantly different from
Article VI(3)(a) of the US-Ecuador BI¥. Respondent contends that “the true purpose of
fork-in-the-road clauses is not to distinguish bew domestic and international remedies,
but [is] rather the avoidance of the multiplicity proceedings with respect to the same
investment dispute’* As “the fork in the road is designed to preverg tnvestor having
several bites at the cherfy,Claimant’s interpretation would “subvert the losiginding US
policy of avoiding multiple proceedings underlyinpe election of [the] remedies

provisions.”

53. Respondent argues that the addition of the phrasgel one of the following alternatives” to
Article VI(2) of the 1994 US Model BIT was intendéd clarify the already unambiguous
exclusivity and irrevocability of the choice of dige-resolution fora among those listed
therein’® It points out that the said provision operatea &srk-in-the-road even without this
phras€,’ as do corresponding provisions in seven other US Bat had incorporated Article
VI(2) of the 1992 US Model BIT verbatifi. Respondent stresses that “identical language
cannot be used to describe two different thingschvivould have to be the case were Article
VI(3)(a) [of the US-Ecuador BIT] to be read as operating as a fork-in-the-road in the face
of the [other US BIT provisions] that do operateadsrk-in-the-road.” It also contends that
not only was the addition of the phrase “under ohie following alternatives” unnecessary
to Article VI(2) but its absence from Article VI()f the US-Ecuador BIT should not create

any negative implicatioff

54. As to Claimant's argument that Respondent’s intggiion violates theffet utileprinciple,
Respondent notes that theffet utilerule of interpretation does not dictate that ev@ngle
word or phrase employed in a treaty must have aningahat is unique and different from
the meaning of every other word or phrase usebldrsame treaty’® It also notes that treaty

" Hearing Transcript (21 May 2013), 30:17-21.

" Hearing Transcript (21 May 2013), 34:23 to 35:5.

2 Hearing Transcript (21 May 2013), 32:15-17.

3 Respondent’s Reply, para. Sting Professor Vandevelde Opinion, paras. 56-57.
" Respondent’s Reply, para. 4%ing Professor Vandevelde's Opinion, paras. 58-59.
S Hearing Transcript (21 May 2013), 39:6-10.

® Hearing Transcript (21 May 2013), 39:11-18.

" Hearing Transcript (22 May 2013), 200:9-17.

8 Respondent’s Reply, paras. 4%ing Professor Vandevelde’s Opinion, para. 58; Heafiranscript (21 May
2013), 42:13-19.

"9 Hearing Transcript (21 May 2013), 43:24-25 to 42:1
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language can serve a “confirmatory or clarificatopyrpose®® as is the case for the said
phrase. Respondent argues thatetfet utileprinciple would in fact work against Claimant,
whose interpretation would diminish the effect givieo the word “or” in the relevant
provisions of the 1992 US Model BFf.

B. Claimant’s Position

55. Claimant argues that Article VI(3)(a) of the US-Bdor BIT enumerates available and

equivalent arbitral fora but does not operate faskain-the-road’

56. Claimant contends that the analysis for ascertgitiie ordinary meaning of Article VI(3)(a)
of the US-Ecuador BIT should not extend to the otheaties discussed by Respondent and
should be constrained to that BIT aldfeFor example, Claimant highlights that the 1992 US
Model BIT—upon which the US-Ecuador BIT was base-enly a model treaty and not an

actual one, and, further, reflects the intentiothef United States alofié.

57. Claimant attributes the fork-in-the-road effectfoticle VI(2) of the US-Ecuador BIT to the
phrase “under one of the following alternativey.”lt points out that this phrase was not
present in the 1992 US Model BIT and was speclficaiserted in Article VI(2) but not
Article VI(3)(a) of the US-Ecuador BIf® This phrase not only signifies the mutual
exclusivity of the choices listed in the provisibat also requires the selection of a single
option among thef!. That Article VI(3)(a) contains neither this pheasor language
analogous to ¥ proves that the Parties did not intend Article3)(4) to operate as a fork-in-
the-road”’

8 Hearing Transcript (21 May 2013), 44:14-15.

81 Hearing Transcript (21 May 2013), 44:24-25 to 45:1

8 Claimant’s Response, paras. 48-49; Hearing Trimg@1 May 2013), 107:17-20.
8 Hearing Transcript (21 May 2013), 104:5-10.

8 Hearing Transcript (22 May 2013), 211:11-13.

8 Claimant’s Response, para. 43, 45; Hearing Trapts@1 May 2013), 104:15-19.
8 Hearing Transcript (21 May 2013), 104:20-22.

87 Claimant’s Response, para. 43, 45.

8 Claimant's Response, para. 48ferring to analogous language found in Ecuador’s other BHaaring
Transcript (21 May 2013), 108:9-11.

8 Claimant’s Rejoinder, para. 44tatingthat the Tribunal should first look at the wordmsen by the parties in
order to ascertain their intention with regardie BIT.
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58. Claimant alleges that Respondent should be preddrden “insert[ing] this language ‘under
one of the following alternatives’ into Article \@) where it's not there?® It summarises its

argument on this point as follows:

[tlhe absence of the phrase, ‘one of the followiltgraatives,’ gives Article VI(3) an inclusive
character, which means the choice is not excluaiw irrevocable but can result in a second
choice in some circumstances like we have here;ehana jurisdictional decision without a
decisich on the merits and where the State hasdwitin in the interim from the original
forum.

59. Further to this argument, Claimant highlights thia only textual limitation in Article
VI(3)(a)—which is that the investor can choose #dditional Facility of ICSID only if
ICSID itself is not available, as per Article VI(&)(ii)—is specifically included thereifs.

60. Claimant argues that the phrase “under one ofdth@ing alternatives” has a meaning of its
own and does not merely enhance the effect of flerArticle VI(2). It points out that
Professor Vandevelde, Respondent’s legal expert takes a contrary position, did not
negotiate the US-Ecuador Bff. Claimant also submits that the opinion of Prafess
Vandevelde disregards both his contemporaries’ vaarksupporting documentatidhand is
discredited by his characterisation of the onlyaghkr differentiating Articles VI(2) and
VI(3)(a) of the US-Ecuador BIT as “superfluods.’Claimant stresses that “treaties cannot be
interpreted and should not be interpreted if thera way to do so, to render the provisions
superfluous. They have to be given some mearith@his is especially the case because of
the specific insertion of this phrase in the 198 Model BIT?’

61. Claimant contends that the four choices listed irticke VI(3)(a) would have been
incorporated in the three choices found in Arti¢l€2) if the former was intended to operate

as a fork-in-the-roadf

0 Hearing Transcript (21 May 2013), 108:18 to 109di€cussing The Rompetrol Group N.V. v Romad&ID
Case No. ARB/06/3, Award (6 May 2013).

%1 Hearing Transcript (22 May 2013), 211:1-8.

%2 Hearing Transcript (21 May 2013), 107:23 to 108:3.
% Claimant’s Rejoinder, para. 68.

% Claimant’s Rejoinder, para. 67.

% Claimant’s Rejoinder, paras. 69-70.

% Hearing Transcript (21 May 2013), 105:19-21.

9" Hearing Transcript (21 May 2013), 105:22-24.

% Claimant’s Rejoinder, para. 7@ting Professor Ratner’s Opinion, para. 15.
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62. Claimant argues that the Letter of Submittal of ti& Ecuador BIT treats the general choice

of arbitration as “exclusive and irrevocable,” biees not expound on Atrticle VI(3)(#).

63. According to Claimant, the 2004 US Model BIT does shed light on the US-Ecuador BIT.
First, the US-Ecuador BIT must be interpreted asheftime it was executed, which was
more than a decade prior to 208%.Second, the placement of “or” after each arbfiaim
in Article VI(3)(a) of the US-Ecuador BIT estableshthe equivalence of the enumerated fora,
which is not the case for the single “or” locateffera the penultimate forum in the
corresponding Article 24(3) of the 2004 US ModeTB{* And third, Article 24(3) operates
as a fork-in-the-road because the 2004 US Model iBifoses arbitration as the sole means

to resolve investment disputes, which the US-Ecu#did does not®?

64. Claimant contends that the “or” in Article VI(3)(a)ynlike the phrase “under one of the
following alternatives” or similar languad®, cannot establish the mutual exclusivity of the

listed arbitral fora because:

the word “or” separating the choices of arbitralafan Article VI(3) should be interpreted as
prohibiting a foreign investor from instituting ntiple arbitrations in different fora
concurrently, but not as making an investor’s caadicevocable in the event its submission to
any one such arbitral forum is rejected on jurisdi@al grounds. Thus, as long as (i) an
investor’s submission to a particular arbitral foris exclusive in time and (ii) the merits of the
investment dispute have not been decided by amynfoan investor is permitted to re-file its
claims before any of the arbitral tribunals listedArticle VI(3)—particularly when, as here, the
original forum is no longer available due to theclesive conduct of one of the Parties in
withdrawing from that forum before the jurisdictairdefect could be cured?

65. At the hearing, Claimant agreed that “or’ couldread consistent with thedfet utileto mean

that the choice is exclusive insofar as it resualis decision on the merits®

% Claimant’s Rejoinder, para. 78ting Professor Ratner’s Opinion, para. 34.
190 claimant’'s Rejoinder, para. 74.

191 Claimant's Rejoinder, para. 75-76.

192 Claimant’s Rejoinder, para. 77.

193 Claimant’s Response, para. 48.

104 Claimant’s Response, para. 44 n. 38.

195 Hearing Transcript (22 May 2013), 175:18-21.
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66. Claimant rejects Respondent’'s argument that thie-ifothe-road effect of Article VI(2) of
the US-Ecuador BIT operates without regard to wéreghclaimant can achieve a decision on
the merits, explaining that the fact that “you dav. access to the domestic court system
suggests that you will get a decision on the métifs Claimant also stresses that the purpose

of the fork is to lead to a decision on the méfits.

67. Claimant argues that Article VI(3)(a) uses “or”its inclusive sense, in order to signify an
enumeration or equivalen&%gf This would not cause Article VI(3) to establisimultiple
agreements in writing” in violation of Article Iifdhe New York Conventiof® Article Il of
the New York Convention ascertains the existencéefarbitration agreemehf. Claimant
maintains that because Articles VI(2) and VI(3dgjhe US-Ecuador BIT are not agreements
to arbitrate but rather offers from the host Stateso sd''* only one arbitration agreement is

created each time an investor consents to arlitrainder Article VI(3)(a}?

68. Relying on the doctrine of inter-temporal law, unddiich treaty interpretation must use the
meaning of words at the time the treaties weretelddf® Claimant concludes that “the
dominant position at the time of the negotiatiod aigning of the BIT was that ‘or’ was to
be interpreted in its inclusive sense, unless speare had been taken by the drafter to make

it exclusive.***

1% Hearing Transcript (22 May 2013), 178:12-14.
197 Hearing Transcript (22 May 2013), 179:18-21.

198 Claimant’s Response, para. 4#ting Merriam-Webster Dictionary of the English Languageabridged 1585
(1993),CEX-169 and American Heritage Dictionary of the Englismbaage 1271CEX-170.

199 Claimant’s Rejoinder, para. 61.
10 Claimant’'s Rejoinder, para. 62.

11 Claimant’s Rejoinder, para. 63; R. Dolzer and €hrBuer, RINCIPLES OFINTERNATIONAL INVESTMENT LAW
(2008), p. 243CLA-234.

12 Claimant’'s Rejoinder, para. 64.
13 Claimant’s Rejoinder, para. 51.

14 Claimant’s Rejoinder, paras. 52-53, 55. The USafon BIT was negotiated and drafted between 1988 an
1993. Claimant's Rejoinder, para. 52. The leglotarship discussed by Claimant dates from 196599b.
Claimant’s Rejoinder, para. 55; Hearing Transg®it May 2013), 109:13-17.
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69. The inclusion of the phrase “under one of the feitg alternatives” in Article VI(2) of the
BIT illustrates this “special caré® This phrase was necessary to negate the preéefenc
the inclusive definition of “or''® and to create the fork-in-the-road effect in Aeiv/I(2).**’

Claimant reiterates that the word “[o]r'” alone as best ambiguous, and at the time that the

Treaty was drafted, the more common meaning wastthas inclusive.*'® Claimant states

that while both Articles VI(2) and VI(3) provide mtheds of dispute settlement and arbitral

fora, respectively, only Article VI(2) lists “irr@cable choices™® As for the phrase “under
one of the following alternatives,” Claimant statdmat “just as an investor ... is not
necessarily precluded from making a second chaidenthe limited circumstances ... so too
the reference to ‘one of the several arbitral aligves’ does not mean that the investor may

not ... choose another ‘one’ in the same limiteduwinstances'®°

70. Claimant submits that fork-in-the-road provisions encluded in BITs in order to “prevent an
investor from submitting the same claim to both detit courts of the host State and
international arbitration’** Such provisions do not force investors to makéravocable
selection between two international arbitral f%a.While States are of course free to draft
fork-in-the-road provisions between different amdditfora, this should be established with
clear textual evidenc® that is not present in this case.

115 Claimant's Rejoinder, para. 53.

118 Claimant’s Rejoinder, para. 54.

17 Claimant’'s Rejoinder, para. 54.

118 Hearing Transcript (21 May 2013), 109:23-25.

119 Claimant’'s Rejoinder, para. 56; Professor Ratn@piion, para. 16.
120 Hearing Transcript (21 May 2013), 176:5-10.

21 Claimant's Rejoinder, paras. 35-36iting R. Dolzer and C. SchreuerRIRCIPLES OF INTERNATIONAL
INVESTMENT LAW (2008), p. 216,CLA-234; C. McLachlan, L. Shore and M. WeinigemWTERNATIONAL
INVESTMENT ARBITRATION: SUBSTANTIVE PRINCIPLES (2007), pp. 55, 95CLA 235; and K. Vandevelde,
BILATERAL INVESTMENT TREATIES HISTORY, POLICY AND INTERPRETATION(2010), pp. 441-4Z;LA-236 and K.
Vandevelde Chapter 18: Arbitration Provisions in the BITs atite Energy Charter Treatyn T. Walde (Ed.),
The Energy Charter Treaty: An East-West Gatewaylrigestment and Trade (1996), p. 403,A-261; Prof.
Ratner’s Opinion, para. 27; Hearing Transcript {24y 2013), 106:9-15.

122 Claimant’'s Rejoinder, para. 39.
123 Claimant's Rejoinder, para. 40; Hearing Transdi2dt May 2013), 106:18 to 107:1.
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Context of Article VI(3)

A. Respondent’s Position

71. Respondent states that Article VI(3)(b) authoriges investor to initiate arbitration in

accordance with its single choice of arbitratioogadure'?*

72. Respondent highlights the phrase “the choice” iticks VI(4), which it states “connotes
singularity and finality,**® and contends that “[bJoth Article VI(3)(b) and (@) the US-
Ecuador BIT] contemplate one choice, the creatibroree consensual bond between the

claimant investor and the host Stat&.”

73. Respondent argues that the US Letter of SubmittidleoUS-Ecuador BIT—which states that
“paragraphs 2 and 3 [of Article VI] set forth thevestor's range of choices of dispute
settlement [and states that the] investor may naakexclusive and irrevocable choice to: (1)
employ one of the several arbitration procedurébnga in the Treaty...**’— describes the
choice of an arbitral forum as “exclusive and ioeable.**® It also cites other US BITs that
had incorporated Article VI(3)(a) of the 1992 US déb BIT and whose accompanying
Letters of Submittal state the same thifig.Respondent further highlights the statement in
the Letter of Submittal that the phrase “under ofi¢he following alternatives” in Article
VI(2) does not alter the operation of the said [®iown, which it contends Claimant has

overlooked-*

124 Respondent’s Reply, para. 74.

125 Hearing Transcript (21 May 2013), 37:22 to 38:4.

126 Respondent’s Reply, para. Zting Professor Vandevelde’s Opinion.
127 Respondent’s Reply, paras. 51-52.

128 Objections to Jurisdiction, para. 69; RespondeRegly, para. 78; Hearing Transcript (21 May 2028),11-
18.

129 Hearing Transcript (21 May 2013), 26:10-17.
130 Respondent’s Reply, para. 80; Hearing Trans¢ZiptMay 2013), 41:20-22.
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B. Claimant’s Position

74. Claimant reiterates that the term “context” is tiedi to the Treaty itself and the provisions
surrounding Article VE3! It then argues that both the Message of Subnaittdlthe Letter of
Submittal of the US-Ecuador BIT “are unilateral eegsions of the United States’ position.
They tell us nothing about Ecuador’s position, dahdre is no suggestion that Ecuador

accepted them as instruments in any formal wéy.”

75. In response to a question at the hearing, Clairdanified that there is no contradiction in
relying on the Message of Submittal and the LetteiSubmittal accompanying the US-
Ecuador BIT for the “object and purpose” of Artic(3)(a). But Claimant submits that

these documents do not meet the Vienna Convenéfnition of “context”**

76. Claimant contends that the Letter of Submittal kné US-Ecuador BIf* establishes the
exclusivity and irrevocability of the choices presal in Article VI(2) but does not do so for
Article VI(3)(a)*®> Not only does the Letter of Submittal classif thptions presented in
Article VI(2) as “exclusive and irrevocabl€® but it also clarifies that Article VI(2) “adds to
the prototype BIT language a phrase reiterating tie investor may choose among three

alternatives.**” As to Article VI(3)(a), however, the Letter of ISittal is silent.

77. Claimant clarifies that Article VI(4), which reitaies the State Parties’ consent to arbitration,
mentions Article VI(3)(a) but does not expound boriotherwise limit the investor's choice

of an arbitral forunt?®

131 Hearing Transcript (21 May 2013), 110:6-9.
132 Hearing Transcript (21 May 2013), 110:13-16.
133 Hearing Transcript (22 May 2013), 181:1-12.
13 BIT Letter of SubmittalREX-15.

135 Claimant’s Rejoinder, para. 82. Claimant alsmfmbut that an analysis of the context of Arti¢l3)(a) of

the US-Ecuador BIT, under Article 31(2) of the Man Convention, should have been restricted to the
neighbouring provisions of Articles VI(2) and VI(3and that both Parties therefore exceeded thipesco
erroneously. Claimant's Rejoinder, para. @fing Professor Ratner’s Opinion, para. 33.

138 Claimant’s Response, para. 52.
137 Claimant’s Response, para. 68ing BIT Letter of Submittal REX-15.

138 Claimant's Rejoinder, para. 86iting Professor Ratner’'s Opinion, para. 32.
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Object and purpose of the BIT

A. Respondent’s Position

78. According to Respondent, the BIT does not guaraateess to international arbitratidh
and has objectives beyond the protection of investii® Specifically, Article VI of the US-
Ecuador BIT has for its purpose the avoidance dfipie proceedings?! Respondent notes
that its interpretation of Article VI(3)(a) of tH&IT serves the purpose of allowing Claimant
recourse to international arbitration because ibvigles Claimant access to effective
arbitration for as long as it meets certain condgi*?

79. Respondent stresses the importance of abiding yatiual agreement of the Parfits,
especially because the fact that Respondent hamvedl itself to be compelled to
international arbitration is a significant concessbf its sovereignty’* Respondent notes
that the consent of a State to arbitration cam&oprla:sumeﬂj‘,‘5 which it contends Claimant
has doné?®

80. Respondent argues that “dispute-settlement claosess be interpreted neither restrictively
nor expansively*’ It contends that theffet utileprinciple does not require that “maximum
effect” be given to a te¥ and therefore does not mandate the assignment ekmansive

interpretation to such a clau¥8. Further, Respondent argues that “the principleffeft utile

13% Respondent’s Reply, para. &fting Claimant’'s Response, para. 59; Hearing Trans(2iptMay 2013), 46:8-
12.

140 Respondent’s Reply, para. 8diting Saluka Investments BV (The Netherlands) he Tzech Republic,
UNCITRAL, Partial Award (17 Mar. 2006), para. 30BLA-162 (expounding on the Netherlands-Czech
Republic BIT, the preamble of which is allegediymgar to that of US-Ecuador).

141 Hearing Transcript (21 May 2013), 46:4-6.
42 Hearing Transcript (21 May 2013), 46:20 to 47:5.

143 Respondent’s Reply, para. 84 (emphasis in theinadly citing American Airlines v. The Slovak Republic,
UNCITRAL, Final Award (9 Oct. 2009), para. 10RLA-159 and Daimler Financial Services AG v. Argentine
Republic,ICSID Case No. ARB/05/1, Award (22 Aug. 2012), pat64,RLA-145 (internal citations omitted)
(stating that “It is for States to decide how besprotect and promote investment. The texts oftitbaties they
conclude are the definitive guide as to how theyetzhosen to do so.”).

144 Hearing Transcript (21 May 2013), 13:21 to 14:8.

145 Respondent’s Reply, para. afiting Article 31(3)(c) of the Vienna Convention and pa®a. citing ICS v.
Argenting para. 280RLA-2.

146 Respondent’s Reply, para. 94.

147 Hearing Transcript (21 May 2013), 47:11-13.
148 Hearing Transcript (21 May 2013), 48:13-14.
149 Hearing Transcript (21 May 2013), 48:7-9.
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is not useful for the Tribunal in making a choicetvbeen [the Parties’] interpretations”

because both of these interpretations do affordpliyia choice of arbitral foruft?

81. Respondent contends that Claimant has interpretede\V| of the US-Ecuador BIT to give
itself “another bite at the cherry contrary to tieems of the provision;” this, it says, is
manifestly absurd and unreasonabfe. It maintains that Claimant exercised its right to
submit the Parties’ dispute to international astitm in the ICSID Arbitratiori>? but its non-

compliance with the negotiation requirement lethevdismissal of its claims?

82. Respondent submits that the present unavailalwfitfCSID arbitration stems not from its
denunciation of the ICSID Convention but from Claimis consent to ICSID when

Respondent’s denunciation was obviously forthcomifg

83. Respondent states that the dismissal of Claimatéisn for lack of jurisdiction will not
prevent it from being heard on the merits. Othgiliapble bodies of law or remedial venues,

such as diplomatic protection, do remain availabl€laimant:>

B. Claimant’s Position

84. Claimant states that one of the objects of the W&aHor BIT is to protect investments and
grant investors access to arbitratidh. The Preamble of the BIT obliges Respondent to
provide “fair and equitable treatment of [Murphyigjyestment” and to “maintain a stable
framework for investment:®’ Similarly, the Letter of Submittal of the US-Ecloa BIT

%0 Hearing Transcript (21 May 2013), 49:6-14.
51 Respondent’s Reply, para. 89.
152 Respondent’s Reply, para. 88.
153 Respondent’s Reply, para. 88.

154 Respondent’s Reply, para. 8&ferring to Ecuador’'s Notification to ICSID No. 4-3-74/07 (4 ©e2007),
CEX-111.

155 Respondent’s Reply, para. 28ting C. Schreueet al, THE ICSID CONVENTION: A COMMENTARY (2009), p.
424,RLA-197.

156 Claimant’s Response, paras. 57-6#ing BIT Letter of TransmittalREX-15 (where the Message from the
President of the United States stated that “urliierfreaty, the Parties also agree to internatitavalstandards
for ... the investors’ freedom to choose to resolgpuates with the host government through intermatio
arbitration” and that “the Treaty's approach topdite settlement will serve as model [sic] for négan with
other Andean Pact countries”).

157 Claimant's Rejoinder, para. 8&ferringto US-Ecuador BIT Preamble, paraGEX-1.
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states that the latter authorises investors to ds/miomestic courts and resort to binding

international arbitratioh®

85. Claimant notes that Article 32(b) of the Vienna €emtion prohibits a treaty interpretation
that would lead to a “manifestly absurd or unreasdei’ result:>®

86. Claimant contends that Respondent’s interpretaifofirticle VI(3)(a) violates Article 32(b)
of the Vienna Conventidf’ because, under the unique circumstances of tkis, dgawould
prevent any tribunal from reaching the merits ddi@lant’s claimt® While Respondent has
identified an ICSID arbitration as Claimant’s omption, Respondent’s denunciation of the
ICSID Convention has made it impossible for Claitrtarresubmit its claim to this foruffi?

Respondent’s interpretation therefore extinguigblesmant’s right to arbitratiot

87. Claimant’s position, in other words, is that “tddrpret a treaty so as to permit a new choice
to consent is particularly warranted in a situatidmere the legal posture of the Respondent
has changed significantly due to its withdrawalnirthe ICSID Convention'®* Claimant
stresses that “it would be manifestly absurd angasonable to deny Murphy an alternative
[to international arbitration] in light of Ecuaderivithdrawal from ICSID.*°

88. Claimant argues that Respondent’s interpretatico &iolates the principle oéffet utile
because it renders Article VI meaningfé8snd does not facilitate the access of investors to

the listed dispute resolution procedut¥s. Claimant contends that the “absolute right to

158 Claimant’s Rejoinder, para. 8%iting Respondent’s Reply, para. 84 and Claimant's Respqueras. 56-58.
Hearing Transcript (21 May 2013), 112:1-7.

%9 Claimant's Response, para. @fting Vienna Convention, Art. 32(b) and para. 6iting BG Group plc v.
Argentina, UNCITRAL, Final Award, December 24, 2007, para.71€LA-25. Claimant refers tdBG v.
Argenting where the tribunal relied on this provision tak& an exhaustion-of-local-remedies clause from th
BIT because Argentina conditioned the access @stors to domestic courts on the renunciation @if tlight to
international arbitrationd., at para. 61.

180 Claimant’s Response, para. 62.

181 Claimant's Response, para. 60; Claimant’s Rejainptera. 96.

162 Claimant’s Response, para. 60; Hearing Trans@ipMay 2013), 113:17-22.
183 Claimant's Rejoinder, para. 91.

184 Hearing Transcript (21 May 2013), 113:12-17.

185 Hearing Transcript (22 May 2013), 212:12-14.

166 Claimant’s Rejoinder, para. 96.

187 Claimant’s Rejoinder, para. 93-9ting Professor Ratner’s Opinion, para. 9 dsian Agricultural Products
LTD (AAPL) v. Republic of Sri LankeCSID Case No. ARB/87/3, Final Award, June 27, 19%fra. 40CLA-61
[other citations omitted]Wintershall Aktiengesellschaft v. Argentine ReydICSID Case No. ARB/04/14,
Award, December 8, 2008,, para. 84, quoting theusu@®7, 1952 judgment i€ase concerning Rights of
Nationals of the United States of America in Momd€J Reports, 1952 , p. 19BLA-158, andUnited Parcel
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binding arbitration of investment disputes, whichplies the dispute ought to be settled,
resolved in some way” is made relevant becaus@eéffet utileprinciple!®® Apart from
requiring the Tribunal to give effect to the phrdsader one of the following alternatives”
that is present in Article VI(2) but not Article §8)(a), theeffet utileprinciple also “requires
the Tribunal, under the circumstances of this edsere Ecuador has withdrawn from ICSID,
to interpret the dispute-resolution clause to dii@rphy an opportunity to have its dispute

adjudicated on the merits rather than to forectbiseopportunity.**°

89. Given that the right to submit disputes to inteioradl arbitration is such a central feature of
the BIT, Claimant argues that “to interpret accesinternational arbitration in the narrow
manner that Ecuador advocates by which no arbitegision on the investment dispute
would ever be reached would chill foreign investinether than promote it, and would be

inconsistent with the BIT’s object and purpos&.”

90. Claimant stresses that Articles VI(2) and VI(3)(e) the US-Ecuador BIT contain
Respondent’s consent to UNCITRAL arbitratidh.Respondent’s position in the ICSID
Arbitration was “that there was no consent on [jtait [...] to ICSID arbitration for Murphy
International’s claims®? This clearly establishes that Claimant’s inibatiof the ICSID
Arbitration did not trigger Respondent’s consentiriternational arbitration, which means

that such consent occurred for the first time mphesent proceedings.

91. Claimant differentiates the case at hand from ith&@aimler v. Argentinawhich involved a
dispute resolution clause that positioned ICSIDitetion and UNCITRAL arbitration, as
mutually exclusive and irrevocable alternativesotiygh the use of “either...of
Notwithstanding this restrictive language, howewbe Daimler v. Argentinatribunal still

referred to the possibility of having a “future @rdtion proceeding®”>

Service of America Inc. v. Government of CanddaFTA, Award on the Merits, May 24, 2007, parf, 6LA-
266

188 Hearing Transcript (21 May 2013), 112:11-17.

189 Hearing Transcript (21 May 2013), 112:17-24.

170 Hearing Transcript (22 May 2013), 182:16-20.

1 Claimant's Response, para. 63; Claimant’s Rejoingkra. 100.

172 Claimant’s Rejoinder, para. 10€iting Ecuador’s ICSID Objections to Jurisdiction, p&a,RLA-11.
13 Claimant's Rejoinder, para. 100.

174 Claimant's Rejoinder, paras. 98-3$ting Daimler Financial Services AG v. Argentine RepyHi€SID Case
No. ARB/05/01, Award, August 22, 20120&imler Award”), paras. 172, 174-17BLA-145.

5 Claimant's Rejoinder, para. 96iting the Daimler Award, para. 284(4RLA-145.
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92. Claimant characterises diplomatic protection astéptially ineffective for the investot”
and a “frequent source of irritation for [develogirtountries], and dismisses it as an

alternative to arbitration**’

Resubmission jurisprudence
A. Claimant’s Position

93. Claimant contends that the “resubmission jurispngde conclusively establishes that a
claimant whose original claim was dismissed fokla€ jurisdiction is not precluded from

commencing a new claim once the original jurisdiasil flaw has been correctetd®

94. Claimant refers t&Vaste Management v. Mexjtld where the tribunal accepted a claim that
was re-filed by the claimant after its failure t@eh a jurisdictional requirement led to the

dismissal of its initial claimi®® It quotes the relevant part of the holding, d¥es:

In international litigation the withdrawal of a afmdoes not, unless otherwise agreed, amount to
a waiver of any underlying rights of the withdragiparty. Neither does a claim which fails for
want of jurisdiction prejudice underlying right$:tihe jurisdictional flaw can be corrected there
is in principle no objection to the claimant Steteommencing its actioff’

95. Claimant contends that this holding is instructifge this case, given the silence or

permissiveness of Article VI(3) of the US-Ecuaddf Bn the issue of resubmissidi.

176 Claimant’s Rejoinder, para. 10difing K. Vandevelde, BATERAL INVESTMENT TREATIES. HISTORY, POLICY
AND INTERPRETATION(2010), pp. 428-30CLA-236.

7 Claimant's Rejoinder, para. 10zjting R. Dolzer and C. Schreuer,RIRCIPLES OF INTERNATIONAL
INVESTMENT LAW (2008), p. 212CLA-234.

78 Claimant's Response, para. 65.

178 Claimant's Response, para. @fting Waste Management, Inc. v. United Mexican Stat€§ID Case No.
ARB (AF)/98/2, Arbitral Award, June 2, 2000 Waste Management Award”), CLA-219, and Waste
Management, Inc. v. United Mexican States, ICSIB&CHo0. ARB (AF)/00/3, Decision on Mexico's Preliraiy
Objections concerning the Previous Proceedings 26n 2002 (Waste Management Decision on Preliminary
Objections”),CLA-190.

180 Claimant's Response, para. @8ting Waste Management Award, CLA-219, and Waste Management I
Decision on Preliminary ObjectionSLA-190.

181 Claimant's Response, para. &fting Waste Management Decision on Preliminary Objections, para. 36,
CLA-190. Claimant also points out that the tribunalVifaste Management tklied on theBarcelona Traction
case for its conclusion. Claimant’'s Response, [@&8a.

182 Claimant’'s Rejoinder, para. 110.
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96. Claimant refers tdDaimler v. Argentinawhere the tribunal dismissed the claim filed by
Daimler based on its failure to meet a jurisdictiorequirement, but then clarified that the
claimant could “upon satisfaction of the Treaty'snditions precedent to arbitration

. assert any retrospective MFN claims it may haveamy future arbitration proceeding
»183

97. Claimant refers to the decision ifradex Hellas v. Albanjawhere the tribunal found that
Albania had consented to ICSID jurisdiction partigcause “to deny ICSID jurisdiction
would force the investor to initiate arbitrationdem the UNCITRAL rules ... and Albania
had not indicated whether it would contest juriidit of arbitration under the UNCITRAL

184 While Tradexdid not involve a BIT claim, Claimant asserts iervance to the

rules.
case at hartf® and argues that the Tribunal should allow Claimantesort to UNCITRAL

arbitration given the current unavailability of I[C8arbitration®®

98. Claimant refers td..E.S..—DIPENTA v. Algerjawhere the tribunal dismissed the claim
brought by thale factoconsortium of claimants—on the ground that thissootium was not
an authorised investor—but stated that the claismaatild file individual claims to meet the

jurisdictional requirementt’

99. Claimant also refers to thBede Award in which the tribunal found that it did noave
jurisdiction because the claimants had failedtigdte their claims for a prescribed period in
local courts before instituting arbitratio¥. The tribunal held that its decision was “without
prejudice to Claimants’ right to file its claims @nthe jurisdictional preconditions of [the

BIT] have been satisfied®

183 Claimant's Response, para. &&jng Daimler Financial Services AG v. ArgentinefRblic,ICSID Case No.
ARB/05/01, Award, August 22, 2012, para. 2B1 A-145.

184 Claimant’s Rejoinder, para. 11dting Tradex Hellas S.A. v. Republic of Albari@SID Case No. ARB/94/2,
Decision on Jurisdiction, December 24, 1996, requbih ICSID Review — Foreign Investment Law Jourpal.
162-96 (“TradexDecision”),CLA-255 and Professor Ratner’s Opinion, para. 60.

185 Claimant’s Rejoinder, para. 113.

186 Claimant's Rejoinder, para. 118tating that “if there is only one remaining forum avalllfUNCITRAL
arbitration) to the investor to have its disputguditated (because external circumstances haveereddCSID
arbitration unavailable notwithstanding the cunerdsgictional defect), the investor should be akolto use it.”

187 Claimant's Response, para. #ing Consorzio Groupement L.E.S..—DIPENTA v. Républjgérienne
démocratique et populairdCSID Case No. ARB/03/08. Award, January 10, 20Q5E.S.I.Award”), RLA-25.

188 Claimant’s e-mail dated 20 September 2@t g the DedeAward.
189 Claimant's e-mail dated 20 September 2@dthg the DedeAward, para. 275.
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100. As for cooling-off periods generally, which wasisdue in the ICSID Arbitration, Claimant
citesEthyl Corporation v. the Government of CanaBanald S. Lauder v. Czech Repupblic
Wena Hotelsand SGS v. Pakistato illustrate that the non-observation of cooloffiperiods
does not lead to the dismissal of claims, as theséods are procedural in natdr@.
Moreover, forcing claimants to re-file their claiméien these periods have expired in the

meantime would be uneconomicl.

101. Claimant states that Article 26 of the ICSID Coni@m does not prohibit a claimant whose
initial claim was dismissed for lack of jurisdiatidrom bringing a new claif?> As this
provision “aims at preventing a party to resortrtore than one forum simultaneously, or to
disrupt an existing choice of forum?® Article 26 prohibits the re-filing of a claim oniyhen

there has been a decision on the merits, whicbtithe case her&*

B. Respondent’s Position

102. Respondent contends that the cases Claimant atemid“establish that a claimant whose
original claim was dismissed for lack of jurisdartiunder one chosen forum may commence
a new arbitration before a different arbitral forasent the consent of the respondé&fit.”
At most, Respondent argues, they “stand for thepgsibion that an investor who has
consented to an arbitral procedure might be abkesobmit its claims for arbitration, in the
case of a curable jurisdictional defect, to the esamitral forum, provided, of course, that the

conditions for accessing that procedure are riét.”

190 Claimant’s Response, para. Eiting Ethyl Corporation v. the Government of CanalisAFTA UNCITRAL
Case, Award on Jurisdiction, June 24, 199yl Corp.Award”), paras. 77-84CLA-217; Ronald S. Lauder v.
the Czech RepublidJNCITRAL Arbitration, Final Award, Sept. 3, 2001 L@uder Award”), paras. 187-191,
RLA-7; Wena Hotels Ltd. v. EQypiCSID Case No. ARB/98/4, Decision on Jurisdictidone 29, 1999 Wena
Hotels Decision on Jurisdiction”), 41 I.L.M. 881 (2002)ana. 891,CLA-114; SGS Société Générale de
Surveillance S.A. v. Islamic Republic of Pakist@%ID Case No. ARB/01/13, Decision on Jurisdictidg. 6,
2003, para. 184RLA-168.

191 Claimant's Response, para. Zlting C. SchreuerTravelling the BIT Route: Of Waiting Periods, Umitae
Clauses and Forks in the RoddJ.WORLD INV'T & TRADE 231, 239 (2004)CLA-60.

192 Claimant's Response, para. 75.
193 Claimant’s Response, para. 76.

194 Claimant's Response, para. &ting C. Schreuer, E ICSID CONVENTION: A COMMENTARY (2d. Ed.,
Cambridge 2009), pp. 1105-06LA-191.

195 Respondent’s Reply, para. 101.
19 Hearing Transcript (21 May 2013), 49:23 to 50:3.
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103. Respondent states thataste Management Was based on language specific to the North
American Free Trade Agreeméﬂf. Moreover, the tribunal in that case stated thiaude
position under international law, which the Pattigsecific agreement supersed&s. And
lastly, Waste Management linvolved the re-filing of a claim in the origindbrum;*°

whereas Claimant seeks to re-file its claim inraifio different from its original choic&’

104. Respondent points out thBaimler v. Argentinadid not consider whether Daimler could
consent to UNCITRAL arbitration after having conwehto ICSID arbitratio’* and
highlights the significant factual difference beemd..E.S.|.—DIPENTA v. Algeriand the
present cas€’ It further stresses that the tribunals in these tases gave the respective
claimants leave to resubmit their claims upon ative of the jurisdictional flaws, which the
Murphy | tribunal did not d8*

105. Respondent distinguishdsadexfrom the facts of the case at hand, primarily loa basis
that the claimant iMradexwas not guaranteed an international forum eveah gbmplied
with all preconditions; by contrast, Claimant wasaganteed an international forum if it

complied with all requirement§?

197 Respondent's Reply, para. 97-@#ing Waste Management Decision on Preliminary Objection, para. 35,
CLA-190. Respondent also points out the curiosity of fargj a claimant investor for doubting effectiveness
international procedures when that claimant itkalf caused the ineffectiveness of such procedswel, as by
failing to adhere to the requirements of the BlTothrerwise violating a provision of it. RespondsrReply, para.
98.

9% Respondent’s Reply, para. 98ting Waste Management IDecision on Preliminary Objection, para. 36,
CLA-190.

19° Respondent’s Reply, para. 100.
200 Respondent’s Reply, para. 100.
201 Respondent’s Reply, para. 102.
202 Respondent’s Reply, para. 104.

203 Respondent’s Reply, para. 1@tjng Muprhy |, para. 157CEX-3; Hearing Transcript (21 May 2013), 50:10-
14.

204 Hearing Transcript (21 May 2013), 50:18 to 51:3.
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Respondent argues that even if the tribunal’s state inDede v. Romanithat its “decision
is without prejudice to Claimant’s right to filesitlaims once the jurisdictional preconditions
[...] have been satisfied” could be considered ardet@tion—which Respondent claims it
is not—this does not support Claimant’s positioat thmay chose differentforum from the

one it originally chosé®®

Respondent distinguishes this case from Weih.. Euro Telecom International N.V. v.
Bolivia, where the parties agreed for the ICSID claim ¢owsthdrawn and resubmitted to
UNCITRAL arbitration?®® and Nova Scotia Power Incorporated v. Venezueldere the
respondent stipulated that the case could be steshiit UNCITRAL arbitratiorf®’

Respondent contends thzthyl v. Canadalauder v. Czech Republi¢/ena Hotels v. Egypt
andSGS v. Pakistaauthorised resubmission to the same forum, buhdiadtonsider whether

the investor could consent to a forum other thai eniginally chosef?”

Respondent refers tcauder v. Czech Republihere the tribunal characterised the purpose
of Article VI(3) of the US-Czech Republic Treaty—ioh is similar to Article VI(3) of the
US-Ecuador Treafj>—as preventing a claimant from bringing an investiispute against

the same respondent “before different arbitralimdls.**

Respondent argues that Claimant's original selectdd ICSID arbitration reinforces
Respondent’s characterisation of Article VI(3)(a)he ICSID Convention prohibits a party
from unilaterally withdrawing its consent when bgihrties have given their consghtand
provides that the consent to ICSID arbitration khm deemed to exclude any other
remedy?*? Respondent also quotes Professor Schreuer’'s Cotame as follows: “once
consent to ICSID arbitration has been given, théigshave lost their right to seek relief in

another forum, nationand international, and are restricted to pursuing tleim through

205 Respondent’s e-mail dated 27 September 2013.

0% Respondent’s Reply, para. 1GSting L. Peterson, “Telecom Italia Subsidiary Agrees tithdtaw ICSID
Claim against Bolivia, but Case to Proceed undeeroAuspices,investment Arbitration ReportdB0 October
2009),RLA-220 with other citations omitted.

27 Respondent’s Reply, para. 105.

208 Respondent’s Reply, para. 103.

299 Objections to Jurisdiction, para. 71 n. 6ifing LauderAward.

210 Opjections to Jurisdiction, para. #ling LauderAward, para. 161.

11 Objections to Jurisdiction, para. #iing Article 25(1) of the ICSID Convention.

212 Opjections to Jurisdiction, para. #iing Article 26 of the ICSID Convention.
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ICSID.”#2 |t further refers td_anco v. Argentinawhere the tribunal stated that “once the
investor has expressed its consent in choosingDCG@bitration, the only means of dispute

settlement available is ICSID arbitratioft*

Validity of Claimant’s Consent to Murphy |

A. Claimant’s Position

111. Claimant makes the following alternative argument:

Murphy accepts in the alternative that per the Sribunal Award of the Murphy First
Award and Ecuador[‘s] position throughout the fiastd second ICSID proceedings, Murphy’'s
consent to ICSID arbitration was ineffective; ahdrefore, Murphy has stated and restates that
[it] first gave effective consent to internatiorabitration in its 2011 UNCITRAL Request for
Arbitration?*®

112. Claimant argues that the finding of the Murphyibhdnal confirms the invalidity of Murphy’s
consent to ICSID arbitration under the Bf. Claimant’s legal expert, Professor Ratner, thus
submits that “[tlhe denial of jurisdiction by onebiral venue allows the investor to make a
claim in another arbitral venue to whose jurisdistithe State has already consenfed.”
While it did resubmit its claim to ICSID arbitratiqonly to withdraw the said claim at a later
time), Claimant clarifies that it did not consenie® to ICSID arbitration, but merely used
the same consent that the Murphy | tribunal haadoio be invalid*® Claimant argues that
its first valid consent to international arbitrationder Article VI(3)(a) of the US-Ecuador
BIT was to this UNCITRAL arbitratiof:’

213 Objections to Jurisdiction, para. 7€ting Schreueret al., THE ICSID CONVENTION (2™ ed., 2010), p. 351
(para. 2)RLA-6 [emphasis added by Respondent].

214 Objections to Jurisdiction, para. 7dting Lanco International, Inc. v. Argentine RefiabICSID Case No.
ARB/97/6, Decision on the Jurisdiction of the ArbltTribunal (8 December 1998), para. RLA-9. See also
Objections to Jurisdiction, para. 7dting LG&E Energy Corp., LG&E Capital Corp. and &E International
Inc. v. Argentine RepublidCSID Case No. ARB/02/1, Decision on Objectionsltwmisdiction (30 April 2004),
para. 76 CLA-108.

215 Hearing Transcript (21 May 2013), 114:22 to 11&Bimant's e-mail dated 20 September 2013.
1% Hearing Transcript (21 May 2013), 115:4-10.

217 Hearing Transcript (21 May 2013), 120:11-14.

18 Hearing Transcript (21 May 2013), 115:16-19.

19 Hearing Transcript (21 May 2013), 115:20-24.
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113. Claimant further argues that the invalidation sfébnsent to ICSID arbitration is rooted in
the text of Article VI(3)(a) of the BIT itseff® in that the six-month negotiation period
stipulated in that provision is “not just a preciimth to Ecuador’s consent ... [but] is a
precondition to Murphy’s ability even to choose therfect [consent] to any of the arbitral

forums including ICSID.**

114. Turning first to Article VI(2) of the BIT, Claimaritientifies three conditions that an investor
must meet before submitting a dispute for resotit{@) that “an investment dispute” had
arisen®? (2) that the Parties had sought “resolution [ddirthinvestment dispute] through
consultation and negotiatioA?® and (3) that the Parties had failed to settler tHisipute?**
According to Claimant, Article VI(4) of the US-Ealar BIT provides that the consent of the
State to arbitrate is subject to the compliancthefinvestor with the conditions set in Article
VI(3).?®® And finally, Article VI(3) provides that the vality of Claimant’s consent is subject
to the condition “that Murphy had initiated the sitonths’ negotiation, and those six months

[had] elapsed from the date on which the disputeeaf*®

115. Claimant points to the finding of the Murphy | wial—whose Award iges judicata
between the Parti&€—that the dispute between the Parties had arise?@dfebruary 2008,
which is when Claimant communicated a treaty brechiResponderf?® According to
Article VI(3) of the BIT, Claimant could only conseto arbitration six months after this date
or on 1 September 206%. Claimant notes that “it is not disputed betwelea Parties that
Murphy only chose to consent in writing to ICSIDfdre September®] 2008.7%°

220 Hearing Transcript (21 May 2013), 115:11-15.
221 Hearing Transcript (22 May 2013), 185:19-23.
222 Hearing Transcript (22 May 2013), 191:15-16.
223 Hearing Transcript (22 May 2013), 191:20-22.
224 Hearing Transcript (22 May 2013), 191:23.

225 Hearing Transcript (22 May 2013), 192:23-25. @lant also relies obede v Romani&o argue that “an
investor’'s own consent [...] can only be effectudtedccordance with the State’s standing offer ofsemt in the
BIT”, Claimant’s e-mail dated 20 September 20di8ng the DedeAward, para. 190.

228 Hearing Transcript (22 May 2013), 193:11-14.
22T Hearing Transcript (22 May 2013), 193:15-16.
228 Hearing Transcript (22 May 2013), 193:16-20.
229 Hearing Transcript (22 May 2013), 195:1-3.
230 Hearing Transcript (22 May 2013), 195:3-5.
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B. Respondent’s Position

116. Respondent stresses that the Murphy | Award helg thrat Claimant’s failure to comply
with the negotiation requirement of Article VI(3f the BIT resulted in the tribunal not

having jurisdiction to decide Claimant’s claffi.

117. While the failure to comply with a negotiation régument leads (as in this case) to the
dismissal of a BIT claim® Respondent clarifies that “Murphy’s failure to isht its
obligation to negotiate, at least during six montihges not have as a consequence [that]
Murphy’s choice of ICSID arbitration was null[,] @void or non-existent?®® Respondent
stresses that the consent of the investor to atrarfwrum is separate from the fulfillment of
conditions precedent to the State’s consent tdratinin?** It argues that “the investor can
make its election of forum before the conditiongaedent is satisfied. The limitation is that

this election does not perfect the State’s con&gnt.

118. In this case, while Claimant’s non-compliance witlis requirement prevented it from
triggering the consent of Respondent to ICSID eatiin?*® Claimant consented to ICSID
arbitration and thereby made an irrevocable chaiterbitral forum?’ That Claimant
recognised the validity and irrevocability of itsnsent to ICSID arbitration can be discerned
from its withdrawal, without prejudice, of its sexbICSID claini®® and by its efforts to seek

the agreement of Ecuador on a different arbitrairfo’

231 Hearing Transcript (21 May 2013), 58:19 to 59:2aFing Transcript (22 May 2013), 152:23 to 153:7.
232 Hearing Transcript (22 May 2013), 206:6-12.

233 Hearing Transcript (21 May 2013), 68:16-21.

234 Hearing Transcript (21 May 2013), 61:19-22; Resfeni's e-mail dated 27 September 2013.

35 Hearing Transcript (22 May 2013), 161:12-15; Resfent's e-mail dated 27 September 2Gifing the Dede
Award. Respondent submits that (i) as the TurkeyaRnia BIT at issue iDede v Romanidoes not include any
fork-in-the-road provision, the exclusive and ireable nature of a choice of arbitral forum was atassue; (ii)
the Dede Award was not about conditions to a claimant’s emtgo arbitrate but rather about conditions to a
respondent State’s consent to arbitrate and a algiinvestor’s right to submit a dispute to arhitma; and (iii)

the DedeAward is not authority for the proposition thatiamestor’s choice to consent to one or the othasrfo
under Article VI(3)(a) of the BIT would be rendereusalid for failure to fulfill a condition precedé to the
submission of a claim to arbitration.

3% Hearing Transcript (21 May 2013), 66:6-9.

237 Hearing Transcript (22 May 2013), 161:20-25.
38 Hearing Transcript (21 May 2013), 68:19-21
239 Hearing Transcript (21 May 2013), 62:8-13.
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119. Respondent further argues that the internationalgenciple ofex injuria non oritur jus—
under which a party cannot create a legal entitténfer itself using its own wrongful
conduct*>—prevents Claimant from using its own non-complanio the negotiation
requirement in Article VI(3) to benefit itself did expense of Respondent, which is the party

protected by this condition precedétt.

120. Respondent’s position is that Claimant would hagerbunable, even in the absence of an
ICSID denunciation, to commence a second ICSIDtrativn on the basis of its original
consent to Murphy |, as its original consent waeative.”?*> Respondent refrained from
stating its position on whether Claimant could hesasented anew to ICSID arbitration had
Respondent not denounced the ICSID Convention,henbisis that this is not the issue
before the Tribunal*®

Respondent’s alleged breach of good faith, estoppahd preclusion principles
Background

A. Claimant’s Position

121. Claimant stresses that it believed it was factG#llgnd legally*®> compliant with Article VI
of the BIT when it commenced the ICSID Arbitrationt notes that thgurisprudence
constanteand scholarly commentary at that time was thatcpresent waiting periods were
not jurisdictionaf*® and highlights the admission of Respondent, made different case,

240 Hearing Transcript (22 May 2013), 161:25 to 162:3.
241 Hearing Transcript (22 May 2013), 162:8-19.

242 Hearing Transcript (22 May 2013), 167:14-17.

43 Hearing Transcript (22 May 2013), 168:2-6.

24 Claimant's Response, para. 79. Claimant streths¢sample time had passed between its filing efréguest
for ICSID Arbitration and the time that Ecuador ped Law 42 and received notice from Repsol, the
Consortium’s operator, for a violation of the Sphicuador BIT based on the same facts. It alsotpaint that it
had engaged in negotiations with Respondent befioteafter the passage of Law 42. Claimant’'s Resnquara.
79, citing Murphy’s Request for Arbitration, paras. 46-51.

245 Claimant’s Response, para. 79. Claimant statsathen it filed its request for ICSID Arbitratioin,did so on
the basis of unanimous ICSID decisions holding tlaiting periods were not jurisdictional requirertsebut
procedural matters. Claimant’'s Response, paraiff®g Murphy’s Request for Arbitration, para. 50.

246 Claimant's Rejoinder, para. 16.
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that its jurisdictional objection was unlikely tocseed®’ It further points out that non-
compliance with waiting periods have been excusaskt on the futility of negotiatior&,
which Respondent’s ultimatum to investors to eittemply with Law 42 or abandon their

investments guaranteed in this c&Se.

122. Claimant states that it resubmitted its claim t&IK when Respondent failed to indicate its
preferred arbitral forurft® It points out that international law imposes @nsences on a
State’s failure to object when faced with an uneoe@l proposal to resolve a dispéte.
Claimant moreover alleges that the combination e§g®ndent’s silence on this matter and
its denunciation of the ICSID Convention “have gedi relevance for understanding the good

faith of Ecuador’s conduct and the consequenceai sonduct 2

123. Claimant contends that, while Respondent objeaidtie¢ resubmission of Claimant’s ICSID
claim, Respondent also posited that Claimant wdigdallowed to pursue its claims in
another forum. Claimant explains that it was onlihsis of these representations—as well as
on its own desire to “avoid a long and costly jdicional procedure’—that it decided to
withdraw its resubmitted claim and commence UNCITRaxbitration instead>® In doing
so, Claimant contends that it accepted Respondpoggion that Claimant did not validly
consent to ICSID Arbitratiof?*

247 Claimant's Rejoinder, para. 1%jting Occidental Petroleum Corporation, Occidental Expiion and
Production Company v. The Republic of Ecuad@S$SID Case No. ARB/06/11, Decision on Jurisdictién
September 2008, QccidentalDecision on Jurisdiction”), para. 9CLA-267.

248 Claimant's Rejoinder, para. 2@jting Occidental Petroleum Corporation, Occidentkploration and
Production Company v. The Republic of Ecuad@$ID Case No. ARB/06/11, Decision on Jurisdictién
September 2008, QccidentalDecision on Jurisdiction”), para. 98LA-267.

24 Claimant’s Rejoinder, para. 21.

%0 Claimant's Response, para. &fting Murphy's Letter to Ecuador dated 30 December 2@BX-5; and
Murphy’s Letter to Ecuador dated 8 June 20QHEX-14.

51 Hearing Transcript (22 May 2013), 195:21 to 196:8.
52 Hearing Transcript (21 May 2013), 123:20 to 124:3
53 Claimant’s Response, para. 93; Hearing Trans@ipMay 2013), 117:8-11.

54 Claimant's Response, para. 93.
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B. Respondent’s Position

124. Respondent considers it “irrelevant that Claimaantisice has not played out well for it and
that it has been unable to secure a decision oméhnis of its claims under its chosen arbitral

mechanism due, as it happens, to its own reckiessgural attitude?”®

125. Respondent rejects Claimant’s contention thatlédfits ICSID Arbitration claim in good
faith. It points out that the Murphy | tribunalreectly relied on the characterisation of the
Enron v. Argentinatribunal of the negotiation period as jurisdicagnand dismisses
Claimant’s contention that the relevant passagthan case was dicfa® It notes that the
United States considers conditions attached to tratloin to be mandatory and
jurisdictional?®®’

126. Respondent rejects the contention of Claimantitietd negotiated with Respondent prior to
bringing its claim in the ICSID Arbitration, and ipts out that it was precisely the failure of
Claimant to negotiate with Respondent prior to ging its claim in the ICSID Arbitration
that the Murphy | tribunal considered a breach dfofe VI of the BIT?®

127. Clarifying that it represented to the Murphy I trital that it would negotiate with Claimant in
good faith but not that such negotiations wouldsbecessfuf>® Respondent contends that it
did negotiate with Claimant in good faftf.But, it says, Claimant treated the negotiatioa as
technicality to the re-filing of its ICSID claiff’ Respondent highlights the position of

Claimant that it would not settle for less than éineount claimed in Murphy?f?

%5 Respondent’s Reply, para. 4.

2% Respondent’s Reply, para.citing Murphy Exploration and Production Companyeimational v. Republic of
Ecuador ICSID Case No. ARB/08/4, Award on Jurisdictio® @ecember 2010), para. 153X-3.

57 Respondent’s Reply, para.@ting K. Vandevelde, U.9NTERNATIONAL INVESTMENT AGREEMENTS(2009), p.
600 (citing to the U.S. Submissionhope & Talbot v. CanadaRLA-196.

%8 Respondent’s Reply, paras. 10-11.
9 Respondent’s Reply, para. 11.

260 Respondent’s Reply, paras. 15-t#ing Ecuador’s Officio No. 2644 (30 June 201CEX-15 and Letter from
Murphy International to Ecuador (7 July 201CEX-16.

261 Respondent’s Reply, paras. 15-t#ing Ecuador’s Officio No. 2644 (30 June 201CEX-15 and Letter from
Murphy International to Ecuador (7 July 201CEX-16.

262 Respondent’s Reply, paras. 13-t4ing Gaibor Statement (18 January 2013), paras. 7-8.
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128. Stressing that it was under no obligation to confits agreement to a non-ICSID alternative
if the negotiations between it and Claimant fal®dRespondent notes that “it was silence
from Ecuador [that met] this wish of Murphy to go to obtain freedom to go to
UNCITRAL. And Murphy could not be misled by Ecuaosilence.?®* It further portrays
Claimant’s efforts to secure the agreement of Raedpiot to UNCITRAL arbitration as proof

that Claimant itself considered its consent to [T &tbitration to be valid and irrevocalife.

129. Respondent argues that its renunciation of theD3Sbnvention was a “lawful exercise of a
right afforded to Ecuador by international I&#%"and not an attempt to deprive Claimant of
its chosen forum®’ It states that Claimant could have availed oftaation under the ICSID

rules had it complied with the jurisdictional regment in filing its clainf®®

130. Respondent contends that Claimant chose to withdtsawefiled ICSID claim for its own
reasons and not because it relied on alleged rqtatons by Respondefit. If it had truly
relied on Respondent’s alleged representations, @aimant would not have withdrawn its

claim “without prejudice *"°

131. Respondent argues that the principle of good faitid the doctrines of estoppel and
preclusion cannot oblige Respondent to submit toCUMRAL arbitration without its

consent’*

Estoppel

A. Claimant’s Position

132. Claimant contends that judicial estoppel prevergsg@ndent from abandoning its previous
position that Claimant did not validly consent @SID arbitration and now arguing that the

validity of Claimant’s consent causes this Tributmahave no jurisdiction over the mattéf.

63 Respondent’s Reply, para. 17.

%64 Hearing Transcript (21 May 2013), 64:5-7.

255 Hearing Transcript (21 May 2013), 65:1-9.

266 Respondent’s Reply, para. 3%ing ICSID Convention, Art. 71.

%7 Respondent’s Reply, para. 19.

268 Respondent’s Reply, para. 19.

59 Respondent’s Reply, para. 2iting Notice of Arbitration, para. 49 and Statement di@, para. 44.
2’0 Respondent’s Reply, para. 20.

2’1 Respondent’s Reply, para. 135.

272 Claimant's Response, para. 105.
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In other words, the doctrine of estoppel holds Redent to its previous position, under
which consent to UNCITRAL arbitration is Claimanfisst valid consent under the BFf®
To hold otherwise would allow Respondent to seemrenfair advantage over Claimant, who

would then be denied the opportunity to have #inelheard on the merit§!

133. Claimant also argues that estoppel prevents Respbnitom withdrawing its previous
position that Claimant could resubmit its disputean arbitral forum other than ICSfD.
According to Claimant, while Respondent objectethi® resubmission of Claimant’'s ICSID
claim, it also argued that Claimant would be alldwe pursue its claims in another forum.
Claimant specifically points to Respondent’s 28 2011 letter to ICSID, which states: “If
no operative consent exists, Article 26 [of the IZ¥onvention] does not operate and the
foreign national is free to pursue other remedi€his is exactly the situation of a claimant
whose claim has been dismissed by an ICSID awartaék of jurisdiction.?’® The letter
further states that “in case the ICSID tribunal gagn an award in which it finds that the
dispute is not within the jurisdiction of the Centa party may take that dispute to another
forum for a decision on the merft€.

134. Claimant contends that this case meets the “maditional notion of estoppel involving
detrimental reliance®® It identifies its “detrimental reliance” as théthdrawal of its refiled
ICSID claim and the re-filing of its claim underttUNCITRAL Rules?”® Such reliance has
been prejudicial, in that Claimant has had to irlegel costs to defend against Respondent’s
jurisdictional objection$® Were this Tribunal to uphold Respondent’s objexjcClaimant

notes that its reliance would be more prejudididl $*

273 Claimant’s Response, para. 105.
274 Claimant's Rejoinder, paras. 147-148.
25 Claimant’'s Rejoinder, paras. 138-139.

2% Claimant’s Response, para. @lting Ecuador’s Letter to ICSID dated 28 July 2011, pf, 6EX-18; Hearing
Transcript (21 May 2013), 117:20 to 118:8.

2’7 Claimant's Response, para. 82ing Ecuador’s Letter to ICSID dated 28 July 2011, pFCEX-18.
2’8 Claimant's Response, para. 188ing Pan AmericarDecision on Jurisdiction, para. 19| A-20.
29 Claimant’s Response, para. 107.
280 Claimant’s Rejoinder, para. 140.

281 Claimant's Rejoinder, para. 140.



Partial Award on Jurisdiction
Page 41 of 58

135. Claimant contends that the principle of estoppglliep even if the representation involved
concerns “the conduct of the parties in construimgr respective rights and duties,” and is
therefore not of fact but of lad It stresses that legal representations, andusbtfactual

ones, can give Respondent an unfair advarffige.

B. Respondent’s Position

136. Respondent clarifies that it has always arguedttiefailure of Claimant to comply with the
six-month negotiation period in the BIT was inetfee in the sense that it could not perfect

the consent of Respondent to ICSID arbitrafn.

137. Respondent stresses that it did not induce Claitwantithdraw its refiled ICSID claim and
submit its dispute to UNCITRAL arbitratidf®> Referring specifically to its 28 July 2011
letter, Respondent states that “it was arguing¢hinat Murphy could not rely on its original
consent in order to resubmit claims to ICSID irmtigf the denunciation because Murphy’s
instrument of consent simply could not sustain ntbgn one proceeding under the ICSID
Convention.®® And even if there was a representation, Respdndtassifies this

representation as being one of law, which canngpsi a claim for estoppét’

282 Claimant’'s Rejoinder, para. 14diting Respondent’s Reply on Jurisdiction, para. 127.

283 Claimant's Rejoinder, paras. 149. In a case iingl Respondent and Chevron, the US Court of Appéal

the Fifth Circuit stressed that “judicial estoppelan equitable doctrine” that is not limited tmfdrary ‘factual

positions™ because “a change of legal position barjust as abusive of court processes and an iogpparty as
deliberate factual flip-flopping.” Claimant's Réjaler, paras. 142, 145-146ijting Republic of Ecuador v.
Connor, Nos. 12-20123, February 13, 2013, US App LEXISB0& 4, 12-13CLA-258. See alsaHearing

Transcript (21 May 2013), 125:8 to 126:10.

84 Hearing Transcript (21 May 2013), 70:12-16.
285 Respondent’s Reply, para. 127.
8¢ Hearing Transcript (21 May 2013), 72:1€fjng Letter to ICSID dated 28 July 2011, p.GEX-18.

87 Respondent’s Reply, para. 1Ztjng D.W. Bowett,Estoppel before International Tribunals and its aieln
to Acquiescence3 BRIT. Y.B. INT'L. L. 176 (1957), p. 189CLA-164.
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138. Respondent highlights the absence of detrimentiahee on the part of Claimafff which it
characterises as “indispensable for the existefice situation of estoppef® It reiterates
that Claimant withdrew its second ICSID claim “watlt prejudice” in its own self-interest
and to avoid a lengthy jurisdictional challerfgk.

139. Even if Claimant did rely on Respondent’s positcring Murphy I, Respondent contends
that Claimant suffered no prejudice as a resStltHad Claimant not withdrawn its second
request for ICSID arbitration and instead proceed#t that case, it still would have faced
jurisdictional objections from Respondéfft. Because there is no substantial difference
between Claimant’s position in the scenarios preseabove, Respondent contends that no
detriment followed from Claimant’s alleged reliarfce

Preclusion

A. Claimant’s Position

140. Claimant asserts that preclusion is broader th&oppsl because detrimental reliance is not

an element of the formé¥ Instead “a party is precluded from taking an nsistent

position by virtue of the principle of good faitloae.”*®

288 Respondent’s Reply, para. 128; Hearing Trans¢2iptMay 2013), 74:19-21.
89 Hearing Transcript (21 May 2013), 74:11-12.

2% Respondent’s Reply, para. 128jng Letter from Murphy International to Ecuador (18 At 2011) CEX-
19; Hearing Transcript (21 May 2013), 74:24-25 to173:

291 Respondent’s Reply, para. 129; Hearing Trans¢2iptMay 2013), 75:6-10.
292 Respondent’s Reply, para. 129; 129 n. 165; HedFragscript (21 May 2013), 75:11-17.

293 Respondent’s Reply, para. 12%ing Case Concerning the Barcelona Traction, ltighd Power Company,
Limited (New Application: 1962) (Belgium v. Spain), JudgrhéPreliminary Objections), 24 July 1964, ICJ Rep.
1964, p. 24RLA-223.

29 Claimant's Response, para. 97-@%ing Argentine-Chile Frontier Case (Argentina @hile), Award, 9
December 1996, 16 R.[.LA.A. 109, 164 (1963)A-118 for the definition of the doctrine of preclusidd; Cheng,
GENERAL PRINCIPLES OFLAW AS APPLIED BY INTERNATIONAL COURTS AND TRIBUNALS 142 et seq.(1987)
(internal citations omitted)CLA-121; Claimant's Response, para. 1€ifing the Concurring Opinion of Richard
M. Mosk with respect to Interlocutory Awar@jl Field of Texas, Inc. v. The Government of glarhic Republic
of Iran, National Iranian Oil Company, Oil Servi€@mpany of IranNo. ITL 10-43-FT, 1982 WL 229382, at 23-
24, CLA-122. Claimant's Response, para. 1@iting Legal Status of Eastern Greenland (Den. V. Nor.)
Judgment, 5 April 1933, P.C.I1.J., Ser. A/B, No. 58,68-69,CLA-123; Hearing Transcript (21 May 2013),
126:24-25.

2% Claimant’s Response, para. 102.
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141. Claimant argues that Respondent first violateddibetrine of preclusion when it represented
that it would in good faith negotiate with Claimamt order to fulfill the six-month
negotiation period of Article VI(3)(a) of the Bi¥ but then allegedly attempted to
disassociate the negotiations from the BIT requénemn withdrew from the ICSID
Convention, and then objected to Claimant’s ressbion of its ICSID claini®’

142. Claimant contends that Respondent again ran afbtiheo doctrine of preclusion when it
represented that Claimant could have a non-ICShiirat forum resolve its dispute and then

raised jurisdictional objections to prevent prelgiskis from happening®®

143. Claimant points out that Respondent has benefifitech its change in position, in that:
“Ecuador is better off facing the possible enforeemof a New York Convention award
rendered by an UNCITRAL Tribunal, rather than tb&n ICSID award, which cannot be

challenged in domestic courts and for which no aaéar is required for enforcemenrit®

B. Respondent’s Position

144. Respondent rejects Claimant’s definition of preidnswhich it states contains two criteria: a

0

“clear and unequivocal representation” and “detritak reliance.*® It is Respondent’s

position that there is no substantive differendevben preclusion and estoppi.

145. Respondent further argues that the doctrine oflysEm cannot apply if the party making the

representation derives no benefit froni’ft. This was allegedly the case here, as Claimant

w303

withdrew its request for arbitration “without prdjae. Respondent further dismisses

Claimant’'s argument on Respondent being advantagéddving potentially an Award under

2% Claimant’s Response, para. 103.
297 Claimant’s Response, para. 103.
2% Claimant’s Response, para. 103.
299 Claimant’'s Rejoinder, para. 150.

%0 Respondent’s Reply, paras. 18ing T. Cottier & J.P. MiillerEstoppel in MAX PLANCK ENCYCLOPEDIA OF
PUBLIC INTERNATIONAL LAW (2012),RLA-224; 134 citing Chevron Corporation (USA) and Texaco Petroleum
Company (USA) v. The Republic of EcuadéXCITRAL, PCA Case No. 34877, Partial Award oe terits (30
March 2010), paras. 351-332|. A-226; Hearing Transcript (21 May 2013), 75:24 to 76:2.

%91 Hearing Transcript (21 May 2013), 164::3-4.

%92 Respondent’s Reply, para. 13#jng D.W. Bowett,Estoppel before International Tribunals and its aieln
to Acquiescence33 BRIT. Y.B. INT'L. L. 176 (1957), pp. 183-184. Hearing Transcript k2dy 2013), 78:11-15.

303 Respondent’s Reply, para. 134; Hearing Trans¢2iptMay 2013), 78:20-22.
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the New York Convention regime rather than the I@Sbnvention as “entirely hypothetical

at most and in fact not even sustained by actuattioe.***

Claimant’s alleged contradictory position under thelCSID Arbitration

A. Respondent’s Position

146. Respondent argues that the principles of estopmeclusion, and good faith prevent
Claimant from reversing its position that it hadidly consented to ICSID Arbitratiof?® It
reiterates that Claimant took this position in Muyd and based its refiled ICSID claim on
it.3°® It further states that Claimant defended thistimswhen it withdrew its refiled ICSID
claim “without prejudice,*” and has maintained it throughout this UNCITRAL i&etion
including up to the Rejoindéf®

147. Respondent characterises Claimant’s withdrawatsosécond request for ICSID arbitration
as “a tactical, entirely voluntary decision” to @&vtengthy jurisdictional proceedind® This
withdrawal was not because Claimant conceded teltgd on Respondent’s jurisdictional
objections®™®  First, Claimant did not explicitly refer to iteliance on Respondent’s
representations, although it could ha¥e. And second, Claimant reserved the option of

ICSID arbitration by withdrawing its claim “withogtrejudice.*?

394 Hearing Transcript (21 May 2013), 78:22 to 79:1.
395 Respondent’s Reply, para. 112.

308 Respondent’s Reply, para. 1Xt&ing Notice of Arbitration, para. 79; Hearing Transtripl May 2013), 54:4
to 55:12.

%07 Respondent’s Reply, para. 1biting Letter from Murphy International to Ecuador (18gst 2011), pp. 2-4,
CEX-19. Hearing Transcript (21 May 2013), 55:13-17.

398 Hearing Transcript (21 May 2013), 55:18 to 56:4

%99 Respondent’s Reply, para. 115-1&8ing Letter from Murphy International to Ecuador (18gust 2011), p.
4, CEX-19.

310 Respondent’s Reply, para. 118ting Letter from Murphy International to Ecuador (18¢ust 2011), p. 4,
CEX-19.

311 Respondent’s Reply, para. 117.
%12 Respondent’s Reply, para. 117.
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148. Respondent stresses that Claimant maintained g#igo on the validity of its consent to

ICSID arbitration during its initiation of the pesst proceeding$® and up to the filing of its

Statement of Claim* It further points out that Claimant still maimaithis positio?® and

only accepts Respondent’s position “for the purpasehis pleading'®

149. Respondent accuses Claimant of hedging its riskiew of its withdrawal of its second

request for ICSID arbitration “without prejudic&.”

150. Respondent dismisses the inference allegedly diaw@laimant (that it can pursue its claim

before a different arbitral forum) from Respondsrntbmment on Article 26 of the ICSID

Convention (that the issuance of an ICSID jurisdiwl award leads to the expiration of the
Parties’ consent to ICSID arbitratioff. Respondent’s comment allegedly covers only the
legal effect of Article 26 of the ICSID Convention Claimant’s refiled ICSID clairt® and
does not indicate Claimant's rights under the BfT. Respondent further argues that
Claimant’s description of this argument in its 18giist 2011 letter confirms that Claimant
had this understanding of the isstk.

151. Respondent states that the Murphy | tribunal ditl axddress the validity of Claimant's

consent and was merely concerned with Claimantmpti@ance with a jurisdictional

requirement? It clarifies that in “[that] arbitration beforén¢ ICSID Tribunal, there was

never any claim made that the consent of MurphyQ8ID arbitration was invalid®*?

Respondent further states that if consent was smeisn Murphy I, then the consent

concerned was that of Respondent itself. Spetificde issue was whether the six-month

negotiation period was a condition of Respondetissent to international arbitration, and

313 Respondent’s Reply, para.
314 Respondent’s Reply, para.
%15 Respondent’s Reply, para.
318 Respondent’s Reply, para.
317 Respondent’s Reply, para.
%18 Respondent’s Reply, para.
%19 Respondent’s Reply, para.

320 Respondent’s Reply, para.

1t8jng Notice of Arbitration, para. 49.

1t@jng Statement of Claim, para. 44.

12ftjing Claimant’'s Response, para. 91.

12@jng Claimant’s Response, paras. 3, 8, 35, 77, and 93.
121.

122.

122; Hearing Trans(2iptMay 2013), 72:24 to 75:3

122; Hearing Trans¢2iptMay 2013), 73:3-5.

%21 Hearing Transcript (21 May 2013), 73:5-13.

%22 Respondent’s Reply, para.

123.

323 Hearing Transcript (21 May 2013), 56:16-20.
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Respondent did succeed in this defense becaudéutpdy | tribunal held that the six-month
negotiation period was an essential requiremenh®fBIT and dismissed Claimant’'s claim

for failure to meet if?*

152. Respondent further contends that Respondent abaddtsposition on the validity of the

consent of Claimant after that proceedifiy.

B. Claimant’s Position

153. Claimant stresses that the ruling of the Murphyiduinal was not supported by either the

jurisprudence constantef that time or investment arbitration schol&fs.

154. Claimant explains that it chose not to seek an lament of the Murphy | award and to submit
its claim to arbitration under the UNCITRAL rulesstead because it accepted Respondent’s
position that ICSID was no longer available to @®lant®**’ Claimant argues that “an
investor's compliance with the state of the lawaagued successfully by its opponent may
not be held against i£*® Because Claimant has abided by Respondent’sretation of the

Murphy | award; Respondent cannot now hold Clairsgmievious position against¥®

155. Claimant points out that Respondent could havedlilihot seek an annulment of the Murphy
I award either. It is Respondent, therefore, thabntradicting the position it took in relation

to Murphy 13%°

156. Claimant stresses that it chose to withdraw it®séaequest for ICSID arbitration because
of Respondent’s representation that Claimant ceuldmit its claim to another forum and
Claimant’'s belief that incurring the costs of aigdictional proceeding in view of this

representation would be unnecessarily detrimeathbth Partied®

324 Hearing Transcript (21 May 2013), 57:6-13.
325 Respondent’s Reply, para. 123.

326 Claimant’'s Rejoinder, paras. 120-124.

%27 Claimant's Rejoinder, para. 126.

328 Claimant's Rejoinder, para. 13tjting Siemens A.G. v. ArgentindCSID Case No. ARB/02/8, Award,
February 6, 2007, para. 20B{emeng\ward”), CLA-12.

329 Claimant’'s Rejoinder, para. 128; Hearing Transd2g May 2013), 196:10-22.
%30 Claimant’'s Rejoinder, para. 127.

%1 Claimant's Rejoinder, para. 129.
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157. Claimant explains that it withdrew its refiled IT5tlaim “without prejudice” to ensure that
it would be able to resubmit its claim to arbitoati which it did®*? It further clarifies that “in
U.S. jurisprudence ... the question of withdrawalaoflaim with or without prejudice has

nothing to do with the forum that the claim is bghtin but with the claim itself**?

158. Claimant states that Professor Ratner, Claimardall expert, supports Respondent’s
position in Murphy E3** Professor Ratner posits that an investor carbresits claim to a
new arbitral forum following an award dismissingrigdiction, provided that the

jurisdictional requirements in the BIT are complieith.>*°
V. TRIBUNAL'S ANALYSIS

Introduction

159. Article VI(2) of the US-Ecuador BIT provides that:

In the event of an investment dispute, the patiteshe dispute should initially seek a
resolution through consultation and negotiatiornthd dispute cannot be settled amicably,
the national or company concerned may choose tmisube dispute, under one of the
following alternatives, for resolution:

(a) tothe courts or administrative tribunalsha Party that is a party to the dispute; or

(b) in accordance with any applicable, previouslyeed dispute settlement procedures;
or

(c) in accordance with the terms of paragraph 3.

160. For this provision to apply there must exist arvéistment dispute” that “cannot be settled
amicably.” In such circumstances, the investor miagose to submit the dispute under one

of the three alternatives listed.

161. It is uncontested that this provision containsassic fork-in-the-road provision and that the

three alternatives are mutually exclusive.

162. In the present case, Murphy chose to submit thputBsin accordance with the terms of

paragraph 3, which provide as follows:

%32 Claimant’'s Rejoinder, para. 130.
333 Hearing Transcript (22 May 2013), 176:20-23.
334 Claimant’'s Rejoinder, para. 13dfing Professor Ratner’s Opinion, para. 57.

335 Claimant's Rejoinder, para. 134ting Professor Ratner’s Opinion, para. 59.
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3. (@) Provided that the national or company come has not submitted the dispute for
resolution under paragraph 2 (a) or (b) and thatsdnths have elapsed from the
date on which the dispute arose, the national orpamy concerned may choose to
consent in writing to the submission of the dispée settlement by binding
arbitration:

(i) to the International Centre for the Settlementrfelstment Disputes (“Centre”)
established by the Convention on the SettlementineEstment Disputes
between States and Nationals of other States, dbW#ashington, March 18,
1965 (“ICSID Convention”), provided that the Party a party to such
Convention; or

(ii) to the Additional Facility of the Centre, if the @ee is not available; or

(i) in accordance with the Arbitration Rules of the tddiNations Commission on
International Trade Law (UNCITRAL); or

(iv) to any other arbitration institution, or in accanda with any other arbitration
rules, as may be mutually agreed between the pddithe dispute.

(b) once the national or company concerned has so otatseeither party to the dispute
may initiate arbitration in accordance with the ickaso specified in the consent.

More precisely, in March 2008, Murphy commencedI@®ID Arbitration. On 15 December
2010, a majority of the tribunal in that arbitratideclined jurisdiction on the ground that
Claimant had failed to comply with the six-monthgagation period stipulated in Article
VI(3)(a). The Murphy | Award was limited to thisnéling; the tribunal made no
pronouncement, for instance, on the validity of phy’'s or Ecuador’s consent to the ICSID

Arbitration.

On 30 December 2010, in order to cure the defeettified in the Murphy | Award,
Claimant initiated negotiations with Ecuador. e tmeantime, on 6 July 2009, Ecuador had
denounced the ICSID Convention with effect as dafuary 2010. This notwithstanding, and
given that Ecuador had declined to state whethsoitld agree to UNCITRAL arbitration in
light of its withdrawal from the ICSID Conventioon 13 July 2010, Claimant recommenced
arbitration against Ecuador under the ICSID Conwventrelying on Ecuador’'s consent of
2008. Ecuador again raised objections to jurigmhict As a result, Claimant withdrew its
ICSID request on 19 August 2011 and on 21 Septerdbgd, commenced arbitration in
accordance with the UNCITRAL Arbitration Rules undeticle VI(3)(a)(iii) of the BIT.

In these proceedings, Respondent objects to tlediction of the Tribunal, allegingnter
alia that the word “or” between the arbitral options et in Article VI(3)(a) is disjunctive

and thus renders the choice between those foraathuexclusive.
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166. The Tribunal recognises and the Parties have adedged that this is a case of first

167.

168.

169.

170.

171.

impression with an unprecedented factual matrixe hique issue before the Tribunal can be
stated as follows: can Claimant submit its claimUWdCITRAL arbitration under Article
VI(3)(a) given that, first, its prior submission thfe claim to ICSID arbitration in Murphy |
was dismissed by the ICSID tribunal for lack ofigdiction; that, second, Claimant
recommenced arbitration against Ecuador under@s¢0) Convention and later withdrew its

request; and that, finally, ICSID arbitration is lbager available.

In reaching its decision, the Tribunal has cargfalbnsidered the pleadings and supporting
materials of the Parties, both written and orahe Tribunal shall rule on only those issues

that are relevant for it to reach its decision.

Treaty Interpretation

The analysis of Respondent’s jurisdictional obmttnecessarily begins with the specific
language of Article VI(3)(a) of the BIT, as integbed in accordance with Article 31(1) of the

Vienna Convention.

Article 31(1) of the Vienna Convention providesyatevant part:

1. A treaty shall be interpreted in good faithatcordance with the ordinary meaning to
be given to the terms of the treaty in their cohi@xd in the light of its object and
purpose.

2. The context for the purpose of the interpretatf a treaty shall comprise, in addition
to the text, including its preamble and annexes:

(&) any agreement relating to the treaty which wesle between all the parties in
connection with the conclusion of the treaty;

(b) any instrument which was made by one or mamigs in connection with the
conclusion of the treaty and accepted by the gbheties as an instrument related
to the treaty.

The Tribunal shall thus examine the “ordinary maghiof the terms of Article VI(3)(a) “in

their context and in light of [the BIT’s] object @purpose.”

The Tribunal shall also be guided by the principleeffet utile which requires tribunals to
interpret treaty provisions “so as to give themirtifidllest weight and effect consistent with
the normal sense of the words and with other drtise text, and in such a way that a reason
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and a meaning can be attributed to every part ®ftéit.”®** The Tribunal notes that the
Parties do not dispute the application of this @ple but instead disagree ashow the

principle should be applied.
A. Ordinary meaning of Article VI(3)

172. 1t is Respondent’s case that Article VI(3)(a) listsitually exclusive and irrevocable choices
between arbitral fora. The Tribunal notes, howetleat there is no explicit limitation to this
effect in the text of the provision and that iplausible that the word “or” in Article VI(3)(a)
conveys inclusiveness as Claimant submits. Abtatexplicitly signifying a limitation, it
is Respondent’'s burden to establish that such dtalion exists and that Claimant’s
interpretation is implausible. The Tribunal corsilthat Respondent has not met its burden

in this case.

173. The Tribunal finds that Article VI(3)(a)—interpretein accordance with the ordinary
meaning to be given to its terms—Iists arbitrabftnat are available to the investor, but does
not signify the mutual exclusivity of the arbitfalra or otherwise require the selection of a
single choice among them. Unlike Article VI(2) tife BIT, Article VI(3)(a) does not,

therefore, operate as a fork-in-the-road.

174. In this regard, the Tribunal notes, first, thasupport of its position on the ordinary meaning
of the BIT, Respondent has referred to treatiesitrelleges are similar to the US-Ecuador
BIT. The Tribunal considers those treaties torjermative to the present exercise only to

the extent that its interpretation of the US-EcudId needs to be supplemented.

175. Second, the Tribunal rejects Respondent’s argurbaséd on Article Il of the New York
Convention; namely, that an inclusive meaning af Yeould allow the investor to consent to
more than one arbitral forum, thereby leading te theation of multiple agreements in
writing in violation of Article Il of the New YorkConvention. As Claimant points out,
Article Il of the New York Convention concerns thgistence of an arbitration agreement.
When an investor selects an arbitral forum by conuimgy an arbitration, the standing offer
of the State is met by the acceptance of the ioveshich thus completes the arbitration
agreement. While there may be several optionsribifral fora making up the State’s
standing offer to arbitrate, only one arbitratiqgre®ement is created whenever an investor

selects an arbitral forum.

338 R. Gardiner, Treaty Interpretation (2008), p. 64.
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Third, the Tribunal finds that the structural ditface between Article 24(3) of the 2004 US
Model BIT and Article VI(3)(a) of the US-Ecuador Bprevents the former provision from
being helpful in the Tribunal's interpretation dfet latter. As pointed out by Claimant,
Article 24(3) imposes international arbitrationthe sole mechanism for dispute resolution,
while Article VI(2)(c) of the US-Ecuador BIT predsninternational arbitration “in
accordance with the terms of [Article VI(3)]” assjone option for dispute resolution among
two other options, as listed in Articles VI(2)(aydaVvI(2)(b), respectively.

The disagreement between the Parties on the meaniirignder one of the following
alternatives” in Article VI(2) can be characterisasl an extension of their dispute over the
effect of “or” in Article VI(3)(a). Both Partiesgaee that Article VI(2) operates as a fork-in-
the-road. But the question is whether this openais triggered by the word “or” (as
Respondent argues) or by the phrase “under onleeofollowing alternatives” (as Claimant

argues).

The Tribunal considers that the presence of theagghr‘under one of the following
alternatives” in Article VI(2) and its correspondinabsence in Article VI(3)(a) are
meaningful. The inclusion of this language in AldiVI(2) puts its operation as a fork-in-
the-road provision beyond doubt. The fact that thhguage is absent from Article VI(3)(a)
satisfies the Tribunal that this provision does oerate as a fork-in-the-road. The Tribunal
cannot read a limitation into a provision that doed have a limitation. Moreover, the
absence of the phrase “under one of the followiteymatives” enhances the plausibility of

assigning a meaning to Article VI(3)(a) under whibbk “or” is inclusive only.

From a literal standpoint alone, thffet utileprinciple dictates a textual interpretation of the
BIT under which the word “or” in both Articles VIf&and VI(3)(a) denotes inclusiveness, and
the phrase “under one of the following alternativiesArticle VI(2) is not superfluous to the

text. Rather, the phrase is necessary to establightrictive definition.

The Tribunal does not disagree with Respondengsraent that treaty language can have a
confirmatory or clarificatory purpose and that eweich language must be given weight and
effect. The principle oé&ffet utiiemandates not just that treaty terms be given veigh
effect, but also that they be accorded “their &illeveight and effect consistent with the

normal sense of the words and with other partheftéxt, and in such a way that a reason
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and a meaning can be attributed to every partefakt.**’ The Tribunal therefore disagrees

with Respondent’s statement that #féet utileprinciple “does not require a maximum effect

be given to a text®*®

181. That theeffet utileprinciple mandates the selection of a better nmgaaimong other plausible
meanings for the treaty terms must be correct. eike Tribunal not to seek the better
meaning for the treaty terms, then all plausiblinit@ns of such terms would stand on equal
footing and lead to an impasse due to the impdggibf either ascertaining a single meaning

for the text or reconciling several equally valigt lbonflicting meanings.

182. A broader application of theffet utileprinciple in conjunction with an analysis of thigject

and purpose of the BIT leads to the same resuldim@nt argued that “or’ could be read
consistent with theffet utileprinciple to mean that the choice is exclusiv@fasas it results
in a decision on the merits..>*® In answer to this, Respondent stressed thaiottkeiri-the-
road effect of Article VI(2) of the BIT is replicad exactly in Article VI(3)(a) of the BIT,
stating that the choice of one arbitral forum islegive, irrevocable, and irreversible: “You
[cannot] make another choice of forum, whether arthere is a resolution on the merits of
the claim.®* Specifically, Respondent argued that the disjuadunction of the word “or”

in Article VI(2) could not be conditioned on Claintareceiving a decision on the merits and,
therefore, neither should this be the case forcherti/I(3)(a)**! Respondent also highlighted
the absence of language in Article VI(3)(a) thdemed to the possibility of obtaining a

decision on the merits as a condition for its dffeness*?

183. While the Tribunal acknowledges that Article VI@)(of the BIT—as well as Article
VI(2)—does not explicitly refer to a decision oretimerits, it nevertheless finds that an
interpretation of both provisions in accordancehwitie effet utile principle mandates that
such a result be obtained. The basis for thisésobject and purpose of the BIT, which will

be discussed in Section C.

%37 R. Gardiner, Treaty Interpretation (2008), p. 64.
338 Hearing Transcript (21 May 2013), 48:13-14.
%39 Hearing (22 May 2013), 175:18-23.

%40 Hearing (22 May 2013), 159:13-15.

%1 Hearing (22 May 2013), 160:8-12.

%42 Hearing (22 May 2013), 160:18-20.
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B. Context of Article VI(3)

184. As previously indicated, Article 31(2) of the Viem@onvention defines context as follows:

2. The context for the purpose of the interpretatof a treaty shall comprise, in
addition to the text, including its preamble andexes:

(a) any agreement relating to the treaty which masle between all the parties in
connection with the conclusion of the treaty;

(b) any instrument which was made by one or morégsain connection with the
conclusion of the treaty and accepted by the offsties as an instrument
related to the treaty.

185. The Tribunal is cognisant of the Parties’ dispuggawhether the Message of Submittal and
the Letter of Submittal constitute part of the etfor the purpose of an analysis under
Article 31 of the Vienna Convention. The Triburfaids it unnecessary to resolve this
dispute. It remains the case that both Partiee helied on these materials in support of their
respective positions.

186. The Tribunal finds nothing in the context of ArgécV/I(3) that would discredit the results of
the previous analysis of the ordinary meaning at theaty provision. While the contextual
indications highlighted by Respondent may indiadisgunction between arbitral fora, these
indications are consistent with the Tribunal's iptetation that the disjunctive meaning of
the word “or” in Article VI(3)(a) of the BIT is owltriggered once there is a decision on the
merits.

C. Object and Purpose of the BIT

187. The Tribunal notes that its dismissal of the Resgpoiis interpretation of Article VI(3)(a)
sufficiently disposes of the jurisdictional objextiof the Respondent, but further observes
that the interpretation advocated by Claimant naasbrds to the object and purpose of the
BIT.

188. One of the objectives of the Treaty is to give itheestor access to a meaningful arbitration.
This is evidenced by both Article VI(2), which pritises the amicable settlement of disputes
but offers alternatives for dispute resolution lie event that such settlement is impossible,

and Article VI(3)(a), which gives the investor tloption of submitting “the dispute for
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settlement by binding arbitration.” It is partiadly noteworthy that Black’s Law Dictionary

defines “settlement” as “an agreement ending autiéspr lawsuit.?*®

189. This objective is further evidenced in the US Letié Submittal for the US-Ecuador BIT,
which lists as one of the principal BIT objectitesascertain that “[n]ationals and companies
of either Party, in investment disputes with thesthgovernment, have access to binding

international arbitration, without first resortitg domestic courts***

190. The Tribunal notes that if it were to dismiss Claitis claim on the basis of Respondent’s
jurisdictional objection, the dispute would notdetled and Claimant would not have access

to a binding resolution of the merits of its cas®ugh international arbitration.

191. The Tribunal also notes Respondent’s argumentdhatof the objectives of a fork-in-the-
road provision is to prevent a multiplicity of peslings with respect to the same investment

dispute®*®

Because this case involves the replacement airavailable forum with an
available one, and because the one arbitral foouwhich Claimant could have theoretically
resubmitted its dismissed claim is now unavailabere can be no concern here about a
duplication of proceedings. Furthermore, and by wfa more general observation, fork-in-
the-road provisions typically distinguish betweemttact claims and treaty claims. They are

not designed to prevent the kind situation thatesrhere.

192. The Tribunal further notes Respondent's argumeat tthere is no extrinsic object and
purpose of the Treaty of guaranteeing an adjudicadin the merits of an investor’'s claim
whether in the courts, whether in a previously edrprocedure, or in treaty arbitratioh®
The Tribunal is not persuaded by this argument. CAe&imant has pointed out, access to

dispute resolution is in fact structured so ag#alto a decision on the merits.

193. Furthermore, that a claimant in an internationblteation is not always entitled to a decision
on the merits of its claims does not mean thas#ie claimant could not be entitled to such a
decision in some cases or, more particularly, utiderunique facts of this case. And with
regard to this specific case, the Tribunal find# the object and purpose of the US-Ecuador
BIT—as manifested in the references to the “settldth of disputes and “binding

international arbitration"—operate in conjunctiontiwthe circumstances of this case to

343 Black’s Law Dictionary (9th ed. 2009).

3447 September 1993, Letter of Submittal of the USd#or Treaty, aREX-15.
%45 Hearing Transcript (21 May 2013), 34:23— 35:5.

348 Hearing Transcript (21 May 2013), 46:8-11.
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mandate that Claimant be allowed to obtain a datisih the merits of its claim, subject to

the Tribunal’s determination of Respondent’s ofhéasdictional objections.

194. It is noteworthy that (1) Claimant has cured thecpdural defect that led to the dismissal of
the first ICSID arbitration; (2) the resubmissiamigprudence suggests that ICSID arbitration
would still have been available to Claimant wenedt for Respondent’s withdrawal from the
ICSID Convention; and (3) Claimant may have beeth te believe that UNCITRAL
arbitration was acceptable to Respondent, and raag tvithdrawn its refiled ICSID claim

on that basis.

195. The Tribunal is convinced that the resubmissiorisprudence presented by Claimant
establishes that the failure of a party to abideth®y so-called “cooling-off period” is a
curable procedural defect and not an absolutedigtisnal hurdle. InVaste Management v.
Mexicq for example, the tribunal delineated betweenutinderlying rights of a claim and the
jurisdictional requirements that attach to thenfjliof a claim, which explains why the tribunal
in that case accepted a claim that was refiledhleydaimant after that claim was initially
dismissed for the claimant’s failure to meet agdigtional requiremerit! In Daimler v.
Argenting the tribunal dismissed a claim for the claimarifisure to meet a jurisdictional
requirement but at the same time noted that thienat# could bring its claims once it

fulfilled the so-called conditions precedent toitetion >*®

196. Respondent itself characterises the relevant reissim jurisprudence as “[at most]
stand[ing] for the proposition that an investor whas consented to an arbitral procedure
might be able to resubmit its claims for arbitrafion the case of a curable jurisdictional
defect, to the same arbitral forum, provided, afirse, that the conditions for accessing that
procedure are mef*® From this characterisation, the Tribunal notext fRRespondent itself
seems to take issue not with the right of Claintantesubmit its disputper sebut, rather,

with Claimant’s resubmission of its dispute to apiteal forum other than ICSID.

197. Under the circumstances of this case, Respondie¢iretation of Article VI(3)(a) entirely
forecloses Claimant’s access to international matiiin. The Tribunal considers such a result
to run counter to the object and purpose of the Biil to be “manifestly absurd and

unreasonable” under the meaning of Article 32 ef\tienna Convention.

%7Waste Management Decision on Preliminary Objections, para. @6,A-190.

%48 Daimler Financial Services AG v. Argentine RepybIZSID Case No. ARB/05/01, Award, August 22, 2012,
para. 281RLA-145.

%49 Hearing Transcript (21 May 2013), 49:23 to 50:3.
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198. The Tribunal acknowledges that Respondent was fuilllgin its right to withdraw from the
ICSID Convention. The Tribunal recognises, howetlgat Respondent’s denunciation of the
ICSID Convention forms part of the factual mativat must be considered in its evaluation
of the results to which the Parties’ respectivernptetations of Articles VI(2) and VI(3)(a) of
the BIT would lead.

199. At the hearing, the Tribunal asked the Parties hdretunder the circumstances of this case
and assuming that Respondent had not withdrawn tl@mICSID Convention, Claimant
could have validly refiled its claim with ICSID, @shad since complied with the six-month
negotiation period indicated in Article VI(3)(a) tife BIT*** As previously stated, Claimant
answered this question in the affirmative. Respohdinswered that Claimant would not
have been able to commence a second ICSID arbitrétased on its original consent in
Murphy 13°! but refrained from expressing a position on whetB&imant could have
consented anew to ICSID arbitration were it notRespondent’s withdrawal from the ICSID

Conventior®>?

200. The Tribunal finds that this question must be ameden the affirmative. Specifically,
because Claimant has since cured the procedurdtdeft led to the dismissal of its claim in
Murphy I, it could have refiled its claim for restibn via ICSID arbitration had Respondent
not renounced the ICSID Convention. On both itsnoanalysis of the resubmission
jurisprudence and Respondent’s characterisatiat) thfe Tribunal is satisfied that a claimant
that has since cured the procedural defect thatduhtb the dismissal of its initial claim can
refile its claim in the same forum. Since this safarum is unavailable in this case, in
keeping with the object and purpose of the Trealgimant shall have recourse to
UNCITRAL arbitration.

Validity of Claimant’s Consent to Murphy |

201. Even were the Tribunal to accept Respondent’s iposthat Article VI(3)(a) operates as a
fork-in-the-road, it finds that the consent of @Gaint to the present UNCITRAL arbitration

constitutes its first valid consent to internatilbaditration under Article VI(3)(a) of the BIT.

%0 Hearing Transcript (21 May 2013), 132:20-133:7.
%1 Hearing Transcript (22 May 2013), 167:14-17.
%2 Hearing Transcript (22 May 2013), 168:2-6.
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202. On this issue, Respondent argues that an invesiorselect an arbitral forum that then
triggers the fork-in-the-road effect of Article \3l)(a) of the BIT even before the fulfilment of
the condition precedent; the effect of the nonifuként of the condition precedent is that the
selection would not then trigger the consent of $itete to arbitratiofr> Respondent also
submits that when a party has itself preventedndition precedent from being fulfilled, that
party may not seek to derive benefit from its owedeh of the condition; in other words, in
this case, Murphy cannot seek to have its ownieledf ICSID rendered invalid by invoking

its own failure to respect the negotiating perieguirement>*

203. The Tribunal considers it clear from the text oftigle VI(3)(a) that Claimant—or the
“company concerned” in this case—could only “chodseconsent in writing to the
submission of the dispute for settlement by bindirgtration” after meeting two conditions.
First, that Claimant had not submitted the disgatesettlement under Articles VI(2)(a) and
VI(2)(b). That Claimant satisfies this condition mot disputed. Second, that “six months
have elapsed from the date on which the disputsedroThe Murphy | tribunal dismissed
Claimant’s ICSID case precisely because Claimadtriw met this requirement—which the
Murphy | tribunal had found to be jurisdictionallhe Murphy | tribunal defined the date on
which the dispute arose as 29 February 2008, wisclwvhen Murphy wrote to Ecuador
alleging a breach of the Treaty. The Murphy Iuribl simply held that it had no jurisdiction
over Claimant’s claim and did not address the issuthe validity of either Claimant’s or
Respondent’s consent in respect of the ICSID Aabdn. The Tribunal finds that the
invalidity of Claimant’s choice of ICSID arbitratids a necessary consequence and corollary

of the decision of the Murphy I tribunal.

204. Article VI(3)(a) explicitly provides a condition gcedent to Claimant’s valid selection of an
arbitral forum and its acceptance of the host Stapdéfer of consent of international
arbitration. Because Claimant did not make a velidice of forum and therefore did not
properly accept the State’'s offer of consent, tlomsent that it gave in the present
proceedings to UNCITRAL arbitration is the firststance of proper consent under Article
VI(3)(a).

53 Hearing Transcript (22 May 2013), 161:12-16.
%4 Hearing Transcript (22 May 2013), 162:8-19.
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VL. DISPOSITIF

. Respondent’s jurisdictional objection based on Article VI of the Treaty is dismissed.

2. The Tribunal's decision on costs related to the jurisdictional phase of these proceedings is

deferred until a later award.

Done at The Hague, the Netherlands, on A3 Nolesmbar Zaa\?)
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Professor Kaj Hobér 0fgss0r Georges Abi-Saab

Arbitrator Arbitrator

(Professor Abi-Saab appends a Separate Opinion)
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Professor Bernard Hanotiau

Presiding Arbitrator



