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1.

Overvisaw

" On Ooctobier 17, 2001, this Tribunal issued its Decision on Petifiona for Iiterveation ind Partipidtion
‘38 4mict Curige.! Pursuemt io the procedures esabiished herein and in subscauent debisicki by iy

Tribunal,? the Cblmba' of Commcrca of rhe Unhed m of America (“Chamber’’):inakes iis.

_ nppl:canon for leave to ﬂ]e submmms a8 omicus cmae

The Chamberis the world’s largest bnmess fadmtion with an unideclying inemberskip of are .
theenﬂhmbumum,mwandhulchmbmofeom and prosfessional org

every industry sector nd from every geographio tegion of the UnitedStates: Tt atiofflf Mefiiber-
cmpl'ﬁea from Canada,

The Chamber rcpusents the interests of Utiited States investory nbroid: Trs webmiliRiERRT
unphmze themxpcrtunec ofa consistent approach to the interpretstion «mmxj
Wmmmummmmmumumwam
that govemments sbide by their relevant internerional treaty commitmenty when; iy, Befigite:

government posvers 1o stats-owned enterprises.

A principal function of the Chamber is to represent the interestsof ity membeis by Bfitie Fniis’
curiae bricfs in cases involving issues of vital soricern to the Uited Stée businesi sowmimity, Fér

d@lq it Pakootas v. Teck Cominco Mesals, Ltd., the Chamber, chillenged the: extratézritorial |
application of US law.’ In F. Hoffmdn-LaRoche, Lid. v, Empagran, the Chamber argued that, under
well-csablshed interaxtiona law priniples, injories arsing in orelgn commerce do it vy idé 10
claims tht may be heird ix US courts.*

1 mnmﬁmmrmmmwmampmmumm&ﬁmu 17,2001; .

2 mawnnecmmmmwmmm,mmmm»ﬁ

Participation of Amicus Qurise dmdAns\m 1, 2003.

3 Pakotas v. Teck Cominco Metals, Lid., No. 04-80091 (5° Cks. zoos) zou WL zsmsz (anub,), ss nnc
1870, 35 Bowvdl. L. Rep. 20,083.

4 P. Heffnan-LaRoche, Lid. v. Empagran , No 03-724 (us Suprese Comzou) 542U.8. 155, m 8. azsss
WRFMAIN 12388723.1 . ) s I



1.

e v

a8 Amiel Curige. Mmhm'mmbmwmdmnmqmm“ T AR

Tribunal,? the Cblmba' of Commcrca of rhe Unhed m of America (“Chamber'’)imi

_ nppl:canon for leave to ﬂ]e submmms a8 omicus cmae

The Chamber is the world’s largest business federation with an uridelying fembershig of sreinc

The Chamber rcpuunts the interests of Utiited States investory abrodd: Ity wbmikSSiel)
unphmze thempmecofammmmrouh to the. interpremtion «mmr
ProtEchans 3cToss TS Brexs of goods, SErvices. and ivestment 25 Well as the ImpArtance ol vusiring”

that govemments sbide by their relevant internerional treaty commitmests when i Aaligate.

government posvers 1o stats-owned enterprises.

A principal function of the Chamber is to represent the interestsof ity membeis by Bfitie Fniis’
curiae bricfs in cases involving issues of vital soricern to the Uited Stée businesi sowmimity, Fér

d@lq it Pakootas v. Teck Cominco Mesals, Ltd., the Chamber, chillenged the: extratézritorial |
application of US law.’ In F. Hoffmdn-LaRoche, Lid. v, Empagran, the Chamber argued that, under
well-csablshed interaxtiona law priniples, injories arsing in orelgn commerce do it vy idé 10
claims tht may be heird ix US courts.*

1 mnmﬁmmrmmmwmampmmumm&ﬁmu 17,2001; .

2 mawnnecmmmmwmmm,mmmm»ﬁ

Participation of Amicus Qurise dated August 1, 2003.

3 Pakootas v. Teck Cominco Metals, Ld., No. 04-80091 (9" Cir. 2005) 2004 WL 2578982 (anub,), 59 BRQ
1870, 3§ Buvd, L. Rep, 20,083.

4 P. Heffman-LaRoche, Lid. v. Empagren , No 03-724 (US Suptm Comzm) 542 U.S. 185, 124 1 X Ct.2359
WRFMAN 12384723.1 - e
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on -The Chamber’s Interest in 'rhh Arbitraﬁon

5. ne(nmhummentof&umdemdmumﬂymmmhmmm&w

_ mﬁ‘mﬂmmnamehmamewmmnmm

6 ,'n.. Chmbu‘smbmmcollecﬁvelymnpmnblefoumbmd pomun of overseas mvéstment

;-uﬁv:ty mmmatmmmlubamﬂm&nmlymphnwﬂumm mdmlqpnbfz
apecnnmcfmmmm _ _

mw The ChambeShouldBeGrlMedL-vebledpmuAum Gmu :

' A . ncratﬁrAmia:Maug _

7. 'rhemwhmnmﬂ-bmﬂm‘bmshwldmnwmummmmmw
ﬁembpnﬁmammwnmdm&mﬁebﬂoﬁngmmdhmémd
hw- fhe Decision mAmiaaGmaemMahdnav deStam("Mahuu”) thi: Tribunﬂ’
Dmmrmonlfam'vumcn mdPuﬂclpanmuAmmCun’aa(“WS‘)- tndﬁlerdarm'
‘ammpmmfammcynarmmummmmmmu
etal v. mmnuekquubhc(“.dguasArgch')’

g nmmmmfmmauonﬂnwmmm folawmgmmpmmumaaumm'

| 'imrmmmalm (a)wﬂlthembunmmsum‘meﬁbmﬂbymmm,
| knowledge,m“mghtmmmunmmdedbyﬁxma. (b)wxnthmbuﬂdnm-ﬁus‘

159LE¢1.26226.7ZUS‘LW4501.2004-1 TnllzClmP?Mﬂ,NCﬂ.DmyOp Serv, so;-;,zoumﬂy:mu ‘
D.AR 6990, 17 Fls. L. Weekly Fed_ S 374. See alte Christie's huternational PLC'v. Kruomam, No; 02-340(US '
-Suprerne Court 2003) 539 U.S. 97! 1248&.27. 156]’...8:!21690 71USLW3169'72USI.W3147 o
5 See TS Charnber webalte at hfwp:/wweraschimpber com/inpyes/indea iona /e bt :

6 SeeUSChlmbervehmeuh' mber,ci o : :
T Mehanex v. United Statex - DacmondeMoanm Manhhmckdm%&(Jmmy
15, 2001) 2001 WZ 34786163; Uzited Parcel Service Inc. v. Government of Canads - Docision on for
Intervention and Participation 93 Amici Ciirise (October 17, 2001) 2001 WL 34804267; Agixds Argentinas, SiA., - .
Suez, Sociedad General ds Aguas de Raredlona, SA. and Vivendi Uriversal, SA. v. The Argentine-Republic - Wa
in Rezponse o a Petition for Tmupmr.-y and Participation as Amicur C\auugw.bgmm (May 19, 2005)
2005 WL1458630 .

WRPMAIN 12388723,



3.

matters within'the scope oﬁh duplm (c) dmthetpphndlthwe"inmiﬂamnmnm ﬁu;
arbitration; and (d) is there 3 pubhc interest in the: lhbjeetnm of the lrmminﬁ? Thm
canmdeutimmtobebalmoed agamtﬂ\epom'bﬂmofmmﬂybmdeumaunaﬂymu&mf

mﬂmvmamhm&wm |

B Amlm:cuﬁa Ih'blmd

1 The \.nlmurl suurmmonl will asslx the Tribunal by providing expertise and knowiedge .m A
| prowdndbyﬂ:epwﬂes ncAppﬁcmtmméemmmmemhmlaboutmebbjectnd.;*'
pu:poee of the m The Cbunbe: hss uq:eummd qpeme in' ﬂze matter ofptnvxdmgUS-fr"i&
mvemﬁmdmdmmﬁrﬁreomumw :

2. The Chamber and :t: membmhwepnﬁcuhrexpmm Mththechlll:nge ofm@dngalwﬂ ;_-
| plmﬂddmwmﬂnwhmmmmpmummﬁthmmdmudv‘ .
ensuring that gavmentspmvxda ‘aqual mnﬂwnppmwwmmddmm
alike. nmmmemmmmemmofmmmu,__

WS

erm::pnm Such uonmctdmurummmmnl trade mdmvumrﬂummdmdunmmmf' :
accons benefim, Finally mmmmummwmmm“{
CmndnomumvmtmNAFTAobhuﬂmmdumymthcobjmwmmafmf

1
NAFTA.

€. Scops.of Dispute

3. | ‘The Chamber will addrmmuumemmgtheeﬁxﬁofdtmmmcmdlldbymm@
mmﬂ&emdmﬂWmﬁMMM*ﬁmf
‘to provide equal wnpetihve uppoﬁmtm The Chamber’s, tubmhnons in this :ulrd m; clurlyil'
within the parameters of this claim, which is a’boutﬂmdmmﬂuymdu:towmndﬂmand&ef
NAFTA obligations of the Government of Cannda,

D.  Diras smmum Imerest
WRPMADN 12388723.1 -



“+
4, meChammdiummmwadmtmminmﬁ-nmmgmaf&wmu~
N Suutb:debyﬂ!wmmuqnﬂ comitmcat, They have e tseet i camving et ignihty
sovanmzuumdefamgnmd donwxﬁcmmmmﬂuqulny cfaouq:enm oppamunuesm
| lccordmcc mth their mumauoml truty obligations. When mte-owned mt:rpnles enpg: m':‘
d:minm-y conduct, sich conduct Violates Canade’s NAFTA- oblialnuns The Applicmhas X
| dhummnhmgﬂ:amchdlmmymdwuhdbdmdemmm;
. intermtional ew.
5. 'iheChmberﬂnhuad@iﬁ@thwmmmmiwmhwmﬁﬁﬂﬁ&‘
E mmmf
6. This Trivunal has siready concluded thet there is + public imterest in ho subject matir of the
amm-*ﬁmmmmnmmmm,m of
bemgmnre open ormm
F. vmcxm
7. Thm:snounduoburdmonmherofﬁwdmsmgpm '[heChmbu’s mmumwmmm;
totheevidenmymd.wtvnu umtﬂ:e'l‘n'humlmthmu nﬂagnlinupmcnmdmdeme
umque perq:ecnvcoffmmmvum
8. ‘I‘heChambu‘uanm-pmﬂtmmm lthunopumtowpmhm mdmruhndwyoupaﬂ:m&'.
'Ihemunbeuhspof&nChmbzmﬂﬁofsﬁlbmbmzsoomwMMmd"
‘ 830b\mnennsochﬁonx, lnd 102Am=nelnChmhm ofCommuh!ud
9. UPSmimmbaoftthhmba In2004 UPSemihutpds_loo,ooomﬁw Chambiz. Tinpmmr

& msmmmmﬂm mwunm@mumm«aumn zoomm 70 -
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e
represents . 1zp«mafmécmbmnﬁuubudga. |
10. mcum«mmeryﬁlummmfsmgmmmﬂmm'emmwmm;amm
B | nsmembmmpmies Giventhelmlndbrendthaﬂhec}lmbu smemhmhp nnﬂyevqym :
dmam&embummmmmtymudMﬂymwhemafmmbn Inmchmcimg:'
a:mbeunmmmddﬁmm;memdmmmmuyﬁmmf
wiaembnumons |
V.  Conclusion
11. I~;Forallofﬂ:eMMQI.&WMWWMMWWM
' .mmmwﬁemmmommﬂﬂsmnmwm '

' '
e &

FredF Fielding  ©
Chsrles Owep Verril, Jr. .~ -
WILEY REIN &FIELDING, U.P

1776 K Street, NW
w.nhmam.nc 20006
202719.7323 S
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. IN THE MATTER OF AN ARBITRATION UNDER CHAPTER ELEVEN"
opmxonmmcmrmmucnnmmm ‘-

UNCTTRAL ARBITRATION RULES
BETWEEN:
UNITED PARCEL SERVICE OF AMERICA, INC, |
Claimapt/Thestar--

' THE GOVERNMENT OF CANADA. -

RespanténVParty

MCUS CURIAB SUBM!SSION

'BYTHE CHMEROFCOMCBOFTHE
UN]TEDSTA'I'ESOFMCA

ombazo 2005

- FredF.Fielding
Chatles Owen Verrill, Jz.
WII_.EYRE]N&FIBUJINGLLP
.- 1776 K Street, NW. -
Wuhingbn.DC 20006 ;

’ . 202.718.7323 C
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1. The Chmbar of Commerce of the United Sttes of Amarica (“Clmnbu"‘) is the wuﬂd‘lhmeﬁiv o

: bwnacfedenﬁm,mmﬁngmmdalyingmmbqsmpofmmﬂmﬁmmﬂhh' -"7:'
. bumeqm. wate and locsl chambm ofcommme, mdprd’emcmlmnﬁm Chdnsqr
mbatsopmtem evuymmofmemmmdmubummmmmmm

_ msludmgtheUmted States, Canada and Mmeo Acamllfuncucnof the Ch:mhennp )-_
brw:hemmmoflummbmmmunmtmmmthecm d
.mtamat_mnal orgm:nt_mu.

2. Tl'scbusmcsa oamnmmty reﬁuupﬁnﬁwﬁ'mqi'k uf';irmuﬁmmmeﬂ-in:iu, s
economic treaties suchasﬂwNurﬂx Ammun.'r‘ree'rude Ageemem{“NAFl‘A").w gﬂk L

Trade Ommzmm ("WTO") Asmmats, mmwmwmm
Trade Aseemunt (mncmm. aind bilatersl

“.

a. | investment mtm ("Bl‘rs”) The Chlmbcr has been Y lonmxdmmﬁhmpiha u!'dlfé '*f"‘_f
. Y ')\ l

@hmnmdmgthatmdeapndimhlem&rhmnmmmmwm

\ -amues around the globe. It has provided eonzresliendulhmy onnumm mmunsm ,: _‘ ’

support of such tregﬁes.

4 This amirus eubrmission provides legal analysia o uasist thie Tribimal 10 address two imiportary

issues relating to the interpretation of NAFTA:

'm&mdMUSmekammﬂamfmeﬂ(mlli,mmznsm
Stxtemnent of James D. Fandel], usmwmmmmmmmumwm
and Mesnd (April 21, 2008) 2005 WZ 528924; SMo!IohnMuﬂy,mnmbh:cmﬂ Amaiaﬁw'!‘fﬂc
Ammt,Comnuanmegynﬂc«mm(Apﬂu,mm WL 1023596

WNA!N‘]ZJSDQSI.I



.2
a . ‘Wheﬂaa‘the'l'n'bund shouldmmuﬁithepnparmamgtobepm toﬂteHMA.

‘national trestment obligation in Atticle 1102 = mqﬂlted b'y the NAFTA Chsp&t 26
me Barder Mchhg-‘.[‘ﬁbmal,, and:

b mmmmmmdmuowmmmmmmmmchmmm
govmenta umﬂamdhmmomlmmﬁhwbynm;mmmmm
: mmbymmmm.

The Chamberu emeemed thltthe GovumentofCanndc’upp'ouhm ﬂ:eueunu&qﬂd
* reduice pred:eub:hw in intematiénal commmercial mhuml by pvmgdiﬂeunt menmga w cﬁnﬂu‘.
A mt:muﬂmal economic law obhgnuom. such as mmml nment, uned in mtemw
‘economic tréatics like theNAFTA. the wWTI0 lnd bilat:nl mvemnent mﬂen.

S. Inmapposmonw&mduappfouh, the Chambumaku&efollomgpohns

& '.l‘hce is a need to provide npredxctnble lad umfam mmmgofw:nmmﬁuu
hw obligations ised in many different intoimatical eeonom T treatios. Apiienult; |
the nations] uectmem obligation commed mNAFI‘A Cblptct 1 sbould o fferrdiid
in amma'thml cannstantwiththemﬂonalmunmwlipum oommdmthy j
WTO w and otherNAPTA chaptm. nd N

b. GovqmmuuMnmbelbkmmdememofﬁnummmobﬁpﬁw i
' 'byuldngmmt}muﬁmemwﬂmmtmymml

WRPMAIN 13389991,



6.

7.

NAFTA articlé 1102 it tme of many internstional eaty prévisions obliging countries i provide

' national treatment, It states:

1, MPWMMmmdNWMNMMMWM

‘ mmmlthnumdgmlﬂemmmhmownhvumvmhmmwﬂn'
ambhdmt,uqmsiuuu,expannm mmnmdlm.dpmmandnle
afaﬂiwuipoﬁaanuinvcﬁﬁti

2. Bechrmymnmdtomvamumofhvmﬁmmwlwlhm#m
C ImnvmblemﬁuxtMmHhMmgwvaoﬁﬁ

. own investars with respect to the establishment, acquisition, expension,” .
: management, conduct, operation, and sale or other ditpo:mmu‘fhwm

"l'heae obhgattom &re not unique to NAFTA. For. exlmplc. the G:nml Aaeement m '!‘d!&md
dee(“GAT‘l‘") several oﬂmwmmulnd mxnan‘s ﬂwnqumﬁeprowmhof

’-: ".
e

naﬁounhreatm:ntfm'mdemgoods meuandmmmmﬂthcuthﬁen&qﬁu_“

hrmdmpofuhmhu,hmmmmhthcmﬂmoimehnmm
national treatment srticles to provide; at thaleut, a core level ofprumon. ﬁ:qhﬂmbm
onanaquslfoonngwiﬂ:lccalﬁrm.

‘A. . The Agreeammng of National Trestment in the Cross Border Trucking.Caze' .

| Thie Chember t:kas note ofrhe dmemtm of the udmme of ngreementﬁy esoch of thisthree -
. rupecuve NAFTA. govmhmthemmgofmwul ttalmt. mlwim
’ prcunted before ﬁuNAFTA Chpter 20 staze-to-state nﬁmum cn Cm:Bordu- Ihaddug.

ﬁm Tn'bunl.l'l award, rtmade nfmcemthc futthmhcﬂme NAFI‘A sovarnmmwdxagwd'

' Mﬂac words “fike ciroumstances” in NAFTA Article .}202 have ﬂ:q same meaning s woids

such as “fike service providers” in the GATS or other WTO agroements. The NAFTA Clisie: 20

' Tribunal stated:

The Pane, in interpreting the phrase “in like cifcimistances™in Articles 1203 and."

WRFMAIN 123899911



10.

4

1203, haw sought guidince in other ugmmmu that use simlar language. The Pastles; -
do not dispute that the use of the phirase “in like circumstances” was intended o Hiave:
'nmmmﬂmw:nnihrmdnp}nn“ﬁkemmdm:wmdm ag
moudhycanmmmmnmm&gmmm the Uniited~  ©
States ¢ontends, mdemdwmtmmmm in like circumstances”.
unotmbshmvelydxﬂ'mut from the phrase “in like nluaﬁcﬁs"umdmhilmll
investment treaties,®

 The Chamber l'uppom thre view that the term “like circumstances” in NAFTA'B invenmemand

cross-border e srvices chapters sheuld be gn'eathe same mesning as thie terms “lke mvu‘.ﬁ‘:"a- ‘
“lke services and sérvice pmv:dm" in Atticle XII of the GATS. Sndun spprossh wonld |
enhmccmxheuhlhty n commucnl kehtuma and give eﬁact to the tnde l:‘bmhm objecuves
ofth: NAFTA.

' The C‘ro:.r Border .Thmh’ng 'n'ibum.l also mu!e reference in jits ewnzd 1o the “’long-emhnhed
‘doetrmn undérthe GA‘IT and WTO" and that “GATT Amelc m (req\uﬂng nﬂioml uutment of

'gooda)ismmwmdtommexpemﬂmmmmeompeﬁnwoppmwmm

irmported and_ domupe produou"’

TheNAFrAQupmzom'bm:Hn &maordarmchgmbhﬂudldwmommfw

» hmngdnmﬂmwmmemdmbmmm m j'

meﬂm&nmlythewm«uenofequaﬁwofcmumopmmﬂu TheChhu‘be

} :uppmthuppuahm of this clwtenmhmmntme&rhmb Mdavmdﬂneemﬂubeof ‘
| mﬁaumﬂzmgofeumuﬂmmmmm, nnhnni’mmlteitnmt.suoh.
_ confunoncmﬂdm:dcnmm exmmg invelmtsmﬂ\eovérone hmdred mdwnmmmuvﬂhcmf

there arc bilateral investment m’aes w:ﬂzuuoml treatment ob]mum Mnnmning thc Cm.r
Border Trucking definition of nstional u-mt wo\ndavmdmeamy and mumm umay 3
among mmmonal econom:c Inw obligudmn containgd in theNAl-'rA b:htenl invemmt f'

3 In the Matter aj‘oﬂs-Mer Mﬂgm«r (sﬁmml?ile No. uswmss-zoul-onrm Repert ol’ te Pm nt
pln.m mﬂdmmmlMdAmmmmmi .

WREMAIN 123898911 . .
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Mumdhmmmmu. :

11 ‘mChunberlusbeensuppordveofﬂ\cunpmNAFTACh:pterzoqwdm cro.r::Barier e
ThchngmdmpleaudwhmthenushAdmumdcumdﬂn Congtess renched i _fjf--_*"' i

tba_t will gﬂov{ the US to live up o itsNAPTA commn.

PTRCIN

The m-mmmum nfmﬁummmmfmhemm-nﬂm’m Ut

e
[
«

| 'mtumuonalmce Bunn:mnmupermmfmlgnmmmu mﬁdmhﬂ:chmde&a
, mtwwlwwwmﬂwmmuumﬂmofwmmwunmsem
Mmmpmgmoﬂwm:hmﬂmwmmwﬁl&ndm
tresties. Buhmanmmmwmmmmuuhmmofw
national munr.ntm\nmons Bmiamsmnotupou&m mbjeoﬁwmwefuﬁuml
‘uumentpmnmmmddonotmedbfaegomvmabnmtbemkofmm
jihmﬁoqx!mmt.
13, fTheNﬂTAmomﬂwimpmeeoffonmngmhmdMahmty Farmple.dpﬂm.&
' - preatnble notes the NAFTA Parties’ -mm:omammleeommmwﬁ;_
| bn-mmplanmngandmm"mmmblewﬁeNAFTAmMﬁeNm.APi‘fﬁdl
‘ruolved to build on the:r respective. rights-and obumm uad«dn GA‘IT and oﬂm
: mulu"lsml amd bllaun! in:trumanu of eoopemﬁon." Themble I.lso moghinlﬁn WTA
. Parties’ commitment to “enbance the compeuuvenen of ﬂnwﬁrmmglobﬂmarm.'! Amele
| 102( 1)(b) ssys that the objectives of the NAFI‘A include inaeannz “submtlllly l'n%ﬂnient
| oppoxummes in the temtann of the Pa:ﬂes“mdthspmmouonof ‘eondrdom offucnmpﬂdﬂon l

' m!befneuldem

I

’InrhaMmhnmeﬁ-brd&ferngumzwwpyﬁledinlnvmlﬁoukafAuﬁnm-(rabIOS). T
'Sut;?nofﬂuUdenhuomequSMumulmmnamm erdpmluimmpil 18, zuoz)
2002 L $96080.

WRFMAIN 12389991.1



v 6 - '.
14, ' Canads seeks to strip global enmmmc of this predictabilfiy by giving the NAFTA cmpnee B
nationa] treatment o‘nhgatmn 1 umque mesning. Canada demies that ﬂm NAFI‘A nltlual

, mm: provision ﬂ:lﬁlls its core fimction ofmmung equalny ofcompetmve oypummidn.
" Ingtead, Canada chmA:ﬁcle 1102 mnstbedeﬁnedmawlythnanm u:ehman%ﬂha |

- Mmmobﬁmmwmmmhcmmmwmmlﬁe
comparison of the treatment mthodoushcmdl’w'mumm ﬂ;z umabumlg.md
sestor. m.mwmma

15. Wy.%a&chm&mhmmmdmdwmkmm
| mammmwmmmmunmammmmﬂm
| provisionﬂmwaumredme m:mhatiwnbetwmt!ml, Cmdamppomu" ki et
mmnAmmmmvummCmuumucwabymmm«mméfj‘f‘""’ -

| obligmmwh:napuatmzmﬂ:esmeomw.

16. '. Furthermor, Cn&mmmmnfmymﬁdmehyﬁﬂmsmmlmﬁemmwﬂw <

. standsri. Cmndllcoeputhatcompenhmmghtsmhmﬁl?euleﬁﬂh fote intyg e '

-mdloﬂmvemmhlbmmmmmubmfmhbwmmm Gengda-Enims -
,thtpuhhepohcyualwrelevmbutﬁ:htouywhm

17.. ‘Msandum&mnmbNﬂAMumwm
forexgnmvesm NAHAPuuummpehnhhtybyemwmgm mymum
dilmmﬁngugmnfwmguhvumudu&m:mnamnmlwﬂmwm
 matter how small, SolmnsmeNAFrAPmympmntmnmmdlmdwma
:mcﬂythenma,;tmcamnmbdmmﬂnsumﬂwm(ofmdvémwehnmmMm '
eonnvenﬁmqfthcpurponesﬁawbchthaNAFrAwmd;.

WRFMAIN 12389511
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18,  US businesses did notazpeetﬁnttheNAPTA. demmedfotnhlﬂﬂehbaﬂtﬂhm within the -
o . region, wmﬂd mpthemuu! t:uunmtobhgauun ofmrul meamng.USbum cxpect
'thntwhenapazungmdumemuuonofauumdmmobhmm,ﬂwyﬂdwam .
pmteetlun pnmded bymnmﬂmmoblimmmbthumum tmlentl W
: eqmwaeompgnmoppomty
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B  Historical nevdoppm of National me

19. m1mmgdmmmmmammmw¢mmmw
" trestment obhgatim'.l‘hemodmn:uoml u-utmem obligation arose out of the glohal mcreaszh
"uriﬂhfollowmgﬂuFﬂleorlqu Conmudﬂ:ﬂtbumudmccnﬁbuwdtﬁﬁm
-.GtutDepmuonmdﬂwSecondWoﬂde.zovmn:nunegohmd.mﬂ'mduehmwiﬁm&a‘
HumChm Negnustmnhobmed pmmcuon mhumpmmm mmqw
ach:evmsthumpmteouonoﬁnﬁﬂ’sthrm;hoth&m '

ﬁ. '_ NmummﬂmemmdhmtcomﬁuMcMMhzmﬁsﬁm
..toanﬂﬂ‘waquonbydhmmmmngngnmtfmmgoodnmrﬂwymvedmﬂwm,
.Ganwwohhpmwmwmmummmﬂw
'eome-&mammmﬂng-mfmpmmmymvemmmmmn-
. proscribes dimummmmrr Article HI(2) undnpmm‘bucﬁmknmwy
regulstions in GATT Article II(4).*

SOAﬂmdem(l)m L
Mwmngpudummﬂ@mﬂmnﬂcﬁrwmwlmm\dmumﬁmu
the iuternal sale, offering Sor sale, purchuss, tmospomution, distribution or ese of products, and interns] quantiesive regulations
mmrhsmammmﬁgwmo:ma:pdﬂdWamul,mﬂdmhmmwor
dmwwnumMWuwMeMm S

GATT Anicle I0(4) says: -
- 'The product otmmduymmms imported into the temitery of any othef contractin &mdﬁlﬂ be’
mnoleufmmblimmnmﬁdwlhmofmmImmmpu
mmmmmummwmmdaommmmmmmmm arnse,

wmm 123999911
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21.  Overthe second half of the 20* centurry, GATT Acticle Il halped mmmm

| enjoyed uthtyofcompeﬁﬂve oppmuaaﬁstheylndwudﬂmbmda- Pnﬂlmg'
. GATT Anicle W) apphedthe &mmwmmmmoﬁmmp m«ﬁmmm;

domestic substifites, Although there if o such dmcuon mmhngthz mmpnuﬁbn dfﬁm
Amle m(4). pnnels cmndeun; this pwvmnn mwpmed it mthe same way, This mumuhon
crated onjeenve siandard muncompumcd e Arucl- 2 pun:ole of wmbrmg uonme

| pmhmmmﬂaomnlyhgmmbjeuwmqmummmmmforﬂum‘ ‘

22. -Afterth: mmuoftheom‘rmﬁnﬂmmmmumdmdemm fccmt\nnadhoﬂm
areas ofmwmauonal commerce, such as internationsl mm mus. Recogmzm: ﬂiebmﬁu

' ofmamhzmgmdc in um;es countrigs began negomﬁng’ff\e Gunml Agreqmntm 'h:dem
Services (GATS).

23.  Foreign mvestmmtm closelyrelmd wintemmonmnde.l’mim investment emblenhe 4
| o bumn:mmmwwproudesoodsmdmﬁouwymafm@m m-dof’mly
pravldmgthemﬁombeyundﬂmbordet Conlequenﬂy,ﬂnGATSdnﬁmdeﬁmdu‘dem

,meeaasmcludmgmempplyofmmﬂwu;haﬁmpm’

& The GATT and WTO case low in this regerd is summnr!udmhhmmmemoﬁdnm 183-185
7 GATS Article I(2Xc) ssys: Wmﬁcmuofﬁnmnﬁemmhdm-hmydumw:
mﬂpplhﬂmmmba,mshmmﬂmhmwdwnum i
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28. .

-.10".

'AtmaumemmattheGATSwubﬂnguesohMmmﬂm&mﬂ:eUs Qmi:md

Mmcomduﬁmgﬂ:cNAFTA.’I‘thS Mmcomdcmd.mw ngnnuneltoﬁw'GATf :
mdwo\xld hmr’oeccme s:gnsmumﬂ:eGATS 'ﬂwwmm cfﬂmse wm‘ mmy '-.' ‘

,mﬁuﬂmmmoml ndemgoodsmdmmhetmmmucommu Thebeaaﬁh qfih: ’

NAFTA includé the elimingtion of trade harries for exparts, entunced: prowcnon for mvemfenuf.. :
nrvmeu, and ronger and more competitive. corpanies. TheNAFI‘Aaubummpmny It X

dmhmpnymgﬁeldfumﬂmmdbm

NMAummmﬂmamofmzmphmmthATsfwmvmnmm ‘
comtmmnotcaﬂtentmththchmumprmded%ythmfmmﬁmddmadto

| 'mmue lﬂ)ﬂﬂmnun among the:: three ommtnu.

26. memmwmvh MA

dnfbeudemdedto mmcammmmthAFTAdmﬁmmmeammet

‘investment in ways sdditional to the GATS (mhmugh, fnrmmp)e, pruvmom on fair ud
‘equitable utment) and decided to melude its mvuhnmt national tw.meut provuion in tha
--cmmdlnzthuenddmonﬂmtecﬁm Thul.unh’hﬂwGATS theprwbionofcmoe

" by nai of  loca presemce s exclndod Fom NAFTA Chipter 12 and left for NAFTA
Chapter 11"

,‘sw»rmn mewbchﬂarumﬁnhumdmemmmd‘wun Chmhaufcwmmhmf :

Amconmmmﬂm\vswndh(ummm'\ﬂ 2008). .
S NAFTA Ardels 12 13(2) states tht “cross buﬂumvﬂmdnmumhﬁuﬂamnﬁcﬁmrﬁeﬂmar ‘
z gorviee: {.. )bmdaunmmdudcmemnmdummﬁzmmdsrmybymmmm uddmdmml-

1139 (hwm-beﬁnmm), in Yhet Imimy"
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27. Bydnﬁngﬂun:wamﬂsNAmemﬂutmoftﬂemMm&
mmwouldbeauhe&toboﬂ:NAmedwmmu Cmequmﬂy.tnm

service provider's acuvmaby mloalpreomeem Cmda&mmmdbyﬂnnmonl
reatment oblxgahona in both the OATS énd NAFTA Chaprer 11.

28, mmpumwﬂdmhmmaedmmmummmmnnmmﬁymf
-AmnmmwmbedxﬁcmdwamEMthmmmmdmwhchlppﬁq.. o
FW&ONMAWMM&WWMM%N&TAMW
oblsmmanpmllwuuldmmumﬁnngonmpleulydrffermwwmdmt
obligations in the oﬂterNA.FTA chsptets.'l'hus they unﬁjhem *‘m ldn;mummu
llmguag‘.-.1r1b<»thtl1e1u'adems:rvmelu'l.tltheinvastl!l'm::tt:l!l)b‘ﬂ!'d”i

| 29. -GA‘lT Arucle I(2) says thatucnmhn;putyeo theGATrf-ils tqpmvndenmddithu‘tnem :
when it nnponu alngharnx on a foreign prodﬁetﬂmithnpom on ﬁdﬁwﬂy eﬁhpa&iwor' 3
substitutable product.” Those WTO sationl tremmnnt obligations that do. not. melﬁedjgaqtbn
they protect equ.myofecmpeduve oppartumities mu&wmdhywro@ame f‘
Appeliate Body i this way. Thess cbligations include cm-r mmm«). Aﬂ:lele iofﬂw o

GATS Annex on Tdcwmmuhem. Attlele Wef the. 'nups and Aﬂ:c)e 1 of the ‘
on Government Pmcmmeut Amde s of tﬁa GATS Annm;%n Teleéémmuﬂom m ﬁet!uuet
the same “[ike circumstances” hngum 'of NAFTA Articles 1 102 and ] 202. ,

. . , Ly e
> NAFTA Aricls 1ma>mds 'Buh?mvdnllmmwmp\ddmdm?mymtmlﬂﬂmﬂtmn
Mhmmmhmmxw '

WREMAIN 12389991,1



-12-

30, The dnfterl of NAFTA Arice 1102 were sy avare ofdecinmmptetmg mc;emm
' ~ of the GATT 23 enmrmg equnlny of competitive Wﬂq Awlre ofﬂlmurimudme the
NAFTA draftirs followed almost premely the wording ofme m(4) uo

31 ’hmmmwofmmnmmmmﬁ«mmm the NAFFA
draters choss to subtitre the words “fike products” in GATT Artice M(4)wimduwdl
“mvmmuofmvestors mhkecmmsnnees m‘unomngmmdimmmmm{
choice of words, mWAmcMumabmmmmmmdedwma
treatment obligations: eqnalm' of emnpetmw cpponmheg.

Yo o/inmm‘um) 'nys}
The products of the territory of any contracting party wmhmmawwmmM&mﬁd

muunolwhvwnbleﬂm:hnlmaddblihmduunrmdmdmdn hmpeutcf\l)lwl.ugnldmmd
mnmumm&rmmlme,qumwm uummdim‘bumnerm .

NAFTA-Articls 1102 says: ‘
Each Parry shall mwmtwmumwﬁrmwmmmmmmmnm-,
mlibmeu,n:wmm[whmﬁmmhm]ﬁmwwmmnqm'ildu.

expansion, management, conduct, opauﬂm. ad nk of other lllupolmon of investments.
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32. Foreign mnuopolies and sme cntupmel are uniquely phee%h bumenu mw
by abuumg their mmopalymwlegcs. The Chawber is pudmlu-ly coneunedthlt mtumal
law prevents famgn monopolics abunnz guch privileges and dat us businesses opmﬁng lbmd

: qm, therefore, aperate furly.

N ’hmﬂemmhcumau,inmmoml lnwholdtmruponﬁble fwmonmlm !
| mmlypnvu"s‘m‘@'mmmw Feremnple mcmw.,,, ¢;' o

'w'ro Pane] docided that the prices Canad Post cbarged inr deuvcry ofpenodmnw
attr!bmable to Gnuda andlmuhed ﬂ:emtwml wmabhphdum Atﬂele ) ome:'

rcupomibxmyby pointing to the uom:alnthm of the mepolyennm m:,m f
geek to uclpemmﬁbihvbmthemmly lcumbo'&ugovunmumlm
capuny numlymdmmmmmhmmwmmﬁm&mﬁ
mmormdwnﬂnmmvm&nmwmumﬁﬁtymﬂﬂnny

'Z_Cmda Plriodlub Dispe Settlement mmmwrms IR (14Mlﬂ=h 1997 1997 nmmtwm).nm $3%
- 536,
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34 The Pancl’s decision was consistent with other mwrudonlf u-n:un-l Bacmons mﬂ'bunhg
| mpmhmywtham,demmhaoommﬂnmdﬁewedeondewmple

m Salbu'v Morocco o BIT m‘bmal decided thatan B0 persent govumem ownied. now;ﬁél‘i’

R
' gubcantracting ufhgbwny canmuct:m wag. aﬂnbuu‘oletoMomco i For the Chnmbar itiq

: mpmhmmeﬁﬂgwmenmobjeeuvupmudm;hthecmumv{hu ofn
mmmumcmﬁmadu govmmutmm

-

-

35. MTA&mw&mdmmmumofNAﬂAbeymmﬂmﬂmd

responsibility for monopolies: 'Iheﬁmacuddremﬁgmductofenﬁmiym 'f‘:_ 9
'_ wmmm-pnmﬂmm,mmway,aﬁluudmrhemnb&muﬁumspﬁ;ﬁa

etpamty Tinsﬁmucroﬁuponu'biktyheshtheChpttISpmmmothefhm mﬁcles'
'1562(3)() and 1503(2). Por cxaraple, Aruole 1502(3XE) srovides thet such monopohumiim
&mmmmMpmhmdmmUMmdmwTheNAFIAﬂmmtm
 mvestars theright 1o directy claim againt the stte for monopolies’ et o act ki
.mﬂ:.ﬂiucpmmim.

36. Chspmrllmdthemmmmmmﬂhwdmmmmmﬂumdmd
ummumhsﬂe.mmmmnmmmwmmmef |
mwmmﬂntmpmofﬂumwdfmmemduetofmmpnhumdmuenﬁphen

thnlctforswunmenhlm

b s.::umonm.w. and Naistrads SPA. v. Kingdom of Morocco, ICSlDCmNo. mmou Dlm-cn m:ﬂum
(Julyza.zoonzoo: numzxz npnus -35.
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37.

38,

39.

40,

;.15;

| NAFTA supplements the obligations tmder these first two ticfs with o third ter ot‘nsponiihlny :
 foundin Articles 1502(3)(0) xnd 1503(2). These prcvnsxmeunﬁm m' reapmsibll&yibr the %

guvanmm conduct ofnwnopoha and state antetpdm thn m mugm gtﬂurﬂnﬂ,m
organs.

' Exmordmmly, Canada suggests that the NAFI‘A. dumed 0 enham:é h'bmlianm mﬁu
. regicn, actually- reduees states’ rupamibxlny forthe u:umofmcnopohu under uuwmny
' mmnncmi law. Canada argues that Arﬂclea 1502(3)(:) mﬂ 1503(1) mulﬂy nplaeo m‘f

respmxi’oﬂny under Chapter 11 mdthat the level ofrupmnbihwmddAﬁdlu tmm»
lsoaa)mlowmmnmdammmmwﬂwsMMM ‘
inconsistent with ﬁaNAPTA Pardu moiundn. expremdm d:omblcmﬁewt,m;

de‘hWNmeﬂﬁlﬂmdoblipﬂWMdemeMMmmT fiflind

by delegmngrupou;ibihtytomopohu and mantnpdlu

Tndemdothermlu]mulmdbﬂmdmmnbfeoopﬂmm "Bymdmndng;r&héf" | I\
thmbmtdmg, onthmnsms,(:mnda‘s mmmmmwmw

commerce,

Under Cansda’s murpmnﬁon NAFI‘A Partics sould dhmmmn agdnu fmipmmw‘

ueﬁwmvnifmqwdﬁmﬁnmmmgﬂubmdc Clﬂlﬂl’iimﬂmmiblﬂ‘:
lheNAFTAPuuesmdopreeL.lywhuﬂnNAFTAwdenmedtnmemda‘ B
mm'preutmn is |neonmmtwiﬂ:ﬂ1e NAFTA Parties’ rm!uﬂtm,ﬂxpnned !Mhepeambletc
theAgmment,m“enhmﬂ:empeﬂﬂvenmofmmﬁrmsmglowmrkm c-nm
mwrpreuhun i inconeistent with the NAFI‘A objective, med i Article 102(1)(b),
wouemdiumofhrmpm”mtheﬁwmdem

Cansde’s interpretation also mb!e.u the NAFTAPa:ﬂu . evade rnbuhy under international law

i
&l
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41. ,.'UsbumemommdnnmexputNAFTAMubemenmmthwﬁuﬂmt
uummthumer Theybxpeetdm, conmmtunmcmtaimymgmhwxl)w mﬁﬁ ;
‘be respunsﬂ:le ﬁunuch actions. U’S buumm ‘oxpect ﬂntthe NAFIAMM ﬁﬂﬁﬂmh& '

,ﬁmmdammeompeuhonmdmdeh‘benhmsabjm

Q. "Asdemmgbove this Tofbunal should et ritrmsion 0 et ' sightorenid . ©
~ interpretation of the national treatmen cbhgntsoninNAFl‘A A:tcle 11ozthuwoux&prms
cohcnv:mdpmposivemuungtothsobnpmn Inaddinmﬂns}'ribmﬂshmﬂdhwmtthe-;
: smofmvmtwmwwhmdmwmmmlmwﬁmﬁth -:f

internationat hwwenmmtgwunmcnucmotuaem mtspmelwmdeﬁwqﬂmwise
bmding inteynational truzy obligations. -

FredF. Piéfdmg '** B
Charles Ower| Vurﬂl Jr. "
wuymamme Lu'., :
1776 K Street, NW : o
Washingtor, DC 20006
202.719.7323 :

Dated: Ostober 20, 2005 -
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