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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: COMMERCIAL DIVISION

In the Matter of the Arbitration Between

FORESIGHTLUXEMBOURG SOLAR 1
SARL.

FORESIGHTLUXEMBOURG SOLAR 2
SARL.

GREENTECHENERGY SYSTEMSA/S,
(NOW KNOWN AS ATHENA
INVESTMENTSA/S)

GWM RENEWABLEENERGY| S.PA.

GWM RENEWABLE ENERGYII SPA.

Index No.
Petitioners

Petition to Confirm Foreign
Arbitral Award

THE KINGDOM OF SPAIN

Respondent

PETITION TO CONFIRM FOREIGN ARBITRAL AWARD

Petitioners Foresight Luxembourg Solar 1 SA.R.L., ForesightLuxembourg Solar 2
SA.RL., GreentechEnergy SystemsA/S (now known as Athena InvestmentsA/S), GWM
Renewabldnergyl SP.A., andGWM Renewabldnergyll SP.A. (togethey“Petitioners), by
and through their undersignedcounse] hereby petition this Court for an order pursuantto 9
U.S.C. § 207 (i) confirming andrecognizingthe final arbitral award(the “ Award") renderecn
Novemberl4, 2018in an arbitrationbetweenPetitionersand Respondenthe Kingdom of Spain

(“Spairf) pursuantto the Rules of Arbitration of the Arbitration Institute of the Stockholm
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Chamberof Commercg“SCCRules ;! (ii) enteringjudgmentin Petitioners favor againstSpain
in the amountof the Award with pre- and postjudgmentinterestand costsas providedtherein
and asauthorizedby law, plus the costsof this proceeding and (iii ) awardingPetitionerssuch
otherandfurtherrelief asthis Courtdeemgust andproper

Parties, Jurisdiction and Venue

i ¥ Petitionersbring this summaryproceedingunderthe United NationsConvention
for the Recognitionand Enforcementof ForeignArbitral Awards (Junel0, 1958, 21 U.S.T.
2517 330 U.N.T.S. 38 (the “New York Conventiori) and Chapter2 of the FederalArbitration
Act (“FAA”), 9 U.SC. 88 201 et seq, to confirm a duly-renderedarbitrationawardissuedin
their favor againstSpain

2. PetitionersForesightLuxembourgSolarl S.A.R.L (“Foresightl”) and Foresight

g Luxembourg Solar 2 SA.RL. (“Foresight 2") are private limited liability companies

incorporatedunder the laws of Luxembourg under the registrationnumbersB0146200and
B0151603respectively

3. Petitioner GWM RenewableEnergy | SPA. (“GWM 1) was originally
incorporatedas“GWM RenewableEnergyS.A.”) in Luxembourgandonly in 2011transferred
to Italy andtransformednto an Italian joint stock public companyduly incorporatedunderthe
laws of Italy andlistedin the commercialregisterin Romeunderthe registrationnumberRM —
1305360

4. Petitioner GWM RenewableEnergy Il SP.A. (“GWM II") was originally
incorporatedas“GWM RenewabléEnergyS.A.”) in Luxembourgandonly in 2011 transferred

to Italy and transformednto an Italian joint stock public companyincorporatedunderthe laws

L A duly certified copy of the Final Award is attachedas Exhibit A to the Declarationof CharleneSun dated
Decembeii4, 2018(“SunDecl.”), Exhibit A ] 9.
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of Italy and listed in the commercialregisterin Rome under the registrationnumberRM -
1305410 Sincethefiling of the Requesfor Arbitration, GWM Il changedts form to a limited
liability companyknown as GWM RenewableEnergyll S.R.L. On June30, 2014 GWM |
owned71% of GWM lI. As of March2016 GWM | owns100% of GWM II.

5. PetitionerGreentechEnergy SystemsA/S (“Greentect), now known as Athena
Investments\/S, is a publicly-listed companyduly incorporatedunderthe laws of Denmarkand
listedin the Danishcommerciakegistryundertheregistratiomumber36696915 SinceJune30,
2014 GWM II hasowned 71% of GreentechAs of March 2016 GMW Il owns 50.73% of
Greentech(now Athena InvestmentsA/S). GreentechbecameAthena InvestmentsA/S on
December 2, 2017

6. Respondenis the Kingdom of Spainandis a foreign statewithin the meaningof
the Foreign SovereignimmunitiesAct (“FSIA”), 28 U.S.C. 88 133Q 1332 1391(f), 1441(d),
1602611 ThisCourthaspersonajurisdictionoverSpainpursuanto § 133Qb).

7. 28 U.SC. § 16054a)(6) providesan exceptionto sovereignimmunity for any
claim againsta foreign statethat seeksrecognitionof an arbitrationawardmadepursuantto an
agreementto arbitrate if the “agreementor award may be governedby a treaty or other
internationalagreemenin force for the United Statescalling for the recognitionandenforcement
of arbitral award$.]” 28 U.S.C. § 1605a)(6)(B). This Court therefore has subject matter
jurisdiction over this matterpursuantto 28 U.S.C. § 133((a), becauseSpainis not entitled to
sovereignimmunity in connectionwith this proceeding which seeksrecognitionof a foreign
arbitralawardfalling underthe New York Convention

8. Venueis properin this Court pursuantto CPLR 503a), and the amountin

controversyhereinexceedshejurisdictionallimits of all courtsof inferior jurisdiction
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The Arbitration Agreement

A. Spain's Consentto Arbitrate

9. Spainconsentedo arbitrateits disputewith Petitionerspursuantto the Energy
CharterTreaty (“ECT’).2 The arbitrationagreemenbetweenthe Petitionersand Spainconsists
of two elements(i) Spairis consentcontainedn Article 26(3) of the ECT; and (ii) Petitioners
consentontainedn their Requestor Arbitration.

10.  Spainsignedthe ECT on Decemberl?, 1994 and ratified it on Decemberll,
1997 The ECT enteredinto force in the Kingdom of Spainon April 16, 1998 In accordance
with Article 1(2) of the ECT, Spainis a ContractingPartyto the ECT.3

11.  Article 26 of the ECT, entitled” Settlemenbf DisputesbetweeranInvestoranda
ContractingParty,” providesasfollows in sub-paragraph3)(a):

(3)(a) Subjectonly to subparagraph&) and(c), eachContractingParty herebygivesits

unconditional consentto the submissionof a disputeto international arbitration or

conciliationin accordancavith the provisionsof this Article.

12, Accordingly, Spainprovidedits written consentto the arbitrationin ECT Article

26(3), asit is a ContractingPartyto the ECT.

B. Petitioners Consentto Arbitrate

13 Luxembourgsignedthe ECT on Decembeil 7, 1994andratified it on February7,
1997 The ECT enterednto forcein Luxembourgon April 16, 1998 In accordancevith Article
1(2) of the ECT, Luxembourgs a ContractingPartyto the ECT.

14, Italy signedthe ECT on Decemberl7, 1994 andratified it on Decembel5, 1997

The ECT enteredinto force in Italy on April 16, 1998 In accordancevith Article 1(2) of the

2 A trueandcorrectcopy of the ECT s attachedasExhibit B to the SunDecl.
3 Exhibit B, Article 1(2) of the ECT providesthat a “ ContractingParty’ means*a stateor Regional Economic
IntegrationOrganizatiorwhich hasconsentedo be boundby this Treatyandfor which theTreatyis in force”
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ECT, Italy wasa ContractingPartyto the ECT until Decembe1, 2014whenit withdrew from
the ECT.4 While Italy is nolongera memberof the ECT (asof Januaryl, 2016, all investments
existingat thetime of its renunciatiorof the ECT remainprotected andinvestorsfrom Italy are
allowedto usethe DisputeSettlemenProvisionsof the ECT until 2036.5

15. Denmarksignedthe ECT on Decemberl?, 1994 and ratified it on August 22,
1997 The ECT enterednto forcein Denmarkon April 16, 1998 In accordancevith Article 1(2)
of theECT, Denmarkis a ContractingPartyto the ECT.

16.  As “companielkor otherorganizatioff\] organizedin accordancevith the law
applicablein” Luxembourg Italy, and Denmark PetitionersForesightl, Foresight2, GMW |,
and GMW 11, and Greentechare “Investor$ within the meaningof Article 1(7)(@)(ii) of the
ECTS

17.  As “Investors under Article 1(7) of the ECT, Petitioners investmentased
claimsagainstSpainwereproperlysubmittedto arbitrationin accordancevith the ECT, andthe
tribunal properlyfoundthatit hadjurisdictionoverPetitionersclaims

18.  Articles 26(2)(c) and 26(4)(c) of the ECT provide that an Investormay electto
submit a dispute for resolution through arbitration under the Arbitration Institute of the

StockholmChambeiof CommerceThelnvestoris requiredto makeits consenin writing.”

4 Jtaly’ s withdrawaltook effecton Januaryl, 2016

5 Exhibit B, Article 47(3) of the ECT providesfor a“sunseiperiod’ of 20 yearsduringwhichthe ECT will continue
to apply to pre-existingqualifying investmentsfter a signatorystates withdrawalfrom the Treaty.

6 Exhibit B, Article 1(7) of the ECT provides in pertinentpart, that an “Investof means“with respectto a
ContractingParty,” “(i) a natural personhavingthe citizenshipor nationality of or who is permanentlyresidingin
that ContractingPartyin accordancevith its applicabldaw,” or “(ii) a companyor otherorganizationorganizedn
accordancevith thelaw applicablein thatContractingParty.”

1 SeeExhibit B, ECT, Article 26(4)(c) (“In the eventthat an Investorchoosego submitthe disputefor resolution
undersubparagrapkR)(c), thelnvestorshall further provideits consenin writing for thedisputeto besubmittedto .
.. [arbitrationpursuanto the SCCRuleg.”
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19.  Petitionersprovided their written consentto the Arbitration in f 75 of their
Requesfor Arbitration datedNovember2, 2015, asfollows:
“Claimantsherebyconfirm their consento arbitrationunderthe ECT and
submitthis disputeto the Arbitration Institute of the StockholmChamber
of Commercean accordancevith Article 26(4)(c) of theECT.”9

The Arbitration

20.  Petitionerscommencedhe arbitration at issuehereinby servinga Requestfor
Arbitration on Spainon November2, 2015 The Requesfor ArbitrationinvokedArticle 26(4)(c)
of the ECT, which permitsthe submissiorof disputesarisingunderthe ECT to arbitration“under
the Arbitration Instituteof the StockholmChambenf Commercé

21 The arbitrationwas seatedin Stockholm Swedenand proceededn accordance
with the Stockholm Chamberof Commerce(*SCC’) Rules as provided by the ECT. The
selectionof the arbitral tribunal consistecbf Dr. Michael Moser (Chairpersonappointedby the
SCC as Chairpersonpursuantto Article 13 of the SCC Ruleg, ProfessorDr. Klaus Sachs
(appointedby Petitionery, andDr. Raul Emilio Vinuesa(appointecby Respondent

22.  Spainwasrepresentetby counseln thearbitrationby its attorneygthe Abogacia
Generaldel EstadeDirecciondel ServicioJuridicodel Estad). Spainparticipatedn all aspects
of the arbitration it submitted a CounterMemorial on the Merits and Memorial on
JurisdictionalObjections Rejoinderon the Merits and Reply on Jurisdictionaswell aswitness

statementandexpertreports

8 A true and correctcopy of the Requesffor Arbitration, datedNovember2, 2015is attachedas Exhibit C to the
SunDecl.
9 Exhibit Cf 75.
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23.  Thetribunal conducteda hearingon Jurisdictionand Merits from January22-26,
2018 at the ICC's hearingfacility in Paris France during which the tribunal heardtestimony
from both Petitioners andRespondens witnesses

24.  The tribunal issuedthe Award on November14, 2018 The Award found that
Spainhad violatedits obligationsunderthe ECT with respectto Petitioners investmentsand
found Spainliable to Petitionersn the amountof €39,000000.0Q andawardedreasonableosts
incurred by the Petitionerstotaling € 3,900374.73 and US$ 2,997,596.33 as well as any
applicablevalue Added Tax It alsoawardedpre-awardinterestat a rateof 1.4% compounded
monthly, and postawardinterestat a rate of 3.5% compoundedmonthly. This Petition seeks
recognitionof the Award by this Court A duly-certified copy of the Award is attachedas

Exhibit A to theSunDeclaration

Summary of the Dispute

25.  Petitioners case arises out of certain legislative and regulatory measures
introducedby Spain beginningin 2007, the stated purposeof which was to induce private
investmenin renewablesnergyfacilities in orderto enableSpainto meetnationalandEU level
targetdor electricitygeneratiorfrom renewableenergysourcesy 2010.10

26. BetweenMay 2009and May 201Q PetitionersacquiredSpanishcompanieghat
operatedhreesolarphotovoltaic(“ PV”) facilities: in May 2009 Foresightl acquiredthe SMW
MadridejosPV plant in March 201Q Foresight2 andGWM Il jointly investedin the 9.8 MW
La Castillejaplant andin May 201Q GWM Il investedn the1.8 MW FotocampillosPV project

comprisedof eighteenl00 kW plants!! All of theseplantswereregisteredunderRoyal Decree

10 Exhibit A f 53.
11 Exhibit A f 94.
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661/2007 (“RD 661/2007"), which (i) establishedixed Feedin Tariffs (“FiTs")12 for qualifying
PV facilities for the durationof their operatingives and(ii) gavesuchfacilities priority of access
anddispatchto theelectricitygrid.13
27.  Shortly after Petitioners investmentsSpainbeganenactinga numberof decrees
andlaws which laterservedasthe basisfor Petitioners arbitrationclaims including
e In November201Q SpainenactedRoyal Decree15652010 (“RD 15652010')
which cancelledthe right of PV facilities to receivethe FiTs specifiedin RD
661/2007 after 25 yearsof operation(subsequentlgxtendedo thirty yearg.14
e In December201Q Spainenactedroyal DecreeLaw 14/2010(“RDL 14/2010')
which cappedthe annualoperatinghoursfor which PV facilities could receive
FiTs andestablished new 0.5EU/MWh “accesgoll” on all electricity delivered
to thegrid.15
e In December2012 SpainenactedLaw 152012 (“2012 TVPEE’) introducinga
7% tax on all electricitygeneratiomevenugincludingFiT revenuel
e In July 2013 SpainenactedRoyal DecreeLaw 92013 (“RDL 9/2013), which
repealedhe RD 6612007 supportschemeandreplacedt with a differentsupport
schemethat required renewable energy facilities to sell electricity on the
wholesalemarket Under the new supportscheme insteadof FiTs, producers
would receive the market price plus remunerationdesignedto achieve a

“reasonablerate of return” which Spain would revise periodically in its

12 A FeedIn Tariff is a paymentto producersof renewableenergyper kilowatt-hour of electricity deliveredto the
grid. .

13 Exhibit A 9 54.

14 Exhibit A 99 124125 (this wasultimately extendecby Law 2/2011to 30 years.

15 Exhibit A 99 126-128
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discretion'® The new supportschemeestablishedinderRDL 9/2013switchedthe
support schemefrom an “at risk” model to a “regulatedreturd’” mode| and
significantly reducedthe amountof financial supportprovidedto Claimants PV
plants'’
e In Decembe013throughJune2014 Spainenacted_aw 24/2013 Royal Decree
4132014 (“RD 4132014) and Ministerial Order IET/10452014 (*MO
10452014), which further detailed how remunerationof PV facilities would
henceforttbecalculated
28.  The net effect of thesenew regulationsdrastically reducedthe profitability and
value of Petitioners investmentsand in 2015 and 2016 Petitionerswere forced to sell their
investmentsn thePV plantsat a substantialoss®®
29.  Petitioners Requestfor Arbitration allegedthat Spainviolated Article 10(1) of
the ECT by failing to provide fair and equitabletreatment(FET") to Claimant$ investments
that their investmentsvere unlawfully expropriatedas a resultof the changego the regulatory
frameworkafter RD 661/2007, andthat Spainviolatedthe “umbrellaclausé of Article 10(1) of
the ECT by violating its obligationsto PetitionersunderRD 661/2007.19
30. Spainpresentedwo objectionsto the tribunals jurisdiction (i) that the dispute

was an Intra-EU disputeand that EU law forbids EU Member Statesfrom arbitratingdisputes

16 Exhibit A Hj|l 31, 133
17 Exhibit A H{ 391-392
18 Exhibit A H{ 142144
19 Exhibit A H 261
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with EU investors® and(ii) thatthe 2012 TVPEE tax introducedon the productionof electrical
energyis a legitimateTaxationMeasuresubjectto the carveoutin ECT Article 21(1).

31.  Thetribunal ultimately rejectedthe first jurisdictional objectionon groundsthat
thetribunalwas" not awareof a singleawardthat hasfound ‘intra-EU’" disputesto be excluded
from the scopeof Article 26(1) ECT,” but therehad beenat least“eighteenawardsin which
jurisdiction over intraaEU investmenttreaty disputeshad beenupheld”2! Moreover sincethe
hearing the tribunal recalledthat at leasttwo more publishedawardshad reachedthe same
conclusior??

32 Thetribunal sustainedhe secondobjectionandthereforedismissedPetitioners
claimsarisingout of Spairis taxationmeasurgs

33.  With respecto liability, the tribunalfound thatwhile the Petitionersdid not have
a legitimate expectationto receivethe preciseFiT specifiedin RE 6612007 for the entire
lifetime of their PV plants they did havea legitimateexpectatiorthat the legal and regulatory
framework would not be fundamentallyand abruptly altered?* As a result the tribunal
concludedthat RDL 9/2013 Law 24/2013 RD 4132014and MO 10452013violatedthe FET
standardassetoutin ECT Article 10(1).25

34.  ThetribunalrejectedPetitioners expropriatiorandumbrellaclauseclaims26

20 Exhibit A H 153 157 it should be noted that on March 3, 2017 the EuropeanCommissionappliedto the
Tribunal for leaveto interveneas a nondisputing party. On June29, 2017 the Tribunal grantedthe European
Commissions requestto file an amicuscuriae brief on the issuesof jurisdictionin the arbitrationand on July 20,
2017, the EuropeanCommissionfiled its amicuscuriaebrief. The Tribunal found the EuropearCommissiohs brief
helpful (Exhibit A 1 199 andnotesthatits decisionnot to directly commenton the Commissiofis brief or any part
thereofis dueto thefact thatthe Commissiorwasnot a partyto the dispute(Exhibit A 1 199).

21Exhibit A f 221

22ExhibitA1221

23Exhibit A1260

24Exhibit A f 365

25Exhibit A H391-398.

26 Exhibit A 11413423

10
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35. The tribunal by majority, ultimately awardedPetitioners€ 39,000000.00 in
damageselatingto its FET claim, and orderedRespondento pay Petitionersthe costsof the
Arbitration andreasonableostsincurred totaling € 3,900974.73andUS$ 2,997,596.33 aswell
asanyapplicablevValue AddedTax. Thetribunalthenawardedntereston the Award at a rateof
1.4% compoundednonthly from June30, 2014to the dateof the Award (November2018, and
thenfrom the dateof the Award until paymentat arateof 3.5% compoundednonthly.

Causeof Action

36. Petitionergepeatandreallegethe allegationsn paragraphd through35 asif set
forth fully herein

37. Thearbitrationagreemensetforth hereinat paragraph® through19 constitutes
“anagreemenin writing” within themeaningof Article 11(2) of theNew York conventiorg’

38.  TheAward aroseout of alegalrelationshipthatis commercialwithin themeaning
of 9 U.S.C. § 202

39. The Award was madein Sweden a nationthat is a signatoryto the New York
Convention and which is a Stateother thanthe Statewhere recognitionand enforcementis
soughthereby

40. TheKingdomof Spain Luxembourg Italy andDenmarkarealsoeachsignatories
to theNew York Convention

41.  TheAward is final andbindingwithin the meaningof the New York Convention

andChapter2 of the FAA.

27 SeeExhibit B, ECT, Article 26(5)(a)(ii) (“Theconsengivenin paragraph(3) togethemwith the written consenbof
the Investorgiven pursuanto paragraph(4) shall be consideredo satisfythe requiremenfor . . . an‘agreemenin
writing’ for the purposeof article Il of the United Nations Conventionon the Recognitionand Enforcementof
Foreign Arbitral Awards done at New York, 10 June 1958 (hereinafter referred to as the ‘New York
Convention).”).

11
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42.  Noneof the groundsfor refusal or deferralof the Award setforth in the New
York Conventionapply.
43.  The Award is requiredto berecognizedandjudgmententeredthereon pursuant

to theNew York Conventionand9 U.S.C. § 207.

WHEREFORE Petitionergray:.

@ Thatthe Court enteran order pursuanto 9 U.S.C. § 207 recognizingthe Award
againstSpain and

(b) That on the basisof the Award, the Courtentera judgmentthat Spainis liable to
Petitionergointly in theamountof €39,000000.00plus (i) Petitioners reasonableostsfrom the
Arbitration in the amountof € 3,900374.73and US$ 2,977,596.33 (ii) any applicableValue
AddedTax; (iii) preawardinterestat a rate of 1.4% compoundmonthly from June30, 2014to
November14, 2018 (iv) postaward prejudgmentinterestat a rate of 3.5% compounded
monthly from November14, 2018 to the date that judgmentis enteredherein and (v) post
judgmentinterestpursuanto N.Y. C.P.L.R. § 5004from the datethatjudgmentis enteredo the
dateof satisfactionand

(© ThatPetitionerdbeawardedsuchotherandfurtherrelief asmaybe proper

Dated New York, New York
Decembeid4, 2018

Respectfullysubmitted
1 Jamed. Berger

Jame<. Berger
CharleneC. Sun

KING & SPALDING LLP

12
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1185Avenueof the Americas
New York, NY 100364003
Tel: (212 5562200

Fax (212) 556-2222
iberge@kslaw.com
csun@kslaw.com

Attorneysfor Petitioners
Foresight_uxembourgSolarl SA.R.L.
Foresight_uxembourgSolar2 SA.R.L.
GreentectenergySystemsA/S (now knownas
Athenalnvestment\/S)

GWM Renewabldénergyl S.P.A.

GWM Renewablé&nergyll S.P.
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TRIBUNAL SUPREMO DEL ESTADO DE NUEVA YORK
CONDADO DE NUEVA YORK : DIVISIGN COMERCIAL

Enel casode arbitrajeentre

FORESIGHTLUXEMBOURG SOLAR 1
SARL.

FORESIGHTLUXEMBOURG SOLAR 2
SAR.LL.

GREENTECHENERGY SYSTEMSA/S,
(AHORA LLAMADO ATHENA
INVESTMENTSA/S)

GWM RENEWABLE ENERGY| S.PA.
GWM RENEWABLE ENERGY Il SPA.

N.° deindice
Demandantes
Peticion para confirmar
un laudo arbitral extranjero
VS
REINO DE ESPANA
Demandado

PETICION PARA CONFIRMAR UN LAUDO ARBITRAL EXTRANJERO

Los DemandanteBoresight_uxembourgSolarl SA.R.L., Foresight_uxembourgSolar2
SA.RL., GreentechEnergy SystemsA/S (ahorallamado Athena InvestmentsA/S), GWM
RenewableEnergy | SP.A. y GWM RenewableEnergy Il S.P.A. (de forma colectiva los
“Demandanté$, por y a travesde su abogadoque suscribe por estemedio solicito al presente
Tribunal la emisionde unaresolucionde conformidadcon 9 U.S.C. § 207 que (i) confirmey

reconozcael laudo arbitral definitivo (el “Laudd’) emitido el 14 de noviembrede 2018 en un
1
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arbitraje entre los Demandantesy el Demandadp el Reino de Espana (*Espand), de

conformidadcon lasNormasde Arbitraje del Institutode Arbitraje dela Camarade Comerciode

Estocolmo(“Normasde SCC';* (i) registrela sentencia favor de los Demandantesn contra
de Espanapor el importe del Laudo con interesesy costespreviosy posterioresa la sentencia
segunlo dispuestoy autorizadopor la ley, maslos costesde esteprocesoy (iii) otorguea los

DemandantelasdemasmedidadegalesgueesteTribunal considergustasy apropiadas

Partes jurisdiccion v competencia

1 Los Demandanteshan entablado este procedimientosumario conforme a la
Convencionde las NacionesUnidas sobreel Reconocimientoy la Ejecucionde los Laudos
Arbitrales Extranjerog(10 dejunio de 1958, 21 U.S.T. 2517, 330U.N.T.S. 38 (la “Convencion
deNuevaYork”) y el capitulo2 dela Ley Federalde Arbitraje (“‘LFA”), 9 U.S.C. 88 201 etseq,

afin deconfirmarun laudoarbitraldebidamentemitidoa sufavor encontrade Espana

2. Los DemandantesForesight Luxembourg Solar 1 SA.R.L (“Foresight1") y
Foresight Luxembourg Solar 2 SA.R.L. (“Foresight 2") son sociedadesprivadas de
responsabilidatimitada constituidasajo las leyesde Luxemburgo conlos numerosde registro
B0146200y B0151603 respectivamente

3 El DemandantesGWM RenewableEnergy | SP.A. (“GWM 1”) fue constituido
originalmentelcomo“GWM RenewabléEnergyS.A.”) en Luxemburgoy en2011sereubicoen
ltalia y se transformoen una sociedadanonimaitaliana que cotiza en bolsa debidamente
constituidaen virtud de las leyesde Italia e inscrita en el registrocomercialde Romacon el
numerode registroRM — 1305360

1 Seadjuntaunacopiadebidamenteertificadadel Laudodefinitivo comoAnexo A ala Declaracionde
CharleneSun confechadel 14 dediciembrede2018(“ Decl. Suri’), AnexocA19
2
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4, El Demandant&GWM RenewableEnergyll S.P.A. (“GWM I1”) fue constituido
originalmentgcomo”“GWM RenewabldenergyS.A.”) en Luxemburgoy en2011sereubicoen
Italia y setransformoen unasociedacanonimaitalianadebidamenteonstituidaenvirtud de las
leyesde ltalia e inscrita en el registro comercialde Romacon el numerode registroRM -
1305360 Desdela presentatiorde la Solicitud de arbitraje GWM Il cambio su naturaleza
juridica a unasociedadde responsabilidadimitada conocidacomoGWM Renewablé€nergyll
S.R.L. A130dejunio de 2014 GWM | poseiael 71 % de GWM II. A partirde marzode 2016
GWM | espropietariadel 100% del GWM 1.

5. El DemandanteGreentechEnergy SystemsA/S (“Greentech), ahora llamado
Athenalnvestment/S, esunaempresauecotizaen bolsadebidamenteonstituidasedgunlas
leyesde Dinamarceae inscritaenel registrocomercialdaneson el numeroderegistro36696915
Desdeel 30 de junio, 2014 GWM Il poseeel 71 % de GreentechA partir de marzode 2016
GMW |l poseesl 50,73 % de Greentecl{ahoraAthenalnvestments\/S). Greentectseconvirtio
enAthenalnvestment®\/S el 12 dediciembrede 2017,

6. El Demandad@sel Reinode Espanay esun estadcextranjerosegunel significado
de la Ley de InmunidadesSoberanag&xtranjerag(“LISE"), 28 U.S.C. 88 1330 1332 1391(f),
1441(d), 1602611 EsteTribunaltienejurisdiccionpersonakobreEspanaonformea 8§ 133Qb).

7. 28 U.S.C. § 1605a)(6) proporcionauna exceptiona la inmunidad soberanaen
cualquierreclamationcontraun estadoextranjeroen dondese busqueel reconocimientade un
laudo arbitral emitido de conformidadcon un acuerdode arbitrajesi el “acuerdoo laudopuede
regirse por un tratadou otro acuerdointemacionalen vigor para los EstadosUnidos que
establezcal reconocimientoy la ejecucionde laudosarbitrales[.]” 28 U.S.C. § 1605a)(6)(B).
Porlo tantg esteTribunal tienejurisdiccionsobreesteasuntoenvirtud dela Ley 28 U.S.C. §
133(Qa), porque Espanano tiene derechoa la inmunidad soberanaen relation con este
procedimientpen dondesebuscael reconocimientale un laudoarbitral extranjeroen virtud de

la ConventionrdeNuevaYork.
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8. EsteTribunal escompetenteen virtud de CPLR 503@), y la cantidadqueselitiga

enel presentsuperdos limitesjurisdiccionalegletodoslos tribunalesdejurisdictioninferior.

El Acuerdo de arbitral e

A. Consentimientopara arbitraje de Espana

9. Espanalio suconsentimient@arael arbitrajede sudisputaconlos Demandantes
envirtud del Tratadodela Cartade Energia(“TCE").? El acuerdade arbitrajeentrelos
Demandanteg Espanaconstadedoselementos(i) el consentimientale Espanacontenidoenel
articulo26(3) del TCE; y (ii) consentimientale los Demandantesontenidcensu Solicitudde

Arbitraje.

10.  Espanasuscribioel TCE el 17 dediciembrede 1994y la ratified el 11 dediciembre
de 1997 El TCE entroenvigor enel ReinodeEspanael 16 deabril de 1998 De conformidad
conel articulo1(2) del TCE, EspanwsunaPartecontratantedelTCE.3

11 El articulo 26 del TCE, titulado “Resolucionde conflictos entreun Inversory una

Partecontratanté establecéo siguienteenel subparrafdq3)(a):

(3)(a) Sujetounicamentea los subparrafogb) y (c), cadaParteContratanteotorgapor el
presentesu consentimientdancondicionalal sometimientode una disputaal arbitraje o
conciliacionintemacionalesle conformidadconlasdisposicionesle estearticula

12.  Enconsecuencid&spangroporcionaosuconsentimient@or escritoal arbitrajeen

el articulo26(3) deECT, ya queesunaPartecontratantelel TCE.

B. Consentimientopara arbitraje delos Demandantes

? Seadjuntaunacopiafiel y exactadel TCE comoAnexoB ala Decl. Sun
®Enel AnexoB, el articulo1(2) del TCE establecgueuna“Partecontratante significa“ una
organizatiordeintegracioneconomicaegionalo estatalquehadadosu consentimientgaraestar
obligadopor esteTratadoy parala cual el Tratadoestaenvigor”.

4
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13 Luxemburgadfirmo el TCE el 17 dediciembrede 1994y lo ratified el 7 defebrero
de 1997 El TCE entroenvigor enLuxemburgoel 16 deabril de 1998 De conformidadconel
articulo1(2) del TCE, LuxemburgoesunaPartecontratantelel TCE.

14.  ltalia firmo el TCE el 17 de diciembrede 1994y lo ratified el 5 de diciembrede
1997 El TCE entroenvigor en Italia el 16 de abril de1998 De conformidadconel articulo1(2)
del TCE, ltalia fixe unaPartecontratanteen el ECT hastael 31 dediciembrede 2014 cuandose
retiro del TCE.* Aunqueltalia ya no es miembrodel TCE (a partir del 1.° de enerode 2016,
todaslas inversionesexistentesal momentode su renunciadel TCE permaneceiprotegidasy

los inversoresde Italia puedenutilizar las Disposicionesde resolucionde conflictos del TCE

hastael 2036.5

15. Dinamarcdirmo el TCE el 17 dediciembrede 1994y lo ratified el 22 de agostade
1997, El TCE entro en vigor en Dinamarcael 16 de abril de 1998 De conformidadcon el

articulo1(2) del TCE, DinamarcaesunaPartecontratantelel TCE.

16. Como “compafiiag u otras organizacionesonstituidasde acuerdocon la ley
aplicableeri’ Luxemburgg Italia, y Dinamarcalos demandanteBoresightl, Foresight2, GMW
I, GMW Il y Greentectson“ Inversores enel sentidodel articulo | (7)(a)(ii) del TCE®

17.  Como“Inversores segunel apartado/ del articulo 1 del TCE, las reclamaciones
conrespecta inversioneslelos DemandantesontraEspanasesometieroral arbitrajedeforma
adecuadade confoimidad con el TCE, y el tribunal determino adecuadamenteue tenia

jurisdiccionsobrelassolicitudesdelos Demandantes

* La retiradade Italia entroenvigor el | .> deenerode 2016
®En el AnexoB, el articulo47(3) del TCE proporcionaun “periodode suspensiohde 20 afios duranteel
cual el TCE continuaraaplicandose lasinversionescualificadaspreexistenteslespueslela retiradadel
Tratadode un estaddirmante
® En el Anexo B, el articulo 1(7) del TCE establecgen la partepertinente que un “Inversof significa
“conrespecta unaPartecontratant, “(i) unapersondisica quetengala ciudadaniao nacionalidadie o
gueresidapermanentementn esaPartecontratantele conformidadcon su legislacionaplicablé, o “(ii)
una empresau otra organizationconstituidade conformidadcon la legislacionaplicableen esaParte
contratanté.

5
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18. Los articulos26(2)(c) y 26(4)(c) del TCE establecemue un Inversorpuedeoptar
por sometemunadisputaparasuresolucionmediantearbitrajeconformea lasnormasdel Instituto
de Arbitraje de la Camara de Comercio de Estocolmo El Inversor debe brindar su

consentimientgor escrito’

19. Los Demandantestorgaronsuconsentimientgor escritoparael Arbitraje en]i 75
desuSolicitud de Arbitraje confechadel 2 denoviembrede 2015, dela siguientemanera

“Los Demandantesonfirmanpor estemediosu consentimientgarael arbitrajeen
virtud del TCE y someterestadisputaa las normasdel Instituto de Arbitraje de la
Camagade Comerciode Estocolmode conformidadcon el articulo 26(4)(c) del
TCE'.

E| arbitraje

20. LosDemandantemiciaronel arbitrajeobjetodel presentel notificar unaSolicitud
de Arbitraje a Espanael 2 de noviembrede 2015 La solicitud de arbitrajesebasoenel articulo
26(4)(c) del TCE, que permiteel sometimientode disputasderivadasdel TCE al arbitraje®“en

virtud delasnormasdel Institutode Arbitraje dela Camarade Comerciode Estocolmd.

21 El arbitraje se realizo en Estocolmg Sueciay se procediode acuerdocon las
normasde la Camarade Comerciode Estocolmo(*SCC’, por sussiglasen ingleg, segunlo
dispuestopor el TCE. La selecciondel tribunal arbitral consistioen el Dr. Michael Moser
(Presidente designadopor SCC como presidentede conformidadcon el articulo 13 de las
normasdel SCQ), ProfesorDr. Klaus Sachs(designadopor los Demandantgsy el Dr. Raul

Emilio Vinuesa(designadgor el Demandadp

"Veaseel AnexoB, TCE, articulo 26(4)(c) (“ En el casodequeun Inversoroptepor someteila disputaa
la resolucionen virtud del subparrafo(2)(c), el Inversor proporcionaraademassu consentimientgoor
escritoparaquela disputasesometaal... [arbitrajeconformea lasNormasde SCQ.”

® Seadjuntaunacopiafiel y exactadela Solicitud dearbitrajecon fechadel 2 de noviembrede 2015
comoAnexo C ala Decl. Sun

° Anexo Cf 75.
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22. Espanaconto con representaciojuridica en el arbitrajepor partede susabogados
(AbogaciaGeneraldel EstadeDirecciondel Servicio Juridico del Estad9. Espangparticipoen
todoslos aspectosiel arbitraje presentaun memorialde contestatiorsobrelos meritosdel caso
y un memorial sobre las objecionesjurisdiccionales una replica sobre los meritos y una

respuestaobrela jurisdiccion asicomodeclaracionedetestigose informespericiales

23.  Eltribunalarbitralrealizounaaudienciasobrela jurisdicciony meritosdel 22 al 26
deenerode 2018enel centrade audienciagle ICC en Paris Francia durantela cual el tribunal

arbitraloyo el testimoniodelos testigosde los Demandanteg del Demandado

24.  El tribunal emitio el Laudoel 14 de noviembrede 2018 El Laudodeterminoque
Espanéaiabiainfringido susobligacionesnvirtud del TCE conrespecta lasinversionege los
Demandantesy determinoque Espanaesresponsablantelos Demandantepor un importede
3900000000 €, y ordencel pagodelos costegustificadosen queincurrieronlos Demandantes
por untotal de3 90037473 €y 2 997 59633 USD, asi como cualquierimpuestosobreel valor
anadidoaplicable Tambienordenoel pagode interesespreviosal laudo a unatasadel 1,4 %
mensualy deinteresegposterioresal laudoa unatasadel 3,5 % mensual EstaPeticionbuscael
reconocimientodel Laudo por parte de esteTribunal Una copia debidamentesertificadadel

LaudoseadjuntacomoAnexoA ala Declarationde Sun

Resumende la disputa

25 La demandade los Demandantesurge de determinadasnedidaslegislativasy
normativasintroducidaspor Espanaa partir de 2007, cuyo objetivo declaradofue inducir la

inversionprivadaen instalacionesle energiarenovablecon el fin de permitir a Espanacumplir
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conlos objetivosnacionales de la UE parala generatiorde electricidada partir de fiientesde

energlarenovableparael 2010.10

26.  Entre mayo de 2009 y mayo de 201Q los Demandantesdquirieronempresas
espanolasjueoperabarresinstalacionesolaredotovoltaicagFV): enmayode 2009 Foresight
1 adquiriola plantafotovoltaicade 8MW Madridejos enmarzode 201Q Foresighz y GWM I
invirtieron conjuntamenten la plantade 9,8 MW La Castillejg y en mayode 2010 GWM I
invirtio en el proyectofotovoltaico Fotocampillosde 1,8 MW compuestgor dieciochoplantas
de 100 Kw.™ Todasestasplantasfueronregistradasonformeal Real Decreto661/2007 (“RD
662/2007), que (i) estableciotarifas reguladas(“FiTs’, por sussiglas en ingle'? para las
instalacionedotovoltaicasque retinanlos requisitesdurantela durationde su vida util y (ii)

otorgoprioridadde accesq conexionala redelectricaadichasinstalaciones’

27.  Pocodespueslelasinversionesielos Demandante€Espanacomenzoa promulgar
diversosdecretosy leyes que posteriormentefueron el fundamentopara las reclamaciones

arbitratedelos Demandante®ntrelos cualesseincluyenlos siguientes

e En noviembre de 201Q Espanapromulgo el Real Decreto 15652010 (“RD
15652010, que canceloel derechode las instalacionedotovoltaicaspararecibir
los ajustesespecificadogn el RD 6612007 despuegle 25 anosde funcionamiento

(posteriormentampliadosa treintaanog.**

Y Anexo Af 53.
" AnexoA f 94.
2 Unatarifareguladaesun pagoa los productoresie energiarenovableoor kilovatio por horade
electricidadentregada la red
3 AnexoA 9 54.
* AnexoA 9 124125 (estoseamplioenultimainstanciaporla Ley 2/2011a 30 anos.
8
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e Endiciembrede 2010 Espangromulgoel RealDecretol4/2010(“RDL 14/2010),
que limito las horas de funcionamientoanualespara las que las instalaciones
fotovoltaicaspodianrecibir las FiTs y establecieromnanueva“cuotade accesd de
0,5 EU/MWh respectaletodala electricidadentregada la red

o~

e Tn Jdiciemore &€ Zuiz, Uspdanapromulgola i.ey 16/201Z (“TVRTE zUiz”) que
estableciainimpuestadel 7 % sobretodoslos ingresode generaciorde electricidad

(incluidoslosingresodeFiTs).

e Enjulio de 2013 Espanapromulgoel Real Decreto9/2013 (“RDL 9/2013), que
revocoel plan de apoyoestableciden RD 6612007y lo reemplazagoor un plande
apoyo diferente que exigia a las instalacionesde energia renovable vender
electricidaden el mercadamayorista Bajo el nuevoplande apoyq enlugardeFiTs,
los productoresecibirianel preciodel mercadomasunaremuneraciomlisenadgara
lograr una“tasarazonablede rentabilidad, que Espanaevisariaperiodicamentele
forma discrecionaf'® EI nuevoplan de apoyoestableciden RDL 9/2013 cambioel
esquemaleapoyodeun modelode“riesgd a un modelode“rentabilidadregulada,
y redujo signiflcativamentela cantidadde apoyo fmanciero proporcionadoa las

plantasfotovoltaicasdelos Demandantes’

e Dediciembrede2013ajunio de2014 Espangromulgola Ley 24/2013 el Real
Decreto4132014(“RD 4132014') y la OrdenMinisterial IET/10452014(“MO
10452014), quedetallanatinmascomosecalculariala remuneraciomelas

instalacione$otovoltaicas

*Anexo AD| 126128
* AnexoA f 31, 133
" AnexoA 9 391-392
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28. El efectonetode estasnuevasnormativasredujodrasticamentéa rentabilidady el
valor de las inversionesde los Demandantesy en 2015y 2016 los Demandantese vieron

obligadosa vendersusinversionesn las plantasfotovoltaicascon unaperdidaconsiderable®

29. En la Solicitud de arbitrajede los Demandantese alegoque Espanainfringio el
articulo 10(1) del TCE al no proporcionarun tratojustoy equitativo(“TJE’) alasinversionegle
los Demandantgsjuesusinversionesueranexpropiadasle formailegal comoresultadaode los
cambiosen el marcoregulatoriodespuesiel RD 6612007, y que Espanainfringio la “clausula
de ambito laboral del articulo 10(1) del TCE al incumplir sus obligacionespara con los
Demandantesnvirtud del RD 662/2007.19

30. Espangresentadosobjecionesa la jurisdicciondel tribunat (i) quela disputaera
unadisputainternadela UE y quela legislaciondela UE prohibea los Estadosniembrosde la
UE participaren el arbitraje de disputascon inversoresde la UE® y (ii) que el impuestode
TVPEE 2012 creadosobrela produccionde energiaelectricaes unamedidatributarialegitima

sujetaala exceptiordelarticulo21(1) del TCE.

31  Enultimainstancia el tribunal rechazda primeraobjecionjurisdictional sobrela

basede que el tribunal “no tenia conocimientode algun laudo en dondese determineque las

¥ AnexoA Y 142-144,
¥ AnexoA |\ 261
2 AnexoA 99 153, 157. debetenerseencuentaqueel 3 demarzode 2017, la ComisionEuropeasolicito
al Tribunal su permisoparaintervenircomounaparteno enlitigio. El 29 dejunio de 2017, el Tribunal
aprobola solicitud dela ComisionEuropegparapresentaun memorialdeamicuscuriae sobrelos
problemasiejurisdiccionenel arbitrajey el 20 dejulio de 2017, la ComisionEuropegresentcsu
memorialdeamicuscuriae. El Tribunal determinoqueel memorialdela ComisionEuropedue util
(AnexoA )\ 199 y senaloquesu decisiondeno hacercomentarioslirectamentsobreel memorialdela
Comisiono decualquierpartedel mismosedebeal hechode quela Comisionno erapartedel litigio
(AnexoA K 199.

10
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disputasintracomunitariasstanexcluidasdel alcancedel articulo 26(1) del TCE’, peroquese
han emitido al menos"dieciocholaudosen los cualesla jurisdiction sobrelos litigios de los
tratadosde inversion intracomunitariosha sido ratificadd.”! Asimismqg desdela fechade la
audiencia el tribunal indico que al menosdos laudos mas publicadosbrindaronla misma

conclusion’

32, iil tribunalconsideraquela segundabjecionhalugary, porlo tantq desestimdas

reclamacionedelos Demandantegerivadasiela medidatributariade Espana®

33 Con respectoa la responsabilidactivil, el tribunal determinoque aunquelos
Demandanteno tenianexpectativasegitimasde recibir la tarifa FiTs exactaqueseindicaen el
RD 6612007 durantetoda la vida util de sus plantasfotovoltaicas tenian una expectativa
legitimade queel marcolegaly normativono alterariade formasignificativay abrupta®* Como
resultadode ello, el tribunal concluyoque el RDL 9/2013 la Ley 24/2013 el RD 4132014y
MO 10452013infringieron las normasde TJE tal y como se estableceen el articulo 10(1) de
TCE®

34.  El tribunalrechazdasreclamacionesle expropiaciory clausulade ambitogeneral

delasPartesDemandante¥

35. El tribunal por mayorig en ultima instanciaotorgo a los Demandante$9 000
00000 € comoindemnizacioren relationcon su reclamationde TJE, y solicito al Demandado
que paguea los Demandantedos costesdel Arbitraje y los costesjustificados en que se
incurrieron por un total de 3 90097473 € y 2 997 59633 USD, asi como cualquierimpuesto
sobreel valor anadidoaplicable El tribunal ordenoademas| pagodeinteresesobreel Laudoa

#AnexoA 1221
22 AnexoA 1221
% AnexoA 1260
*AnexoA 1365
» AnexoA H391-398.
% AnexoA 11413423
11
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unatasadel 1,4% mensualdel 30 de junio de 2014 hastala fechadel Laudo (noviembrede

2018, y desdda fechadel Laudohastael pagoa unatasadel 3,5 % mensual

Causade accion

36. Los Demandanteseiterany vuelvena manifestaias declaracionesle los parrafos

1 a35tancomoseestableceplenamenten estedocumento

37.  El acuerdode arbitrajequeseindica en el presentedocumentoen los parrafos9 a
19 constituye‘un acuerdagpor escritd enel sentidodel articulo11(2) dela ConvenciordeNueva
York.?’

38  El Laudosurgiodeunarelationlegaldecaracteccomercialconformeal significado
estableciden9 U.S.C. § 202

39.  El Laudoseotorgo en Suecia unanation que essignatariade la Convencionde
NuevaYork, y queesun Estadodistinto del Estadoen dondesesolicita el reconocimientoy la

ejecucionpor estemedia

40.  El Reinode EspanalLuxemburgg Italia y Dinamarcasontambienfirmantesde la

ConvenciordeNuevaYork.

41. El Laudo esdefinitivo y vinculanteconformeal significadode la Convencionde

NuevaYork y el capitulo2 dela LFA.

42.  No se aplica ninguna de los causalesde rechazoo aplazamientodel Laudo

establecidasnla Convenciorde NuevaY ork.

27yeaseenel AnexoB, TCE, artlculo26(5)(a)(ii) (“ Seconsiderarajueel consentimient@torgadcenel
parrafo(3) junto conel consentimientgor escritodel Inversorotorgadoen virtud del parrafo(4) satisface
el requisitode... un“acuerdgor escritd a efectosdel articuloll dela ConvenciordelasNaciones
Unidasparael Reconocimienty la Ejecucionde LaudosArbitralesExtranjeroscelebradanNueva
York, el 10dejunio de1958(enadelantela “ Convencionde NuevaYork”).

12
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43.  Esnecesariaeconocerel Laudq y registrarla sentenciarespectodel mismq de
conformidadconla ConventiordeNuevaYork y 9 U.S.C. § 207.

EN TESTIMONIO DE LO CUAL, los Demandantesolicitan
@ Queel Tribunal emitaunaresolutionconformea 9 U.S.C. 8 207 quereconozcael

LaudocontraEspanay

(b)  que conbaseenel Laudg el Tribunal declareque Espanaesresponsablantelos
Demandantesonjuntament@or el importede 39 000000,00 € mas(i) los costegustificadosde
los Demandantesiel Arbitraje por el importe de 3 900 37473 € y 2 977 596,33 USD; (ii)
cualquierimpuestasobreel valor anadidoaplicable (iii) interesegreviosal laudoa unatasadel
1,4% mensualdel 30 de junio de 2014 al 14 de noviembrede 2018 (iv) intereseslespuegiel
laudoy previosa la sentenciaa unatasadel 3,5 % mensualdel 14 de noviembrede 2018a la
fechaenqueseemitala sentenciabjetodel presentee (v) intereseposteriores la sentenciale
conformidadconN.Y. C.P.L.R. § 5004 dela fechaen queseemitala sentencidhastaa la fecha
decumplimientodel pagqg y

(© Queseconcedara los Demandantetodaslas demasmedidasadicionalegjuesean
apropiadas

FechaNuevaYork, NuevaYork
14 dediciembrede2018

Atentamentge

/s Jame<. Berger

Jame<£. Berger
CharleneC. Sun

KING & SPALDING LLP

1185Avenueof the Americas
NuevaYork, NY 100364003
Tel.: (212 5562200

13
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Fax (212 556-2222
iberge@kslaw.com
csur@kslaw.com

Abogadosielos Demandantes
Foresight_uxembourgSolarl SA.R.L.
Foresight_uxembourgSolar2 SA.R.L.
GreenteclEnergySystemsA/S (ahora
llamadoAthenalnvestments\/S)
GWM Renewabld=nergyl S.P.A.
GWM Renewabldnergyll S.P.
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TRANSPERFECT

City of New York, Stateof New York, Countyof New York

[, AuroraLandman herebycertify thatthedocumentitled, “201812-14 Dkt 01]
Petitionto Confirm ForeignArbitral Award’ with indexnumber6562512018is, to the
bestof my knowledgeandbelief, atrueandaccuratdranslationfrom Englishinto
Spanish(ES).

L0

AuroraLandman

Swornto beforemethis
Decembei0, 2018

L4

SignatureNotary Public

\\\\\HIHHU;H

\\\ Q'NDYp 7
\l* ........ 00,

Stamp NotaryPublic

LANGUAGE AND TECHNOLOGY SOLUTIONS FOR GLOBAL BUSINESS

THREE PARK AVENUE, 40TH FLOOR, NEW YORK, NY 10016 | T 212.689.5555 | F 212.689.1059 | WWW.TRANSPERFECT.COM
OFFICES IN 90 CITIES WORLDWIDE
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: COMMERCIAL DIVISION

In the Matterof the Arbitration Between

FORESIGHT LUXEMBOURG SOLAR 1
SA.RL.

FORESIGHT LUXEMBOURG SOLAR 2
SARL.

GREENTECHENERGY SYSTEMSA/S

(NOW KNOWN AS ATHENA
INVESTMENTSA/S)

GWM RENEWABLE ENERGY| SP.A.
GWM RENEWABLE ENERGY Il SP.A.

Index No.
Petitioners

Notice of Petition to Confirm Foreign
Arbitral Award

THE KINGDOM OF SPAIN

Respondent

PLEASE TAKE NOTICE that on December 14, 2018 Petitioners Foresight
LuxembourgSolar 1 SA.R.L., ForesightLuxembourgSolar 2 SA.R.L., GreentechEnergy
SystemsA/S (now known as AthenalnvestmentsA/S), GWM RenewableéEnergyl SP.A., and

GWM RenewableEnergy Il S.P., have filed a Petition to Confirm Arbitral Award in the

1 of 2
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SupremeCourtof The Stateof New York, New York County, againstRespondenthe Kingdom
of Spain A copyof the Petition the Affirmation of CharleneC. SundatedDecembeil4, 2018
andall exhibitstheretq is attachedhereto An applicationwill be madeto this Court to be held
at a courthousethereof locatedat 60 CentreStreet City of New York, Countyof New York,
Stateof New York, at the Submissiong?art Room130, on the 12th day of April, 2019 at 9:30
am. that day, or as soon thereafteras counselcan be heard for an order pursuantto the
Conventionon the Recognitionand Enforcemenbf ForeignArbitral Awards(Junel0, 1958 21
U.ST. 2517 330U.N.T.S. 38) andChapter2 of the FederalArbitration Act (9 U.S.C. § 201, et
seq), confirming the Award and directing that judgmentbe enteredthereon andfor suchother
andfurtherrelief asmaybejust, proper andequitable togethemwith the costsanddisbursements

of this proceeding

PLEASE TAKE FURTHER NOTICE that an answerand supportingaffidavits if any,

shallbeservedatleastseverndaysbeforetheaforesaiddateof hearing

Dated New York, New York

Decemben4, 2018
Respectfullysubmitted

/sl Jamed<£. Berger

Jame<. Berger

CharleneC. Sun

KING & SPALDINGLLP
1185Avenueof the Americas
New York, NY 100364003
Tel: (212 5562200

Fax (212) 556-2222
iberge@kslaw.com
csun@kslaw.com

Attorneysfor Petitioners
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TRIBUNAL SUPREMO DEL ESTADO DE NUEVA YORK
CONDADO DE NUEVA YORK : DIVISION COMERCIAL

Enel casode arbitrajeentre

| FORESIGHT LUXEMBOURG SOLAR 1
SARL.

FORESIGHT LUXEMBOURG SOLAR 2
SA.RL.

GREENTECH ENERGY SYSTEMS A/S,
(AHORA  LLAMADO ATHENA
INVESTMENTSA/S)

GWM RENEWABLE ENERGY| SPA.

GWM RENEWABLEENERGYII SPA.

N.° deindice
Demandantes
Aviso de peticion para confirmar
un laudo arbitral extranjero
VS.
| REINO DE ESPANA
Demandado

POR ESTE MEDIO INFORMAMOS QUE, el 14 de diciembrede 2018 los Demandantes
ForesightLuxembourgSolar 1 SA.R.L., ForesightLuxembourgSolar2 SA.RL., Greentech
Energy SystemsA/S (ahorallamado Athena InvestmentsA/S), GWM RenewableEnergy |
S.PA. y GWM RenewableEnergyll S.P. presentaroruna Peticion paraconfirmar un laudo
arbitral en el Tribunal Supremaodel Estadode NuevaYork, Condadode NuevaYork, encontra

1
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del Demandadpel Reinode EspanaSeadjuntanal presentelocumentainacopiadela Petition
la Declarationde CharleneC. Suncon fechadel 14 de diciembrede 2018y todoslos anexos
respectivosSe presentarainasolicitud a esteTribunal medianteun actoquesecelebraraenel
juzgadodel mismq ubicadoen 60 CentreStreet Ciudadde NuevaYork, Condadode Nueva
York, Estadode NuevaYork, enel Areade Presentatiomle DocumentosSalal30, el dia 12 de
abril de 2019 a las 9:30 a m. de dicho dia, o de hacerlomastarde a la brevedadposiblepara
que se puedaescuchaml abogadorespectivo a fin de que se emita unaresolutionjudicial de
conformidad con la Conventionsobre el Reconocimientoy la Ejecucionde las Sentencias
ArbitralesExtranjerag10 dejunio de 1958 21 U.S.T. 2517 330U.N.T.S. 38) y el capitulo2 de
la Ley Federalde Arbitraje (9 U.S.C. § 201, et seq), que confirme el Laudoy ordeneque se
inscribala sentenciaasi como los demasrecursosposterioresque seanjustos apropiadosy

equitativosjunto conlos costesy desembolsode esteprocedimiento

POR ESTE MEDIO INFORMAMOS TAMBIEN QUE se notificaranla respuestay las
declaracionefuradasde apoyq si las hubiere al menossietediasantesdela fechaindicadapara

la audiencia

FechaNuevaYork, NuevaYork
14 dediciembrede2018

Atentamente

A/ Jame<£. Berger

Jame<. Berger

Charlen€eC. Sun

KING & SPALDING LLP
1185Avenueof the Americas
NuevaYork, NY 100364003
Tel.: (212 556-2200

Fax (212 556-2222
iberge@kslaw.com
csurn@kslaw.com

Abogadogielos Demandantes
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: COMMERCIAL DIVISION

In the Matterof the Arbitration Between

FORESIGHT LUXEMBOURG SOLAR 1
SARL.

FORESIGHT LUXEMBOURG SOLAR 2
SAR.L.

GREENTECHENERGY SYSTEMSA/S
(NOW KNOWN AS ATHENA
INVESTMENTSA/S)

GWM RENEWABLEENERGY| S.PA.
GWM RENEWABLEENERGY Il SPA.

Index No.
Petitioners

THE KINGDOM OF SPAIN

Respondent

AFFIRMATION OF CHARLENE C.SUN

CharleneC. Sun anattorneyduly admittedto practicebeforethe courtsof the
Stateof New York, affirmsthefollowing to betrue underpenaltyof perjury:.

1. | am of counselto King & SpaldingLLP, counselto Petitionersherein | ama

memberin good standingof the Bar of the Stateof New York and am authorizedto practice

1 of 2
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beforethis Court | havepersonalknowledgeof the factssetforth herein andcould andwould
testify to themif calleduponto do so.

2, This affirmationis providedin supportof Petitioners Petitionto Confirm Arbitral
Award (the “Award’) captionedSCC Arbitration V (2015150 and renderedon Novemberl4,
2018 in an arbitration betweenPetitionersand Respondentthe Kingdom of Spain (* Spairi)
underthe Arbitration Rulesof the Arbitration Instituteof the StockholmChambeiof Commerce
pursuantto the United Nations Conventionfor the Recognitionand Enforcementof Foreign
Arbitral Awards (June 10, 1958, 21 U.ST. 2517 330 U.N.T.S. 38 (the “New York
Conventiori) andChapter2 of the FederalArbitration Act (“FAA”), 9 U.S.C. 88 201etseq

3. AttachedheretoasExhibit A is a duly-certified copy of the Award anddissenting

opinion

4, Attached heretoas Exhibit B is a true and correctcopy of the Energy Charter
Treaty (“ECT"), Article 26 of which providesthat any disputesarising underthe ECT may be
submitted to arbitration “under the Arbitration Institute of the Stockholm Chamber of
Commercée

5. AttachedheretoasExhibit C is atrue andcorrectcopy of the Petitioners Request
for Arbitration, datedNovember2, 2015

Dated New York, New York
Decemberl4, 2018

CharleneC. Sun
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TRIBUNAL SUPREMO DEL ESTADO DE NUEVA YORK
CONDADO DE NUEVA YORK : DIVISION COMERCIAL

Enel casode arbitrajeentre

FORESIGHT LUXEMBOURG SOLAR 1
SARL.

FORESIGHT LUXEMBOURG SOLAR 2
SARL.

GREENTECH ENERGY SYSTEMS A/S,
(AHORA  LLAMADO ATHENA
INVESTMENTSA/S)

GWM RENEWABLEENERGY| SPA.

GWM RENEWABLEENERGY Il SP.A.
N.° deIndice

Demandantes

VS.

REINODE ESPANA

Demandado

DECLARACION DE CHARLENE C.SUN

CharleneC. Sun unaabogadalebidamentautorizadgparalitigar enlos tribunales

del Estadade NuevaYork, afirmaquela siguientedeclaracioresciertabajopenadeperjuria

1 Soy una abogadade King & Spalding LLP, despachoque representaa los

Demandantedel presenteSoy unamiembrode buenareputaciondel Colegiode Abogadosdel
1
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Estadode NuevaYork y estoyautorizadapara litigar en esteTribunal Tengo conocimiento
personalde los hechosgue seestableceren el presentelocumentpy podriabrindaro brindare

testimonioal respectale serrequeridaa hacerlo

2. Esta declarationse presentaen apoyo de la Petition de los Demandantepara
confirmarel laudoarbitral (el “Laudd’) titulado SCC Arbitraje V (2015150 y dictadoel 14 de
noviembrede 2018 en el procedimientade arbitrajeentrelos Demandantey el Demandadpel
Reinode Espand“Espand) conformea las Normasde Arbitraje del Instituto de Arbitraje de la
Camarade Comerciode Estocolmo de conformidadcon la Convencionde las NacionesUnidas
sobreel Reconocimienty la Ejecucionde las Sentenciag\rbitratesExtranjerag10 de junio de
1958, 21 U.S.T. 2517 330U.N.T.S. 38 (la “Convencionde NuevaYork”) y el capitulo2 dela
Ley FederadeArbitraje (“LFA”), 9 U.S.C. 88 201 etseq

3. Se adjuntaal presentedocumentocomo el Anexo A una copia debidamente

certificadadel Laudoy dela opiniondisidente

4. Se adjuntaal presentedocumentocomo el Anexo B unacopia fiel y exactadel
Tratadode la Cartade Energia(“TCE’), cuyo articulo 26 estableceque cualquier conflicto

derivadodel TCE puedeser sometidoal arbitraje “conformeal Instituto de Arbitraje de la

Camarade Comerciode Estocolmd.

5. Seadjuntaal presentedocumentacomo el Anexo C unacopiafiel y exactade la

Solicituddearbitrajedelos Demandantesonfechadel 2 denoviembrede 2015

FechaNuevaYork, NuevaYork
14 dediciembrede2018

[Firmg

CharleneC. Sun
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TRANSPERFECT
City of New York, StateofNew York, Countyof New York

i, AuroraLandman herebycertify thatthe documentitled, “20i 8-12-14 [Dkt 03]
Affirmation of CharleneSuri’ with indexnumber6562532018is, to the bestof my

knowledgeandbelief, atrueandaccuratdranslationfrom Englishinto SpanishES

m,

AuroraLandman

Swornto beforemethis
December0, 2018

Signatur&Notary Public
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Stamp NotaryPublic

LANGUAGE AND TECHNOLOGY SOLUTIONS FOR GLOBAL BUSINESS

THREE PARK AVENUE, 40TN FLOOR, NEW YORK, NY 10016 | T 212689.5555| F212.6891059 1 WWW.TRANSPERFECTCOM
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SCC ARBITRATION V (2015/150)

IN THE MATTER OF AN ARBITRATION UNDER THE ENERGY CHARTER TREATY AND THE
ARBITRATION RULES OF THE ARBITRATION INSTITUTE OF THE STOCKHOLM CHAMBER
OF COMMERCE (2010)

In the arbitration proceeding between

(1) FORESIGHT LUXEMBOURG SOLAR 1S.A.R.L.
(2) FORESIGHT LUXEMBOURG SOLAR 2 S.A.R.L
(3) GREENTECH ENERGY SYSTEMS A/S
(4) GWM RENEWABLE ENERGY | S.P.A.

(5) GWM RENEWABLE ENERGY Il S.P.A.

Claimants

-and-
THE KINGDOM OF SPAIN

Respondent

FINAL AWARD

Members of the Tribunal
Dr Michael Moser, Chairperson
Prof Dr Klaus Michael Sachs, Co-Arbitrator
Dr Raul Emilio Vinuesa, Co-Arbitrator

ARBITRATION INSTITUTE OF THE Administrative = Secretary to the Tribunal

STOCKHOLM CHAMBER OF COMMERCE Mr Paul Barker
Certified true copy of original
Date ISSAEANAN\YEQG 218 Date

mw?i::l@*‘ ~ 14 November 2018

ARBITRATION INSTITUTE

OF THE STOCKHOLM ¢Hanmktir Qf COMMCRCY
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REPRESENTATION OF THE PARTIES

Counsel for Claimants:

King & Spalding

Mr. Kenneth R. Fleuriet
Ms. Amy Roebuck Frey

12, cours Albert ler
75008 Paris
France

Mr. Reginald R Smith
Mr. Kevin D Mohr

1100 Louisiana, Suite 4000
Houston, Texas 77002
USA

G6mez-Acebo & Pombo

Ms. Verdnica Romani Sancho
Mr. Gonzaio Ardila Berrnejo
Mr. Luis Gil Bueno

Ms. Ines Vazquez Garcia

Satellana, 216
28046 Madrid
Spain

Counsel for Respondent:

Abogacia General del Estado-Direccion
del Servicio Juridlco del Estado

Don Fernando irurzun

Don Diego Santaeruz

Don Javier Torres

Dona Monica Moraleda
Doha Amaia Rivas

Don Antoltn Fernandez
Doha Elena Onoro

Doha Esther de Benito
Doha Ana Maria Rodriguez

C/ Ayala n° 4, 28001
Madrid
Espaha

ARBITRATION INSTITUTE

OF THE STOCkHOLM ¥ ~ »M81R Of COMMERCE
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l. INTRODUCTION AND PARTIES

1. This case concerns a dispute submitted to the Arbitration Institute of the
Stockholm Chamber of Commerce (SCO) on the basis of the Energy Charter
Treaty (ECT), which entered into force on 16 April 1998 for Luxembourg, Italy,
Denmark and the Kingdom of Spain.

2. The claimants are:

(a) Foresight Luxembourg Solar 1 S.a.r.l. (Foresight 1} and Foresight
Luxembourg Solar 2 SAr.i. (Foresight 2), which are private limited
liability companies (societe a responsabilite limitbe) incorporated under
the laws of Luxembourg, under the registration numbers B0146200 and
B0151603, respectively *

(b) GWM Renewable Energy | S.p.A. (GWM 1), a public company duly
incorporated under the laws of Italy and listed in the commercial register
in Rome under the registration number RM = 1305360, and GWM
Renewable Energy Il S.p.A., which was originally incorporated under
the laws of Italy and listed in the commercia! register in Rome under the
registration number RM - 1305410 but has since the filing of the
Request for Arbitration changed its form into a limited liability company
known as GWM Renewable Energy Il S.r.l. (GWMI1).3 On 30 June
2014, GWM I owned 71% of GWM II; and

(c) Greentech Energy Systems A/S (Greentech), a publicly-listed
company duly incorporated under the laws of Denmark and listed in the
Danish commercial register under the registration number 36696915.*
On 30 June 2014, GWM Il owned 71% of Greentech.®

C-2, Registration Certificate of Foresight Luxembourg Solar 1 S.a.r.l in the Luxembourg Commercial
Register , 14 October 2015; C-3, Registration Certificate of Foresight Luxembourg Solar 2 S.a.r.l in
the Luxembourg Commercial Register, 14 October 2015. Foresight 1 and Foresight 2 are owned by
Foresight European Solar Fund 1P, which is a fund of Foresight Group LLP, a London -based
investment manager .

2 C-5, Registration Certificate of GWM Renewable Energy 1S.p.A. in the Rome Commercial Register ,
4 May 2015; C-6, Registration Certificate of GWM Renewable Energy Il S.p.A. in the Rome
Commercial Register , 4 May 2015.

3 C-184, GWM Renewable Energy Il S.r.l Entry in the Italian Business Register , 24 May 2016. The
change in corporate form was carried out Instead of the contemplated dissolution of GWM 1 SoC,
$7.n.6. GWM lwas named as a Claimant in this arbitration to claim as successor -in-interest in the
event that GWM Il was dissolved . Since that did not occur, GWM f's claims and interests in this
arbitration are pursued through GWM 1.

C-4, Registration Certificate of Greentech Energy Systems A/Sin the Danish Commercial Register ,
13 November 2014,
6 Request for Arbitration , 2 November 2015, f] 38, Annex A. (t
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{Foresight 1, Foresight 2, GWM I, GWM I(, and Greentech, together:

Claimants )
3. The Respondent is the Kingdom of Spain (Spain or Respondent ).

4, The dispute concerns legislative and regulatory measures enacted by Spain
relating to the renewable energy sector in that country.

Il PROCEDURAL HISTORY

5. The Tribunal sees no need to recapitulate the entirety of the correspondence
with counsel for the Parties over the course of these proceedings. All
procedural orders have been reduced to writing and no useful purpose would
be served by reproducing or summarizing them in this section of the Award.
The key procedural events in the course of this arbitration are set out below.

A, The Request and Constitution of the Tribuna !

6. The Claimants commenced these proceedings by Request for Arbitration dated
2 November 2015.

7. In their Request for Arbitration, the Claimants invoked Article 26 of the ECT
which provides as follows:

ARTICLE 26

SETTLEMENT OF DISPUTES BETWEEN AN INVESTOR AND A
CONTRACTING PARTY

(1) Disputes between a Contracting Party and an Investor of another
Contracting Party relating to an Investment of the latter in the Area of
the former, which concern an alleged breach of an obligation of the
former under Part Il shall, if possible, be settled amicably.

(2) if such disputes can not be settled according to the provisions of
paragraph (1) within a period of three months from the date on which
either party to the dispute requested amicable settlement, the Investor
party to the dispute may choose to submit it for resolution:

(@) tothe courts or administrative tribunals of the Contracting Party to
the dispute;

(b) in accordance with any applicable, previously agreed dispute
settlement procedure; or

(c) inaccordance with the following paragraphs of this Article.

(3) (a) Subject only to subparagraphs (b) and (c), each Contracting Party
hereby gives its unconditional consent to the submission of a dispute to
international arbitration or conciliation in accordance with the provisions
of this Article.

(b) (i) The Contracting Parties listed in Annex ID do not give such
unconditional consent where the Investor has previously
submitted the dispute under jupparagraph (2){a) or (b).
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(i) For the sake of transparency, each Contracting Party that is
listed in Annex ID shall provide a written statement of its policies,
practices and conditions in this regard to the Secretariat no later
than the date of the deposit of its instrument of ratification,
acceptance or approval in accordance with Article 39 or the
deposit of its instrument of accession in accordance with Article
41,

() A Contracting Party listed in Annex |A does not give such
unconditional consent with respect to a dispute arising under the
last sentence of Article 10(1).

(4)  Inthe event that an Investor chooses to submit the dispute for resolution
under subparagraph (2}{c), the Investor shall further provide its consent
in writing for the dispute to be submitted to:

[- 3

() an arbitral proceeding under the Arbitration Institute of the
Stockholm Chamber of Commerce.

(-]

(6) A tribunal established under paragraph (4) shall decide the issues in
dispute in accordance with this Treaty and applicable rules and
principles of international law.

8. The Claimants confirmed their consent to arbitration under the ECT and
submitted their dispute to the Arbitration Institute of the Stockholm Chamber of
Commerce (SCC) in accordance with Article 26(4)(c) of the ECT.

9. Accordingly, the procedural rules of this arbitration are the Rules of the
Arbitration institute of the Stockholm Chamber of Commerce, adopted by the
SCC and in force as of 1 January 2010 (SCC Rules).

10. On 3 December 2015, the Respondent served the Claimants with its Answer
to the Request for Arbitration.

11. The Tribunal is composed of Dr Michael Moser, appointed by the SCC as
Chairperson pursuant to Article 13 of the SCC Rules; Professor Dr Klaus
Sachs, appointed by the Claimants; and Dr Raul Emilio Vinuesa, appointed by
the Respondent.

12. On 15 February 2016, the SCC determined pursuant to Article 20 of the SCC
Rules that the seat of the arbitration is Stockholm, Sweden. In accordance with
Article 20(2) of the SCC Rules, the Parties have agreed to hold hearings in
Paris, France,
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13.  On5 May 2016, the First Session of the Arbitral Tribunal was held.

14.  On21November 2017, Mr Paul Barker was appointed Administrative Secretary
to the Tribunal with the agreement of the Parties.

B. First Procedural Conference

15.  On5May 2016, the First Procedural Conference was convened by the Tribunal
with representatives of the Parties via teleconference.

16. Following the First Procedural Conference, on 10 May 2018, the Chairperson,
on behalf of the Tribunal, issued Procedural Order No. 1 (PO1), which records
inter alia: the general procedural rules for the arbitration; the Procedural
Timetable and provisional dates for the hearing; the procedural rules applicable
to written submissions, document production, non-expert evidence and expert
evidence for all hearings; and the logistical arrangements for the hearing.

17. PO1 also established that the Parties have agreed that English and Spanish
are the procedural languages of the arbitration.

C. The Parties’ Written Submissions and Procedural Applications

18. On 30 September 2016, the Claimants submitted their Statement of Claim
(SoC), accompanied by: (i) the Witness Statements of Mr Alessandro Reitelli
(Reiteili 1sY, Mr Federico Giannandrea (Giannandrea 159, Mr Gabriele
Bartoiucci (Bartolucci 1%, and Mr Jamie Richards (Richards 1%,
respectively; and (ii) the Expert Reports of Professor Manuel Aragon Reyes
(Aragon 1%Y, Dr Boaz Moselle and Dr Dora Grunwald (Moseiie /Grunwald 1%Y),
Mr Richard Edwards (Edwards 1%), and Mr Jaume Margarit (Margarit 1%,
respectively.

19.  On 17 February 2017, the Respondent submitted its Counter-Memorial on the
Merits and Memorial on  Jurisdictional  Objections  (Counter -
Memorial /Jurisdictional ~ Memorial ), accompanied by: (i) the Witness
Statement of Mr Carlos Montoya (Montoya 1°%); and (ii) the Expert Reports of
BDO (BDO 1%), and of Professors Dr. Pablo P6rez Tremps and Dr. Marcos
Vaguer Caballeria (TrempsAfaquer 1%, respectively.

20.  On 21 April 2017, the Parties submitted their respective document production
requests to the Tribunal in the form of Redfern Schedules.

iz
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21. On 4 May 2017, the Tribunal issued Procedural Order No. 2 containing the
Tribunal's Ruling on Requests for Document Production.

22. On 2 June 2017, the Parties produced documents as ordered by the Tribunal.

23, On 21 July 2017, the Claimants submitted their Reply Memorial on the Merits
and Counter-Memorial on  Jurisdiction  (Reply /Counter -Memorial ),
accompanied by: (i) the Second Witness Statements of Mr Alessandro Reitelli
(Reitelli 2"), Mr Federico Giannandrea (Giannandrea 2"9), Mr Gabriele
Bartolucci (Bartolucci 2"), and Mr Jamie Richards (Richards 2"),
respectively; and (ii) the Second Expert Reports of Professor Manuel Aragon
Reyes (Aragon 2"9) DrBoaz Moselle and DrDora Grunwaid
(Moselle /Grunwald 2"), Mr Richard Edwards (Edwards 2"%), and Mr Jaume
Margarit (Margarit 2", respectively.

24.  On 1 November 2017, the Respondent submitted its Rejoinder on the Merits
and Reply on Jurisdiction (Rejoinder /Reply ), accompanied by: (i) the Second
Witness Statement of Mr Carlos Montoya (Montoya 2"); and (i) the Second
Expert Reports of BDO (BDO 2"), and of Professors Dr Pablo Perez Tremps
and Dr Marcos Vaquer Caballeria (Tremps/VEquer 2™9), respectively. In its
Rejoinder and Reply, the Respondent withdrew one of the jurisdictional
objections made in its Counter-Memorial/Jurisdictional Memorial concerning
the Claimants’ claim for damages.®

25. On 10 November 2017, the Claimants submitted their Rejoinder on Jurisdiction
(Rejoinder on Jurisdiction ).

26.  On 18 January 2018, the Tribunal issued Procedural Order No. 3 concerning
the organization of the oral hearing.

D The Non-Disputing Party Application

27, On 3 March 2017, the European Commission (Commission ) applied to the
Tribunal for leave to intervene as a non-disputing party (Commission ’s
Application ).

28. On 7 March 2017, the Tribunal invited the Parties to comment on the
Commission’s Application by 17 March 2017.

6 Rejoinder/Reply, at I f
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29. On 17 March 2017, the Claimants submitted their Response to the
Commission’s Application and the Respondent submitted its Observations on
the Commission’'s Application, respectively.

30.  On 27 March 2017, the Tribunal issued its Decision on the Commission’s
Application for Leave to Intervene as a Non-Disputing Party, granting the
Commission leave to file a written amicus curiae submission and denying the
Commission leave to present its views at any oral hearing.

31.  On 29 June 2017, the Tribunal granted the Commission's request to file an
amicus curiae brief on issues of jurisdiction in the arbitration.

32. On 20 July 2017, the Commission filed its amicus curiae brief (Amicus Brief).
E. The Oral Procedure

33. On 22-26 January 2018, the Hearing on Jurisdiction and Merits (Hearing) was
held at the ICC’s hearing facility in Paris.

34.  The following persons were present at the Hearing:

Tribunal
Dr. Michael Moser President
Prof. Dr. Klaus Michael Sachs Co-Arbitrator
Dr. Raul Emilio Vinuesa Co-Arbitrator

Administrative Secretary to the Tribunal

Mr. Paul Barker

For the Claimants

Counsel:

Mr. Kenneth R. Fleuriet King & Spalding

Mr. Reginald R. Smith King & Spalding

Mr. Kevin D. Mohr King & Spalding

Ms. Heloise Herve King & Spalding

Mr. Enrique J. Molina King & Spalding

Ms. Isabel San Martin King & Spalding

Mr. Antoine Weber King & Spalding

Mr. Luis Antonio Gil Bueno Gomez-Acebo & Pombo
Ms. Ines Vazquez Garcia Gomez-Acebo & Pombo
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Ms. Beatrix Fernindez-Miranda de Leon Gomez-Acebo & Fombo

Parties:

Mr. Jamie Richards

Mr. Federico Giannandrea
Mr. Gabriele Bartoiucci

Mr. Alessandro Reitelli

Witnesses:
Mr. Jamie Richards

Mr. Gabriele Bartoiucci

Experts:
Mr. Jaume Margarit

Dr. Manuel Aragon Reyes

Dr. Boaz Moselle

Dr. Dora Grunwald
Mr. Richard Edwards
Mr. Joel Franks

Ms. Kristina Danilova
Mr. Jose Alzate

For the Respondent

Counsel:

Diego Santacruz Descartin
Antolin Fernandez Antuna
Elena Gfioro Sainz

Monica Moraleda Saceda
Yago Fernandez Badla
Patricia Iglesias Rey

Parties:
Raquel Vazquez Meco

Witness:
Carlos Montoya Rasero

Experts:

Professor Dr. Pablo Perez Tremps

Foresight Group, Partner
Foresight Group, Partner

GWM Group and Greentech Energy
Systems A/S, General Counsel
Greentech Energy Systems A/S, CEO

Foresight Group, Partner

GWM Group and Greentech Energy
Systems A/S, General Counsel

Independent  Consultant,  formerly
Director of Renewable Energy at the
IDAE

Autonomous  University of Madrid
(Professor of Constitutional Law)
Cornerstone Research

FTI Consulting
FTI Consulting
FTI Consulting
FTI Consulting
FTI Consulting

Abogacia General del Estado
Abogacia General del Estado
Abogacia General del Estado
Abogacia General del Estado
Abogacia General del Estado
Abogacia General del Estado

Instituto para la Diversificacion y Ahorro
Energstico

Instituto para la Diversificacion y Ahorro
Energetico

Universidad Carlos Il de Madrid

Professor Dr. Marcos Vaguer Cabaljerja  Universidad Carlos 11l de Madrid
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Eduardo P6rez Ruiz 8DO
Javier Espel BDO
David Mitchell BDO
Susan Blower BDO
Manuel Alejandro Vargas BDO

35.  The following persons were examined during the Hearing:

Mr. Jamie Richards Foresight Group, Partner

Mr. Gabriele Bartolucci GWM Group and Greentech Energy
Systems A/S, General Counsel

Mr. Jaume Margarit Independent  Consultant,  formerly
Director of Renewable Energy at the
IDAE

Dr. Manuel Aragon Reyes Autonomous  University of Madrid
(Professor of Constitutional Law)

Dr. Boaz Moselle Cornerstone Research

Dr. Dora Grunwald FTI Consulting

Mr. Richard Edwards FTI Consulting

Mr. Carlos Montoya Rasero Institute para la Diversificacidn y Ahorro
Energetico

Professor Dr. Pablo Perez Tremps Universidad Carlos Il de Madrid

Professor Dr. Marcos V6quer Caballeria  Universidad Carlos ill de Madrid

Mr. Eduardo Perez Ruiz BDO

Mr. David Mitchell BDO

36. On 6 April 2018, the Claimant submitted the Hearing transcripts with
corrections agreed by the Parties.

F. The PostHearing Procedure

37. On the final day of the Hearing, the Tribunal directed that the Parties
simultaneously exchange post-hearing briefs on 18 May 2018 and reply post-
hearing briefs on 8 June 2018. The Tribunal further directed the Parties to
simultaneously exchange costs submissions on 22 June 2018.

38.  On 2 February 2018, further to discussions between the Parties and the
Tribunal at the conclusion of the Hearing on 26 January 2018, the Claimants
made an application to the Tribunal in respect of (i) calculations requested of
BDO during cross examination at the Hearing; and (ii) new calculations
submitted in slide 36 of BDO's presentation at the Hearing. On 9 February
2018, the Respondent submitted comments on the Claimants’ application, in
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39.

40.

41.

42.

which the Respondent raised objections to the Claimants’ requests. On
14 February 2018, the Tribunal directed the Respondent to provide the
Claimant with the information and calculations requested but denied the
Claimants’ request that BDO slide 36 be excluded from the record.

On 5 April 2018, the Respondent wrote to the Tribunal requesting that the final
judgment of the Court of Justice of the European Union in Slowakische
Republik v Achmea BV dated 6 March 2018 (Achmea) be entered into the
record and that the Parties be permitted to make comments on the judgment in
their post-hearing brief.” On 12 April 2018, the Claimants wrote to the Tribunal
confirming their agreement to enter the Achmea judgment into the record on
condition that the recent EOT award in Novenergia Il - Energy & Environment
(SCA), SICAR v. Kingdom of Spain {Novenergia ) also be entered into the
record.® On 18 April 2018, the Tribunal admitted the new cases into the record.

On 18 May 2018, the Parties exchanged post-hearing briefs (Claimants ' PHB
and Respondent 's PHB, respectively). The Respondent also submitted
BDO’s responses to the Claimants’ questions pursuant to the Tribunal's order
of 14 February 2018 (Supplemental BDO Report). In their cover letter
submitting their post-hearing brief, the Claimants notified the Tribunal that the
award in Masdar Solar & Wind Cooperatief U.A. v. Kingdom of Spain (Masdar ),
which addresses the Achmea judgment, had been made public earlier that
same day.® The Claimants stated their intention to address the Masdar award

in their reply post-hearing brief.

On 13 June 2018, the Parties exchanged reply post-hearing briefs
(Claimants ' Reply PHB and Respondent ’s Reply PHB, respectively).

On 14 June 2018, the Respondent wrote to the Tribunal to complain that the
Claimants’ submissions in their reply post-hearing brief on the Masdar award
amounted to “ambush” in violation of PO1. On 19 June 2018, the Claimants
wrote to the Tribunal, pointing out inter alia that they had in their cover letter of
18 May 2018 given the Respondent notice of their intention to address the
Masdar award. On 22 June 2018, the Tribunal wrote to the Parties stating that

CL-184/RL-96. European Court of Justice (Grand Chamber), Slowakische Republik v. AchmeaB.V.,
ECJ Case C-284/16, Preliminary Ruling, 6 Mar. 2018.

CL-185, Novenergia li — Energy & Environment (SCA), SICAR v. Kingdom of Spain, SCC Arb.
2015/063, Final Award.

CL-189, Masdar Solar & Wind Cooperatief U.A. v. of Spain, ICSID Case No. ARB/14/1
Award.

ARBITRATION INSTITUTE ’

OF THE STOCKHOLM <H= OF CDMMBCf



Tm N . - "
t Case 1:19-cv-03171-ER Document 5-1 Filed 04/11/19 Page 60 of 69
IFILED ; NEWYORK COUNTYCLERK 12/ 14/ 2018 04; 48 PM INDEX NQ 656251/2018

NYSCEFDOC NQ 4

43,

44,

45,

46.

47,

48.

49,

50.

51.

RECEIVED NYSCEF 12/ 14/ 2018

the Masdar award is admitted into the record and granting the Respondent until
25 June 2018 to submit brief comments on the Masdar award.

On 21 June 2018, the Respondent wrote to the Tribunal alleging that the
Claimants had violated PO1 by disclosing information regarding the
Respondent’s document production in this arbitration to the law firm Allen &
Overy, who act as counsel for investors in other renewables arbitrations against
Spain. On 26 June 2018, the Claimants wrote to the Tribunal to deny that they
had violated PO1 or any other applicable rule. On 28 June 2018, the Tribunal
wrote to the Parties stating that it had noted the points advanced and had
decided to make no order.

On 25 June 2018, the Respondent submitted its Comments on the Masdar
award.

On 27 June 2018, the Parties submitted their costs submissions to the Tribunal.

On 27 June 2018, the Respondent wrote to the Tribunal requesting that the
Claimants provide additional information as to their costs submission.

On 6 July 2018, the Claimants wrote to the Tribunal stating that they had
provided the necessary information inrelation to their legal fees and requesting
that the Tribunal deny the Respondent’s request of 27 June 2018.

On 13 July 2018, the Tribunal wrote to the Parties stating that the issue of costs
would be dealt with in the Final Award. The Tribunal declined to make any
further order at that time.

On 19 October 2018, the Tribunal declared the proceeding closed.
THE ENERGY CHARTER TREATY

The ECT was signed in December 1994 and entered into force in April 1998,
The ECT has been signed or acceded to by fifty-two states (including
Luxembourg, ltaly, Denmark and Spain), the European Union (EU) and

Euratom.

The Energy Charter Secretariat’s Guide summarizes the ECT’s purpose in the
following way:

According to Article 2 of the ECT, the purpose of the Treaty is to establish a
legal framework in order to promote |0n.)rrn cooperation in the energy field,
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based on complementarities and mutual benefits, in accordance with the
objectives and principles of the Energy Charter. It is a milestone in international
energy cooperation. By creating a stable, comprehensive and
nondiscriminatory legal foundation for cross-border energy relations, the ECT
reduces political risks associated with economic activities in transition
economies, It creates an economic alliance between countries with different
cultural, economic and legal backgrounds, but all united in their commitment to
achieve the following common goals:

* To provide open energy markets, and to secure and diversify energy
supply;
To stimulate cross-border investment and trade in the energy sector;
To assist countries in economic transition in the development of their
energy strategies and of an appropriate institutional and legal
framework for energy, and in the improvement and modernisation of
their energy industries, 10

FACTUAL BACKGROUND

The Tribunal will begin by summarizing the factual background to this dispute,
including the applicable Spanish legal framework, the Claimants’ investments
in Spain, and the disputed measures.

A. Overview

The Claimants’ claims concern certain legislative and regulatory measures
introduced by Spain since 2007 to support investment in renewable electricity
generation. The measures were intended to enable Spain to meet national and
EU level targets for electricity generation from renewable energy. In particular,
Directive 2001/77/EC of the European Parliament and Council of 27 September
2001 (Directive 2001/77/EC) set Spain an indicative target for electricity
energy generation from renewables at 29.4% of total electricity consumption by
2010.11 Pursuant to Directive 2009/28/EC of the European Parliament and
Council of 23 April 2009 (Directive 2009/20/EC), this indicative target was later
replaced by a mandatory target for renewable energy consumption set at 20%
of Spain’s total energy consumption by 2020.12 These EU directives were
transposed by Spain into its domestic law; as a Member State of the EU,
Spanish law is rooted in fundamental criteria established by EU law.** The

10 CL-171, Energy Charier Secretariat, the Energy Charter Treaty — A Reader’s Guide, 2002, p.9.
C-57, Directive 2001/77/EC of the European Parliament and of the Council of 27 September 2001
on the promotion of electricity produced from renewable energy sources in the internal electricity
market ("Directive 2001/77/EC").

12 RL-17, Directive 2009/28/EC of the European Parliament and of the Council of 23 April 2009 on the
promotion of the use of energy from renewable sources and amending and repealing Directives
2001/77/CE and 2003/30/EC.

13 Tr. Day 2, 117:22-23.

11
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broader context of the EU's and Spain’s measures was the international effort
to reduce greenhouse gas emissions, most notably in the Kyoto Protocol 1997,
pursuant to which signatories, including the EU and Spain, accepted ambitious
targets for emissions reductions.

Between 8 May 2009 and 7 May 2010, the Claimants acquired Spanish
companies that operated three solar photovoltaic (PV) facilities registered
under Royal Decree 661/2007 (RD 661/2007),'8 a renewables support scheme
enacted by Spain to achieve its renewable electricity target under Directive
2001/77/EC. Two salient features of RD 661/2007 were that it established fixed
Feed in Tariffs (FiTs) for qualifying PV facilities — ostensibly to be paid for the
lifetime of the facility — and priority of access and dispatch to the electricity grid.

It is important to appreciate that RD 661/2007 was a regulatory instrument and
therefore subordinate as a matter of Spanish law to the relevant Act of
Parliament (Law) that established the general regulatory framework for the
Spanish electricity system (SES). That was Law 54/1997, which liberalized the
SES and updated the parameters of Spain’s legal regime, both for conventional
energy generation (termed the “Ordinary Regime”) and for renewable energy
production and supply (the “Special Regime”).'6 The RD 661/2007 support
scheme operated within the broad framework established by Law 54/1997. Of
particular relevance to the Parties’ dispute, Law 54/1997 also provided that
investors under the Special Regime would receive a “reasonable rate[] of return
with regard to the cost of money in the capital markets”.!” However,
Law 54/1997 did not specify what this reasonable rate of return should be. That
was left to regulations like RD 661/2007.

RD 661/2007 succeeded in attracting significant investment in renewables;
within just four months of its enactment, installed PV capacity reached 85% of
the target set by RD 661/2007.18 But RD 661/2007 also coincided with — and
indeed exacerbated - a widening gap between regulated electricity access
charges (i.e. the amount retail customers paid for their electricity) and the

Claimants’ Opening Presentation, slide 85.

C-98, Royal Decree 661/2007 of 25 May 2007, regulating the activity of electrical energy generation
by means of renewable facilities (‘RD 661/2007").

C-66, law 54/1997. of 27 November 1997, on the Electric Power Sector ("Law 54/1997").

C-66, Law 54/1997, Art. 30.4.

SoC, 1) 191. f#
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57.  The Claimants take issue with a number of measures that were subsequently
enacted by Spain, purportedly to eliminate the tariff deficit. The Claimants
contend that these measures materially reduced the returns on their
investments. In particular, between 2010 and 2013, Spain modified the
incentives available to PV facilities registered under RD 661/2007. Then, in
2013-2014, Spain repeated and replaced RD 661/2007 with what the Claimants
term the “New Regulatory Regime”, which inter alia replaced the fixed RTs for
PV facilities with remuneration designed to achieve a “reasonable rate of
return” for a "standard plant” of the relevant type, as defined by Spain. The
“reasonable rate of return” was initially set by Spain at the ten-year average of
Spanish Government bond yields plus 3%, which was 7.398% (pre-tax).
However, the Respondent contends that the New Regulatory Regime in fact
maintained the essential characteristics of RD 661/2007, including the payment
of a “subsidy” and priority of access to the grid.

58.  The key measures at issue in this arbitration are summarized in the following
table:

Legislation Measure Date

Renewables RD 661/2007<«  For registered PV facilities, established 25 May 2007

support Inter alia: (i) fixed FiTs that were not linked

scheme in to market rate movements; (i) targets for

which installed PV capacity: and (iii) priority grid

Claimants ’ PV access.

facilities  were Closed to new entrants on 29 September

enrolled 2008.

RD 661/2007 was replaced on
26 September 2008 by RD 1578/2008,
which established new, lower FiTs and
annual capacity quotas for PV facilities
registered after 29 September 2008.

Disputed RD 1565/201020 Duration of RD 661/2007 FiTs reduced 19 November

measures from lifetime of PV facility to 25 years 2010

modifying (subsequently extended to 28 years by

Incentives RDL 14/2010 and to 30 years by

under Law 2/2011).

19 C-66, Law 54/1997,

20 C-129, Royal Decree 1565/2010, of 19 November 2010, regulating and amending certain aspects
related to the activity of generating electricity under the special regime (‘RD 1565/2010%).
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Imposes cap on annual production
(operating hours) for which PV faC|I|t|es
entitled to receive Fils.

Introduces access toll of 0.5
electricity fed into the grid.

IMWh for |

23 December
2010

Law 15/201222 Introduction of 7% tax on electricity | 27 December
generation revenue. 2012

RDL 2/2013> Changes inflation index used to update | 1 ~ February
FITs annually from the general CPI to CPI | 2013
at constant taxes excluding unprocessed
food and energy products.

Disputed RDL 9/201324 Repeals the RD861/200?7 and 12 July 2013

measures RD 1578/2008 support schemes.

repeating and Nevertheless, RD  681/2007  and

replacing RD 1578/2008 remuneration schemes

RD 661/2007 remained in place pending elaboration in

(and RD 1578/ June 2014 of the “New Regulatory

2008) support Regime” (see RD413/2014 and

scheme MO 1045/2014 below).

However, all remuneration paid between

Described by July 2013 and June 2014 under

Claimants as RD 681/2007 and RD 1578/2010

the “New schemes was made subject to claw-back

Regulatory under the New Regulatory Regime.

Regime Law 24/201325 Reforms regulatory framework. Explicitly 28 December
recognizes the “principle of economic 2013
sustainability” of the SES.

RD 413/2014; Replaces FIT for PV facilities registered 6 June 2014;
under RD 881/2007 and RD 1578/2008 16 June 2014
MO 1045/20142°  yith remuneration at a “reasonable rate of
return® applicable to the relevant type of
“standard plant’, based on the 10-year
average of Spanish Government bond
yields plus 3% (initially, 7.398% pre-tax).
60. The background facts pertaining to these measures, as well as the broader

21

22

23

24

regulatory framework, are discussed in greater specificity under sub-sections
B and D below.

0102, Royal Decree-Law 14/2010, of 23 December 2010, establishing urgent measures for the
correction of the tariff deficit of the electricity sector fRDL 14/20107).

C-40, Law 15/2012, of 27 December 2012, on tax measures for energy sustainability flaw
15/2012").

083, Royal Decree-Law 2/2013, of 1 February 2013, on urgent measures in the electricity system
and in the financial sector fRDL 2/2013%

C-91, Royal Decree-Law 9/2013, of 12 July 2013, enacting urgent measures to ensure the financial
stability of the electricity system (“RDL 9/2013%.

0180, Law 24/2013, of 28 December 2013, on the Electric Sector (“Law 24/2013'

090, Royal Decree 413/2014, of 6 June 2014, regulating the activity of electrical power generation
by means of renewable energy, cogeneration and waste sources fRD 413/2014%; C-179, Ministerial
Order IET/1045/2014, of 16 June 2014, approving the remuneration parameters of standard facilities
applicable to certain facilities of electrical power generation by means of renewable energy,
cogeneration and waste sources fMQ 1045%.
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8. Regulatory Framework
1) Hierarchy of regulatory measures under Spanish law

61.  The SES is regulated under Spanish law by the following instruments, in order
of hierarchy: (i) the Spanish Constitution of 1978; (ii) Acts of the Spanish
Parliament; (i) Royal Decree-Laws, which have the force of an Act and may
be enacted by the Government in situations of extraordinary need or urgency;
(iv) Royal Decrees, which are regulations issued by the Government pursuant
to powers granted by an Act; (v) Ministerial Orders, which are issued by
ministerial departments {such as the Ministry of Industry, Energy and Tourism)
to implement Royal Decrees; and (vi) Resolutions, which are issued by
Government to also implement Royal Decrees. Finally, in the context of the
SES, there are renewable energy plans, which are regulatory standard-setting
instruments drawn up by the regulator.

(2) Evolution of Spain’s renewable energy regulatory framework
prior to the disputed measures

62. Spain has a longstanding commitment to the promotion of renewable energy.
In 1994, Spain enacted RD 2366/1994 creating the Special Regime, which is
the name given to Spain’s legal framework for qualifying renewable energy
facilities.?”

63.  The Tribunal summarizes below the relevant key legislative and regulatory
developments that occurred prior to the disputed measures, from Spain’s
liberalization of its electricity market in late 1997 to the enactment of the
RD 661/2007 support scheme under which the Claimants’ PV facilities were
registered.

0] Law 54/1997

64. In November 1997, Spain enacted Law 54/1997 to transpose into Spanish law
EU Directive 96/92/EC on the internal market in electricity. To that end,
Law 54/1997 liberalized Spain's electricity sector — particularly energy
generation (production) and supply — and also committed Spain to produce
12% of its total energy demand from renewables by 2010.28

R-55, Royal Decree 2366/1994, 9 December 1994.
28 (C-66, Law 54/1997, Preamble  4-5, 16t Transitory Provision. *J]
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65. Law 54/1997 established the essential characteristics of Spain’s regulatory
framework governing the electricity sector, as well as the limits of the regulatory
power of the Spanish government.? Notwithstanding the creation of a free
market system, Law 54/1997 provided that incentives would be offered in order
to promote investment in renewable energy facilities. Specifically, Law 54/1997
provided that remuneration of electricity producers under the Special Regime
would be supplemented by a “premium” that would be established in
subsequent regulations so as to achieve “reasonable rates of return with regard
to the cost of money in the capital market.”*°

66. In order to achieve its 12% renewables target by 2010, Law 54/1997 called for
the drawing up of a renewable energies promotion plan that would be taken
into account in the setting of the premiums for renewable energy producers.!

(ii) Royal Decree 2818/1998

67. In December 1998, Spain enacted Royal Decree 2818/1998 to implement the
specific parameters of Law 54/1997 applicable to the Special Regime, including
a remuneration framework whereby renewable electricity producers could elect
to receive either: (i) a FiT for each kWh produced; (ii) or a premium to the
market price of the energy produced.’> RD 2818/1998 did not prescribe
specific levels of remuneration for an individual facility.

(iii) 2000-2010 Renewable Energies Promotion Plan (1999
PER)

68. Pursuant to the requirement under Law 54/1997, in December 1999 a
renewable energies promotion plan for the 2000-2010 period (1999 PER) was
prepared by the Institute for Energy Diversification and Savings (IDAE), an
agency of the Spanish government. The plan proposed that a remuneration
scheme be developed through regulations in order to meet the EU’s indicative
target that Spain produce 12% of its total energy demand from renewables by
2010. On 30 December 1999, the plan was approved by Spain’s Council of
Ministers.

M Hr, Day 1, 157:14-18.
39 C-66, Law 54/1997, Art. 30.4.
31 C-66, Law 54/1997, 16™M Transitory Provision.

32 C-67, Royai Decree 2818/1998.
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69.

70.

71

72.

73.

74.

33

34

35

36

(@iv) Royal Decree 438/2004

On 27 September 2001, the European Parliament and Council adopted
Directive 2001/77/EC, which set Spain an indicative target for renewable
energy generation at 29.4% of total electricity consumption by 2010.

However, the RD 2818/1998 support scheme failed to attract a sufficient level
of investmentin renewable energy for Spain to meet its targets. By 2004, Spain
had achieved only 56.2% of its 2006 objective for renewable electricity
production, and only 28.4% of its target for 2010.33

In February 2003, the Renewable Energies’ Producers Association (APPA),
which represents over 500 Spanish renewable energy companies, published a
report that recommended improvements to the RD 2818/1998 support scheme.
APPA recommended that: (i) incentives for certain technologies, including solar
PV, be increased in order to guarantee an adequate return on investment; and
(ii) incentives be explicitly guaranteed for the life of the investment.3

In April 2003, Spain’s energy regulator, the National Energy Commission
(CNE), likewise concluded that it was necessary to increase remuneration and
also to guarantee incentives throughout the facilities’ useful life, in order to
encourage sufficient investment and hit Spain’s renewables targets.*

In March 2004, Spain enacted RD 436/2004, a new renewables support
scheme that addressed several perceived shortcomings of RD 2818/1998. The
purpose of RD 436/2004 as articulated in its preamble was to provide “security
and stability” and to establish a “long-lasting, objective, transparent regulatory
framework” in order to promote investment in renewable electricity

generation,®

Like RD 2818/1998, RD 436/2004 gave eligible electricity producers the option
to elect to receive either: (i) a FIT; or (ii) the market price plus an incentive for

C-74, Kingdom of Spain, Report on the Achievement of National Indicative Targets for Renewable
Electricity Consumption in 2010 (“2005 Progress Report”), March 2006.

C-70, Renewable Energy Producers Association (APPA), Report introduction to Remuneration
Schemes of Renewable Energy in the EU. The Vision of Producers, February 2003.

C-63, Luis Jesus Sanchez de Tembleque and Gonzalo Saenz de Miera, The Regulation of
Renewable Energy, in Treaty for the Electricity Sector, 2009; G-232, CNE Report: Proposed
methodology for the revision of premiums and prices under the special regime, 2 April 2003.

C-75, Royal Decree 436/2004, Preamble, Eighth Paragraph.
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participating in the market and premium,3” RD 436/2004 also continued to

guarantee that producers would receive a “reasonable remuneration”,3®

In order to incentivize investors, RD 436/2004 revised the rate scale for FiTs,
premiums and incentives. For example, PV facilities of 100kW or smaller
received an almost 95% increase in FiT rates.*® However, the FiT rates were
not fixed but were set as percentages of the “Average Electricity Tariff (AET),
which was an index determined annually by Spain based on a complex set of
variables affecting the cost of the electricity system, including the cost of the
renewables support scheme itself. Spain only subsequently realised that the
linking of the FiTs to this index created a “feedback loop” whereby growth in
renewable energy generation led to an increase in the AET, which in turn led
to an increase in the FiTs even if the cost per kWh produced did not increase.*

Notably, RD 436/2004 introduced a provision that any future revisions to the
FiTs, premiums and incentives would not apply to facilities already registered
and in operation under the support scheme *

$%) Renewable Energies Plan 2005-2010 (2005 PER)

In August 2005, a Renewable Energies Plan for the period 2005-2010
(2005 PER) prepared by IDAE was approved by the Council of Ministers. The
2005 PER revised the 1999 PER and acknowledged the insufficient growth of
Spain’s renewable electricity capability.*? In order to meet Spain’s target of
29.4% share of renewables in total electricity consumption by 2010 in light of a
projected growth in energy demand, the 2005 PER increased Spain’s installed
PV capacity target for 2010 from 144 MW to 400 MW.*® The 2005 PER also
projected that PV electricity generation would require 1875 billion in total
capital investment, of which amount nearly 80% would be debt financed.**

(vi) Royal Decree 661/2007

Like RD 2818/1998 before it, RD 436/2004 failed to attract the level of
investment in renewable energy necessary for Spain to meet its 2010 targets.

C-75, Royal Decree 436/2004, Art. 22,

C-75, Royal Decree 436/2004, Preamble, Seventh Paragraph.

SoC, 11 137.

Moselie/Grunwaid 2%, f 6.9; Moselte/Grunwatd Presentation. slide 22.

C-75, Royal Decree 436/2004, Arts. 40.2, 40.3.

C-84, Summary of Renewable Energy Plan 2005-2010 {2005 PER Summary™}, August 2005.
This was subsequently revised down to 371 MW in RO 661/2007.

C-84, Summary of Renewable Energy Plan 2005-2010 (“ZOOﬁR Summary"), pp. 56-58.
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The shortfall in PV investment was pronounced; whereas the 2005 PER
targeted a PV capacity of 400 MW by 2010, Spain’s installed PV capacity as of
2006 was 84 MW,

79. Consequently, Spain decided to reform the RD 436/2004 support scheme. In
February 2007, the CNE published a report on the draft regulations that would
later become RD 661/2007. The CNE observed inter alia that economic
incentives were necessary to promote the development of renewables and that
“(ijn certain cases, differentiated incentives are justified that lead to higher
returns, so that the objectives set in the planning can be achieved."*® The CNE
also called for the draft regulations to be amended to include “sufficient
guarantees to ensure that the economic incentives are stable and predictable
throughout the entire life of the facilities....™’

80. On 27 May 2007, Spain enacted the new regulation, RD 661/2007, which
repealed and replaced RD 436/2004.

81. RD 661/2007 introduced several changes to the incentives available to
qualifying renewable electricity producers under the Law 54/1997 genera!
regulatory framework. Unlike the RD 2818/1998 and RD 436/2004 support
schemes, PV facilities registered under RD 661/2007 were entitled only to a
FiT and were not given the option to receive a premium. But whereas
incentives under RD 436/2004 were based on the AET index — which was
determined annually by Spain = RD 661/2007 fixed the FiT in absolute numbers
(c /KWh), based on the facility's total electricity generation capacity, for the

whole life of a facility.

82.  Annex V of RD 661/2007 contains the following table setting out the FITs
offered to qualifying PV facilities (“Category b 1.17), sub-grouped by power
output of the facility.

45 C-80, Kingdom of Spain, Report of the Kingdom of Spain on the Degree of Fulfillment of the National
indicative Targets for Renewable Electricity Consumption in 2010 - Year 2006 (“2006 Progress
Report”), pp. 12, 17.

46 C-61, CNE Report 3/2007, 17 February 2007.

47 C-61, CNE Report 3/2007, 17 February 2007.
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