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I. INTRODUCTION

1. The Government of Canada makes this submission pursuant to Article 1128 of the
North American Free Trade Agreement (“NAFTA”),! which authorizes non-disputing
Parties to make submissions to a tribunal on a question of interpretation of the NAFTA,
and as a Party to the Canada-United States-Mexico Agreement (“CUSMA”), the successor
agreement to the NAFTA.

2. This submission is not intended to address all interpretative issues that may arise in
this proceeding. To the extent that certain issues raised by the disputing parties have not
been addressed in this submission, Canada’s silence should not be taken to constitute

concurrence or disagreement with the positions advanced by the disputing parties.

3. Canada does not take a position on issues of fact or on how the interpretations it

submits below apply to the facts of this dispute.

IL. THE CUSMA PROTOCOL, CUSMA ANNEX 14-C AND NAFTA
CHAPTER ELEVEN SECTION A

A. The CUSMA Protocol terminated the NAFTA, releasing the NAFTA
parties from the substantive obligations of NAFTA Chapter Eleven

4. On July 1, 2020, CUSMA entered into force. The Protocol Replacing the North
American Free Trade Agreement with the Agreement between Canada, the United States
of America, and the United Mexican States (the “Protocol”) specifically states:

Upon entry into force of this Protocol, the CUSMA, attached as an

Annex to this Protocol, shall supersede the NAFTA, without

prejudice to those provisions set forth in the CUSMA that refer to
provisions of the NAFTA.?

! North American Free Trade Agreement, 17 December 1994, (1993) 32 I.L.M. 289, 605 (“NAFTA”).

2 Canada-United States-Mexico Agreement (“CUSMA”) — Protocol replacing the North American Free
Trade Agreement with the agreement between Canada, the United States of America, and the United
Mexican States (“Protocol”), 30 November 2018, 9 1.



Goldgroup Resources Inc. v. Mexico Non-Disputing Party Submission of Canada
June 23, 2025

5. When CUSMA superseded NAFTA on July 1, 2020, the NAFTA was terminated,
and no provision of NAFTA continued to apply except those that were expressly referred
to in CUSMA. As aresult, upon termination of NAFTA, the NAFTA Parties were released
from their obligations under that treaty, consistent with customary international law as
articulated in Article 70(1)(a) of the Vienna Convention on the Law of Treaties (“VCLT”).
According to Article 70(1)(a) of the VCLT, “unless the treaty otherwise provides or the
parties otherwise agree, the termination of a treaty...releases the parties from any
obligation further to perform the treaty.” As explained below, neither the NAFTA, nor the
Protocol, nor the CUSMA provide otherwise, and the NAFTA Parties did not otherwise

agree.

6. The NAFTA did not contain a survival (or sunset) clause, which are commonly
found in bilateral investment treaties. When treaty parties intend for certain substantive
obligations of the treaty to remain in force for a certain period of time following the treaty’s
termination, they have included such a provision. A survival clause has been included in
many bilateral investment treaties to which Canada, the United States and Mexico are a
party.> The NAFTA Parties did not include such a survival clause in NAFTA and as a result
NAFTA Chapter Eleven’s substantive obligations did not remain in force upon the treaty’s
termination. If the NAFTA Parties had intended for NAFTA Chapter Eleven substantive
obligations to continue to apply after termination, they would have adopted clear language

in the CUSMA Protocol or in the CUSMA, stating that NAFTA Chapter Eleven’s

3 See for e.g., Agreement between the Government of Canada and the Government of the People’s Republic
of China for the promotion and reciprocal protection of investments (“Canada-China FIPA”), Article 35.3:
“3. With respect to investments made prior to the date of termination of this Agreement, Articles 1 to 34, as
well as paragraph 4 of this Article, shall continue to be effective for an additional fifteen-year period from
the date of termination.” See also, United States — Morocco Free Trade Agreement, Article 1.2(4): “4.
Notwithstanding paragraph 3, for a period of ten years beginning on the date of entry into force of this
Agreement, Articles VI and VII of the Treaty shall not be suspended:

(a) in the case of investments covered by the Treaty as of the date of entry into force of this
Agreement; or

(b) in the case of disputes that arose prior to the date of entry into force of this Agreement and that
are otherwise eligible to be submitted for settlement under Article VI or VII.”
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substantive obligations “continue to be effective” or “continue to apply” for a specified
period of time from the date of termination.* They did not. In contrast to CUSMA Article
34.1 (Transitional Provisions from NAFTA 1994), which states that “Chapter Nineteen of
NAFTA 1994 shall continue to apply [...]”, there is no equivalent provision providing for
the continued application of NAFTA’s substantive investment provisions. The Parties
intentionally did not use the phrase “shall continue to apply” in relation to Section A of

NAFTA Chapter Eleven in Article 34.1, Annex 14-C, or anywhere else in CUSMA.

7. Instead, as explained in the next section, the NAFTA Parties negotiated and set out
a specific remedy for investors holding a “legacy investment” in CUSMA Annex 14-C
(Legacy Investment Claims and Pending Claims). Annex 14-C provides the Parties’
consent to the submission of a claim to arbitration in accordance with NAFTA Section B
with respect to a legacy investment for three years following NAFTA’s termination. It is
not a survival clause; it merely allows pre-termination breaches to be arbitrated under

Section B of NAFTA Chapter Eleven for a defined period.

8. Likewise, the CUSMA Protocol does not provide a survival clause. It provides that
the CUSMA supersedes NAFTA “without prejudice to those provisions set forth in the
CUSMA that refer to provisions of the NAFTA”. It is impermissible to read into the
“without prejudice” phrase survival commitments for Section A of NAFTA Chapter

Eleven, Article 1502(3) and Article 1503(2)(a) that do not exist.

4 See, e.g., Canada-China FIPA, Article 35.3, and 2012 U.S. Model Bilateral Investment Treaty, Article
22.3: “3. For ten years from the date of termination, all other Articles shall continue to apply to covered
investments established or acquired prior to the date of termination, except insofar as those Articles extend
to the establishment or acquisition of covered investments.”
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0. The subsequent practice of all three CUSMA Parties is evidence of the Parties’
agreement that the CUSMA Protocol and CUSMA Annex 14-C do not permit claims based

on an alleged NAFTA breach that occurred after the NAFTA was terminated.’ A tribunal

constituted under CUSMA Annex 14-C must take this subsequent practice into account.’

10. The intentional absence of a survival clause in the NAFTA or CUSMA Protocol
demonstrates that there was no agreement between Canada, Mexico, and the United States
to extend NAFTA’s investment obligations. This interpretation is confirmed by the Parties’
shared understanding as articulated in their submissions after the termination of NAFTA.
The tribunal in 7C Energy v. United States was therefore correct in its finding that since
the CUSMA Parties did not agree to extend Section A of NAFTA Chapter Eleven beyond
30 June 2020, no such extension may be implied through a claimant’s request for

arbitration.’

5 Each of the CUSMA Parties has publicly stated that it did not consent in Annex 14-C to the submission of
claims for alleged breaches of NAFTA obligations that occurred after the NAFTA terminated. See, e.g. TC
Energy Corp. & TransCanada Pipelines Ltd. v. United States of America (ICSID Case No. ARB/21/63),
Mexico’s Submission Pursuant to Article 1128 of NAFTA, 11 September 2023, 9 5; Legacy Vulcan, LLC v.
United Mexican States (ICSID Case No. ARB/19/1), Second Submission of the United States of America,
21 July 2023, 99 8-12; Legacy Vulcan, LLC v. United Mexican States (ICSID Case No. ARB/19/1),
Mexico’s Counter-Memorial on the Ancillary Claim, 19 December 2022, 994 407-14; Legacy Vulcan, LLC
v. United Mexican States (ICSID Case No. ARB/19/1), Mexico’s Rejoinder on the Ancillary Claim, 21
April 2023, 99 258-87; Ruby River Capital LLC v. Canada (ICSID Case No. ARB/23/5), Contre-Mémoire
sur le Fond et Mémoire sur la Compétence du Canada, 15 July 2024, 9 262; Alberta Petroleum Marketing
Commission v. United States of America (ICSID Case No. UNCT/23/4), United States Memorial on
Preliminary Objections, 15 October 2024, q 66, fns. 86-87; Alberta Petroleum Marketing Commission v.
United States of America (ICSID Case No. UNCT/23/4), Non-Disputing Party Submission of the
Government of Canada Pursuant to NAFTA Article 1128, 15 January 2025, 94 9; Access Business Group
LLC v. United Mexican States (ICSID Case No. ARB/23/15), Non-Disputing Party Submission of the
Government of Canada Pursuant to NAFTA Article 1128, 28 March 2025, 4 9.

¢ Vienna Convention on the Law of Treaties (“VCLT”), Article 31(3) reads as follows: “3. There shall be
taken into account, together with the context:

(a) any subsequent agreement between the parties regarding the interpretation of the treaty or the
application of its provisions;

(b) any subsequent practice in the application of the treaty which establishes the agreement of the
parties regarding its interpretation; [...].”

7 TC Energy Corporation and TransCanada Pipelines Limited v. United States of America (ICSID Case
No. ARB/21/63), Award, 12 July 2024, 99 199-207.
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11. Any measure taken after the termination of NAFTA cannot directly engage the
international responsibility of Canada, Mexico or the United States under that treaty.
According to the fundamental rule of customary international law, “[a]n act of a State does
not constitute a breach of an international obligation unless the State is bound by the
obligation in question at the time the act occurs.”® The longstanding principle that a State’s
responsibility for a breach of an international obligation must be based on the obligations
in force at the time the measure is taken has been consistently recognized by international
investment tribunals.” The NAFTA Parties cannot therefore be liable for an alleged

violation of the NAFTA committed after the treaty was superseded by CUSMA.

B. CUSMA Annex 14-C provides a right to bring a claim for breach only
if the breach occurred prior to July 1, 2020

12. CUSMA Annex 14-C prescribes the CUSMA Parties’ limited consent to arbitrate
claims pertaining to a “legacy investment” for a transition period of three years following
CUSMA'’s entry into force. In particular, paragraphs 1 and 3 set out the scope of the
CUSMA Parties’ consent to arbitration:

1. Each Party consents, with respect to a legacy investment, to

the submission of a claim to arbitration in accordance with

Section B of Chapter 11 (Investment) of NAFTA 1994 and this
Annex alleging breach of an obligation under:

(a) Section A of Chapter 11 (Investment) of NAFTA 1994;

8 International Law Commission, Articles on Responsibility of States for Internationally Wrongful Acts,
art. 13, U.N. Doc. A/56/49(Vol. I)/Corr.4 (2001) (“ILC, Articles on Responsibility of States for
Internationally Wrongful Acts”).

® 000 Manolium Processing v. Republic of Belarus (PCA Case No. 2018-06), Final Award, 22 June 2021,
94 269: (“The prohibition of retroactivity implies that the legality of a Member State’s actions under the
EEU Treaty can only be assessed if the Treaty was in force at the time the act was performed. This
principle — which is considered “well established” and supported by State practice — is also reflected in Art.
13 of the International Law Commission’s Articles on Responsibility of States for Internationally Wrongful
Acts 0of 2001”"); Mesa Power Group LLC v. Government of Canada (PCA Case No. 2012-17), Award, 24
March 2016, 9 325: (“State conduct cannot be governed by rules that are not applicable when the conduct
occurs”); Jan de Nul N.V. and Dredging International N.V. v. Arab Republic of Egypt (ICSID Case No.
ARB/04/13), Award, 6 November 2008, 9 133: (“The rule that acts are governed by contemporaneous law
is also reflected in Article 13 of the ILC Articles on State Responsibility (“ILC Articles”), which rules out
responsibility for an act in violation of an obligation not in effect at the time of the performance of the
act”).
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(b) Article 1503(2) (State Enterprises) of NAFTA 1994; and

(c) Article 1502(3)(a) (Monopolies and State Enterprises) of
NAFTA 1994 where the monopoly has acted in a manner

inconsistent with the Party’s obligations under Section A of
Chapter 11 (Investment) of NAFTA 1994.1°

[...]

3. A Party’s consent under paragraph 1 shall expire three years

after the termination of NAFTA 1994.
13.  Applying the general rule of treaty interpretation,!! the ordinary meaning of the
terms above, in their context and in light of the treaty’s object and purpose, confirms that
CUSMA Annex 14-C does not provide the Parties’ consent to arbitrate an alleged breach
of the NAFTA’s substantive investment provisions that occurred after the NAFTA was

terminated.

14.  Paragraph 1 provides the CUSMA Parties’ consent to arbitrate claims for alleged
breaches of specific obligations of the NAFTA. This consent is limited to “the submission
of a claim to arbitration”, and, according to paragraph 3, expires three years after the
termination of NAFTA. Paragraph 3 extends the Parties’ consent for the procedural
remedy; it does not extend Section A of NAFTA Chapters Eleven, Article 1502(3)(a) or
Article 1503(2) beyond NAFTA’s termination. The ordinary meaning of the terms is clear
that the Parties’ consent to bring a claim is extended, but there is nothing in the text of
Annex 14-C that indicates the above substantive provisions continue to bind the Parties

once CUSMA replaced the NAFTA.

15.  Without providing investors an additional period to bring a NAFTA claim upon
NAFTA’s termination, CUSMA would have scuppered claims that had arisen prior to
NAFTA'’s termination but had not yet been filed. Under the NAFTA, an investor had three

10 CUSMA Annex 14-C, paragraph 1 (footnotes 20 and 21 omitted).
W VCLT, Article 31.
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years to submit a claim to arbitration from the date of actual or presumed knowledge of the
alleged breach and resulting damage,'? provided that it filed a Notice of Intent to submit a
claim 90 days prior, and six months had elapsed since the events giving rise to the claim
and its submission to arbitration.'> Without the extension of consent in Annex 14-C, the
CUSMA would have deprived the right of a NAFTA investor to bring a claim for a breach
that had occurred when NAFTA was in force.

16.  Relevant context confirms the interpretation of CUSMA Annex 14-C as not
extending NAFTA Chapter Eleven’s substantive obligations. For example, CUSMA
Article 14.2.3 states that, “this Chapter, except as provided for in Annex 14-C [...] does
not bind a Party in relation to an act or fact that took place or a situation that ceased to exist
before the date of entry into force of this Agreement.”'* Therefore, measures taken by a
CUSMA Party prior to July 1, 2020, are subject only to NAFTA Chapter Eleven’s
substantive obligations, while measures taken after July 1, 2020, are subject to the
substantive obligations of CUSMA Chapter 14. If the interaction between CUSMA Annex
14-C and Chapter 14’s substantive obligations did not operate in this manner, the result
would be that for a period of three years following CUSMA’s entry into force, the CUSMA
Parties would have been subject to distinct sets of substantive obligations vis-a-vis
investors and investments of the other Parties, as well as distinct dispute settlement
mechanisms, under separate international trade agreements.!> Such a result would run

counter to the Parties’ intention to have CUSMA supersede the NAFTA, as articulated in

2 NAFTA Articles 1116(2), 1117(2).
13 NAFTA Articles 1119 and 1120.
14 CUSMA Article 14.2.3.

15> CUSMA removed the trilateral investor-State dispute settlement (“ISDS”) mechanism that existed under
the NAFTA. Under CUSMA Annex 14-D and Annex 14-E, a limited ISDS mechanism remains only
between the United States and Mexico, while only a State-to-State dispute mechanism is available for
Canada.
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the CUSMA Preamble: the Parties “REPLACE the 1994 North American Free Trade

Agreement with a 21st Century, high standard new agreement.” !

III.  ARTICLE 1116(2) (LIMITATION PERIOD)

17. A claim under Article 1116(1) of NAFTA Chapter Eleven must be brought within
the limitation period set out in Article 1116(2). Article 1116(2) requires an investor to
submit a claim to arbitration within three years of the date on which the investor “first
acquired, or should have first acquired, knowledge of the alleged breach and knowledge

that the investor has incurred loss or damage.”

18.  An investor first acquires knowledge of an alleged breach and that they have
incurred loss or damage at a particular moment in time. The inclusion of “first” to modify
the phrase “acquired knowledge” was a deliberate drafting choice of the NAFTA Parties
intended to mark the date on which knowledge is acquired. As several NAFTA tribunals
have held,!” neither a continuing breach nor the occurrence of similar or related acts or
omissions may renew the limitation period under Article 1116(2). Moreover, knowledge
of loss or damage is sufficient for the limitation period to start running even though the full

extent of the loss or damage is not yet known.'® Once an investor first acquires (or should

16 CUSMA Preamble, § 3. See also, Protocol replacing the North American Free Trade Agreement with the
agreement between Canada, the United States of America, and the United Mexican States (“1. Upon entry
into force of this Protocol, the CUSMA, attached as an Annex to this Protocol, shall supersede the NAFTA,
without prejudice to those provisions set forth in the CUSMA that refer to provisions of the NAFTA.”)
(Emphasis added); Annex 14-C, § 5 (“[...] the Tribunal’s jurisdiction with respect to such a claim is not
affected by the termination of NAFTA 1994”) (Emphasis added).

17 See, e.g., Marvin Roy Feldman Karpa v. United Mexican States (ICSID Case No. ARB(AF)/99/1), Award,
16 December 2002, 9 63 (“NAFTA Articles 1117(2) and 1116(2) introduce a clear and rigid limitation defence
which, as such, is not subject to any suspension [...], prolongation or other qualification. Thus the NAFTA
legal system limits the availability of arbitration within the clear-cut period of three years.”); Apotex Inc. v.
United States of America (ICSID Case No. UNCT/10/2), Award on Jurisdiction and Admissibility, 14 June
2013 (“Apotex — Award on Jurisdiction and Admissibility”), 99 325, 327; Mobil Investments Canada Inc. v.
Canada (1I) (ICSID Case No. ARB/15/6), Decision on Jurisdiction and Admissibility, 13 July 2018, 9§ 147.

18 See, e.g., Mondev International Ltd. v. United States of America (ICSID Case No. ARB(AF)/99/2),
Award, 11 October 2002 (“Mondev — Award”), § 87 (“A claimant may know that it has suffered loss or
damage even if the extent or quantification of the loss or damage is still unclear.”); Grand River
Enterprises Six Nations, Ltd., et al. v. United States of America (UNCITRAL), Decision on Objections to
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have first acquired) knowledge of breach and that they have incurred loss or damage, a
continuing course of conduct by the host State does not renew the limitation period in

Article 1116(2).

IV.  ARTICLE 1105 (MINIMUM STANDARD OF TREATMENT)

19. The customary international law minimum standard of treatment reflected in
Article 1105 includes the protection of foreign investors against denial of justice by the

domestic courts of a respondent State.!’

20. A denial of justice, in a broad sense, is “[a]n injury involving the responsibility of

the state committed by a court of justice.”?® Specifically, for an act of omission by a court

9921 ¢

to constitute a denial of justice, it must be “extremely gross?!, “egregious”?

or amount to
an “outrage, bad faith, wilful neglect of duty, or insufficiency of action apparent to any
unbiased man.”?® A denial of justice may occur in instances where, for example, there has
been a refusal to entertain a suit or serious failure to adequately administer justice or if

9924

there has been a “clear and malicious misapplication of the law”** or if the judgment in

Jurisdiction, 20 July 2006, 99 77-78; Resolute Forest Products Inc. v. Canada (PCA Case No. 2016-13),
Decision on Jurisdiction and Admissibility, 30 January 2018, 9 165.

19 International Thunderbird Gaming Corporation v. The United Mexican States (UNCITRAL), Award, 26
January 2006, 9 194; Glamis Gold, Ltd. v. The United States of America (UNCITRAL), Award, 8 June
2009, 9 241.

20 J L. Brierly, The Law of Nations (Oxford: 1963), p. 286 (“Brierly”).
21 Brierly, pp. 286-287.

22 Jan Paulsson, Denial of Justice in International Investment Law (Oxford: Oxford University Press, 2005)
(“Paulsson”), p. 60.

23 B.E. Chattin (US) v. United Mexican States, 4 R1.A.A. 23 July 1927, pp. 282, 286-87: (“Acts of the
judiciary [...] are not considered insufficient unless the wrong committed amounts to an outrage, bad faith,
willful neglect of duty, or insufficiency of action apparent to any unbiased man.””) (Emphasis omitted).

24 Robert Azinian, Kenneth Davitian, & Ellen Baca v. The United Mexican States (ICSID Case No. ARB
(AF)/97/2) Award, 1 November 1999 (“Azinian — Award”), § 102-103.
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question is so patently egregious that “it is impossible for a third party to recognize how

an impartial judge could have reached the result in question.”?

21.  Even if a court decision is perceived as “incorrect”, States do not incur liability in
international law for a merely erroneous decision or misapplication of national law by their

domestic courts.?® This rule stems from the recognition of the independence of the judiciary

25 Rudolf Dolzer and Christoph Schreuer, Principles of International Investment Law (Oxford University
Press, 2nd ed. 2012), pp. 165-166. See also, Paulsson, p. 98 (“Denial of justice is always procedural. There
may be extreme cases where the proof of the failed process is that the substance of a decision is so
egregiously wrong that no honest or competent court could possibly have given it. Such cases would
sanction the state’s failure to provide a decent system of justice. They do not constitute an international
appellate review of national law.”); Loewen Group and Another v. United States of America (ICSID Case
No. ARB(AF)/98/3), Opinion of Christopher Greenwood Q.C. (on the denial of justice under international
law), 26 March 2001 (“Loewen — Opinion of Christopher Greenwood, Q.C.”), | 64; Staur Eiendom AS,
EBO Invest AS and Rox Holding AS v. Republic of Latvia (ICSID Case No. ARB/16/38), Award, 28
February 2020 (“Staur Eiendom— Award”), q 473 (“In the case of a claim for denial of judicial due process,
it is uncontroversial, as stated by Judge Greenwood in the Loewen v. USA case, that an international
tribunal is not to act as a court of appeal or to review the findings of a national court, but rather must find
that the administration of justice was ‘scandalously irregular’ or, as has been stated by others, involves ‘a
particularly serious shortcoming’ and ‘egregious conduct’ that ‘shocks, or [...] at least surprises, a sense of
judicial propriety.””); Bridgestone Licensing Services, Inc. and Bridgestone Americas, Inc. v. Republic of
Panama (ICSID Case No. ARB/16/34), Award, 14 August 2020, 99 222-223, 409.

26 Loewen Group and Another v. United States of America (ICSID Case No. ARB(AF)/98/3), Second
Opinion of Christopher Greenwood Q.C, 16 August 2001, § 94; Ida Robinson Smith Putnam (U.S.A.) v.
United Mexican States (United States-Mexico Cl. Commission 1927), RI.A.A. Vol. IV, 15 April 1927,
p-153, 9 5 (“A question which has been passed on in courts of a different jurisdiction by the local judges,
subject to protective proceedings, must be presumed to have been fairly determined. Only a clear and
notorious injustice, visible, to put it thus, at a mere glance, could furnish ground for an international
Tribunal of the character of the present, to put aside a national decision presented before it and to scrutinize
its grounds of law and fact”); Barcelona Traction, Light and Power Company, Limited (Belgium v. Spain)
(New Application: 1962), Judgement — Preliminary Objections, Separate Opinion of Judge Tanaka, 24 July
1964, p. 158; Agility Public Warehousing Company K.S.C. v. Republic of Iraq (ICSID Case No.
ARB/17/7), Award, 22 February 2021 (“Agility — Award”), 9§ 212; G.G. Fitzmaurice, “The Meaning of the
Term ‘Denial of Justice’”, 13 Brit. Y.B Int’l L. 93 (1932), p. 110 (“[T]he merely erroneous or unjust
decision of a court, even though it may involve what amounts to a miscarriage of justice, is not a denial of
justice, and, moreover, does not involve the responsibility of the state.”); Paulsson, p. 5: (“To the extent
that national courts disregard or misapply national law, their errors do not generate international
responsibility unless they have misconducted themselves in some egregious manner which scholars have
often referred to as technical or procedural denial of justice.”); Christopher Greenwood, “State
Responsibility for the Decisions of National Courts,” in Issues of State Responsibility before International
Judicial Institutions, Fitzmaurice and Sarooshi (eds.) (Oxford: 2004), p. 61 (“it is well established that a
mistake on the part of the court or an irregularity in procedure is not in itself sufficient to amount to a
violation of international law”).

10
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and the deference afforded to domestic courts acting in their bona fide role of adjudication

and interpretation of a State’s domestic law.?’

22. A prerequisite to making an international law claim of denial of justice against a
domestic court decision is that the claimant must have exhausted local remedies against
that judgment.?® This follows the rationale that a State cannot be held liable for the failing
of its system of justice if the system has not been given the full opportunity to correct the

alleged defects.?® In other words, for a court decision to amount to a denial of justice at the

27 Brierly, p. 287: (“It will be observed that even on the wider interpretation of the term ‘denial of justice’
which is here adopted, the misconduct must be extremely gross. The justification of this strictness is that
the independence of courts is an accepted canon of decent government, and the law therefore does not
lightly hold a state responsible for their faults. It follows that an allegation of a denial of justice is a serious
step [...]”); Zachary Douglas, “International Responsibility for Domestic Adjudication: Denial of Justice
Deconstructed”, International and Comparative Law Quarterly (2014) (“Douglas (2014)”), p. 11
(“International law is deferential to the particular virtues of adjudication by respecting the integrity of the
process and the outcomes it produces. This deference is manifest in the finality rule and the idea that denial
of justice focuses upon the procedural aspects of the adjudication rather than the substantive reasons for the
decision.”); Mondev — Award, Y4 126-127; Eli Lilly & Company v. Government of Canada (UNCITRAL),
Final Award, 16 March 2017, 9 224 (“[TThe Tribunal emphasizes that a NAFTA Chapter Eleven tribunal is
not an appellate tier in respect of the decisions of the national judiciary. It is not the task of a NAFTA
Chapter Eleven tribunal to review the findings of national courts and considerable deference is to be
accorded to the conduct and decisions of such courts. It will accordingly only be in very exceptional
circumstances, in which there is clear evidence of egregious and shocking conduct, that it will be
appropriate for a NAFTA Chapter Eleven tribunal to assess such conduct against the obligations of the
respondent State under NAFTA Article 1105(1).”); Mamidoil Jetoil Greek Petroleum Products Societe
Anonyme S.A. v. Republic of Albania (ICSID Case No. ARB/11/24), Award, 30 March 2015, 9 764-770;
Mpr. Frank Charles Arif'v. Republic of Moldova (ICSID Case No. ARB/11/23), Award, 8 April 2013 (“Arif
— Award”), § 441; Azinian — Award, § 99; Grand River Enterprises Six Nations, Ltd. et al v. United States
of America (UNCITRAL) Award, 12 January 2011, (“Grand River — Award”), 9 234; Chevron Corporation
(U.S.A.) and Texaco Petroleum Corporation (U.S.A.) v. Republic of Ecuador II (PCA Case No. 2009-23),
Second Partial Award on Track II, 30 August 2018 (“Chevron — Second Partial Award on Track II”),
7.117 and 8.40; Agility — Award, § 215.

8 See, e.g., Chevron — Second Partial Award on Track 11,9 7.117; Apotex — Award on Jurisdiction and
Admissibility, 1 267-268, 276; ATA Construction, Industrial and Trading Company v. The Hashemite
Kingdom of Jordan (ICSID Case No. ARB/08/2), Award, 18 May 2010, § 107; Philip Morris Brand Sarl
(Switzerland), Philip Morris Products S.A. (Switzerland) and Abal Hermanos S.A. (Uruguay) v. Oriental
Republic of Uruguay (ICSID Case No. ARB/10/7), Award, 8 July 2016, (“Philip Morris — Award”), § 503;
Krederi Ltd. v. Ukraine (ICSID Case No. ARB/14/17), Excerpts of Award, 2 July 2018, 49 473-475 and
600; Manchester Securities Corporation v. Republic of Poland (PCA Case No. 2015-18), Award,

07 December 2018, 9 483; Staur Eiendom — Award, § 473; Infinito Gold Ltd. v. Republic of Costa Rica
(ICSID Case No. ARB/14/5), Award, 3 June 2021, (“Infinito Gold — Award”), 4 260 and 445.

2 Apotex — Award on Jurisdiction and Admissibility, 9 282; Loewen Group, Inc. and Raymond L. Loewen
v. United States of America (ICSID Case No. ARB(AF)/98/3) Final Award, 26 June 2003 (“Loewen — Final
Award”) 9 156; Infinito Gold — Award, § 260; Paulsson, p. 108 (“For a foreigner’s international grievance
to proceed as a claim of denial of justice, the national system must have been tested. Its perceived failings

11



Goldgroup Resources Inc. v. Mexico Non-Disputing Party Submission of Canada
June 23, 2025

international level, that decision must be final and issued by a court of last resort of the
State’s judiciary. International law thus requires a complainant to exhaust any remedy
which is adequate and effective and reasonably available, so long as the remedy is not
“obviously futile”, in order to make a denial of justice claim.?® Whether recourse to further
appeals of a domestic court judgment is futile is a fact-specific inquiry taking into

consideration the availability, adequacy and effectiveness of the remedy.>!
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cannot constitute an international wrong unless it has been given a chance to correct itself.””); Douglas
(2014), p. 28 (“international responsibility towards foreign nationals for acts and omissions associated with
an adjudicative procedure can only arise at the point at which the adjudication has produced its final
result”).

30 See, The Finnish Ships Arbitration Award, 9 May 1934, 3 R.I1.A.A. 1480, pp. 1495 and 1503-1505;
Loewen — Final Award, Y 165 and 168-169; Pantechniki S.A. Contractors & Engineers v. Republic of
Albania (ICSID Case No. ARB/07/21) Award, 30 July 2009 (“Pantechniki — Award”), q 96; Apotex —
Award on Jurisdiction and Admissibility, q 268; Philip Morris — Award, 9 503 (“It is for the Claimants to
show that this condition has been met or that no remedy was available giving ‘an effective and sufficient
means or redress’ or that, if available, it was ‘obviously futile.”””) (Emphasis in original).

31 See, Loewen — Final Award, § 169 (“Availability is not a standard to be determined or applied in the
abstract. It means reasonably available to the complainant in the light of its situation, including its financial
and economic circumstances as a foreign investor, as they are affected by any conditions relating to the
exercise of any local remedy.”); Pantechniki — Award, q 96.
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