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Procedural Order No. 2

PROCEDURAL HISTORY

On 7 October 2025, the Tribunal issued its Decision on the Respondent’s Rule 41
Application (the “Rule 41 Decision”).

On 26 November 2025, the Claimant informed the Tribunal that it had no requests for non-
disclosure of certain confidential or protected information pursuant to Rule 63 of the 2022
ICSID Arbitration Rules as regards the Rule 41 Decision. In the same email, the Claimant
indicated its disagreement with the Respondent's proposed redactions to the Rule 41

Decision.

On 27 November 2025, the Respondent submitted its proposed redactions to the Rule 41
Decision and requested that the publication of the Rule 41 Decision be authorized only

with such redactions, providing its reasons as follows:

“The proposed redactions are narrowly tailored and necessary to protect
"confidential or protected information" under Rule 66. Specifically,
disclosure of the redacted passages would “impede law enforcement” by
interfering with ongoing criminal investigations and prosecutions involving
I (Rule 66(g)); would disclose
information regarding which the Republic "considers that public disclosure
would be contrary to its essential security interests”(Rule 66(h)); and would
unnecessarily reveal confidential business information or protected personal
information of both interested individuals and non-Parties (Rule 66(f)).
Notably, Rule 66(h) is self-judging, and the ICSID Rules leave it to the State
to determine the information for which it considers that public disclosure
would be contrary to its essential security interests.

The proposed redactions are confined to: (i) details concerning the Republic's
anti-terrorist operations and enforcemen (il Vithin the Republic's
territory; (ii) particulars of ongoing and sensitive Turkish criminal

proceedings involving | (rcluding
I

. |
I ); (iii) operational and factual details concerning both the Claimant's
business activities and the Republic's government enforcement actions; and
(iv) sensitive commercial, governmental, and personal data (including the
identity and personal details of non-party individuals, ultimate beneficial
ownership information, internal financial statements, payment receipts, and
portfolio company specifics). These categories fall squarely within the
categories of “confidential or protected information” defined in Rule 66 and
detailed above.

The proposed redactions leave intact the Tribunal’s legal reasoning, the
dispositive holdings under Rule 41, and the legal standard applied by the
Tribunal, while removing only confidential or protected factual details. The
public will thus retain full visibility on the Tribunal’s reasoning and outcome.

For these reasons, consistent with the letter and purpose of Rule 63 and the
protections of Rule 66, we respectfully request that any publication of the
Decision by ICSID occur only in redacted form. The Respondent remains at
the Tribunal's disposal to provide any further briefing concerning why the
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proposed redactions are necessary and appropriate under the ICSID Rules to
the extent the Tribunal would deem such briefing helpful.”

4, To decide the Parties’ disagreement on the proposed redactions to the Rule 41 Decision
pursuant to Rule 63(2) of the 2022 ICSID Arbitration Rules, on 1 December 2025, the
Tribunal invited the Respondent to set out its particularized requests for redaction in a
transparency schedule by 8 December 2025 and the Claimant to provide its reply thereto
in the same schedule by 15 December 2025.

5. On 8 December 2025, the Respondent submitted a transparency schedule with its requests
for redaction, accompanied by legal authority RL-32 and a copy of the Rule 41 Decision

reflecting its proposed redactions.

6. On 15 December 2025, the Claimant submitted the transparency schedule with its reply to
the Respondent’s requests of 8 December 2025.

I1. TRIBUNAL’S ANALYSIS AND DECISION

7. Rule 63(2) of the 2022 ICSID Arbitration Rules provides as follows:

Rule 63: Publication of Orders and Decisions

(2) If either party notifies the Secretary-General within the 60-day period
referred to in paragraph (1) that the parties disagree on any proposed
redactions, the Secretary-General shall refer the order or decision to the
Tribunal to decide any disputed redactions. The Centre shall publish the order
or decision in accordance with the decision of the Tribunal.

8. The following section contains the transparency schedule with each Party’s positions
submitted to the Tribunal on 15 December 2025 with the Tribunal’s decisions on the
Respondent’s requests for redactions to the Rule 41 Decision. Annex A to this Order

contains a copy of the Rule 41 Decision in redacted form as decided by the Tribunal.
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Respondent’s request 1

CRIMINAL INVESTIGATIONS AND SENSITIVE
ESSENTIAL SECURITY INFORMATION

Identification of part(s)
sought to be protected

99 12; 13; 13(a)-(c); 13(e)-(f); 25-27; 29-32; 34; 44

Legal basis for protection

ICSID Rule 66(g); ICSID Rule 66(h)

Comments

Pursuant to Rule 63 of the ICSID Arbitration Rules 2022, the
Respondent respectfully requests that the Tribunal’s Decision be
published only in redacted form. The proposed redactions are
narrowly tailored and necessary to protect “confidential or
protected information” under Rule 66.

Rule 66(g): Criminal Investigations and Law Enforcement

The Respondent’s proposed redactions for passages in 9 13(a)-
(c), 25-27, and 29-32 concern operational details and particulars of
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The criminal proceedings described include

and a series of judicial decisions (which
are not otherwise necessarily available to the general public) i

- ]
I - | s - dccisions ordered the

. The narrative details

the legal rationale for these measures.

The Republic’s efforts to N 2 o<

ongoing, and publicizing the specifics of these cases could
compromise future investigations, expose witnesses or judicial
officials to risk, and facilitate attempts to circumvent justice.
Redaction is therefore justified under ICSID Arbitration Rule

66(g).
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Rule 66(h): Essential Security Interests

The Respondent’s proposed redactions for portions of 9 12, 13,
13(a)-(c), 13(e)-(f), 25-27, 29-32, 34, and 44 include details of
anti-terrorist operations, government enforcement actions, and
other information which the Republic considers must remain
confidential to protect its essential security interests. These
sections describe not only the criminal investigations and
prosecutions, but also the broader security measures adopted by

the Republic |
The Republic’s actions G
Y  ———————
-
I S B B B B .
— ]

The Republic’s determination that disclosure would be contrary to
its essential security interests is grounded in the self-judging nature
of Rule 66(h), which entrusts the State with the authority to
identify information whose publication could jeopardize national
security. As Happ and Wilske explain in their Commentary to the
2022 ICSID Rules, “[u]nlike the other exceptions to transparency,
whose application is to be determined by the Tribunal, Rule 66(h)
on its plain terms leaves it entirely up to the respondent State to
determine whether disclosure of the information at issue would be
contrary to its essential security interests.” (RL-32, Rule 66, q 17
(emphasis in original)). The factual record demonstrates that the
measures described in these passages were part of a coordinated
response to a terrorist organization that had infiltrated the highest
levels of government and society.

ook

For the above reasons, the Respondent requests that these passages
be redacted pursuant to ICSID Arbitration Rule 66(h), in order to

preserve G, 21 protect the

essential national security interests of the Republic of Tiirkiye.

A. In General

As the Tribunal is very well aware, one of the most common
criticisms of the ISDS process among the general public is the lack of
transparency surrounding dispute proceedings and awards. It is
difficult to balance the growing level of public concern with the
concerns of investors and states about confidentiality in disputes. The
lack of transparency is arguably the greatest source of public pressure
on state governments to reform the process, while also being one of
the greatest incentives for users of the system to participate in it.!

Claimant’s reply

! Gabrielle Kaufman Kohler and Michele Potesta; ‘Can the Mauritius Convention serve as a model for the reform of
investor-State arbitration in connection with the introduction of a permanent investment tribunal or an appeal mechanism?,
Analysis and Roadmap’, CIDS-Geneva Center for International Dispute Settlement, Research paper, 03 June 2016, page 14.
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As all ISDS disputes involve publicly funded states or state entities,
it is reasonable for the public to demand access to the decision-making
process they are funding. This is particularly pertinent in cases where
citizens have been directly affected by investors' activities and where
the state may have enacted legislative reforms to protect those citizens.

The shift towards increased transparency in ISDS means that the
level of confidentiality is decided on a case-by-case basis. Ideally,
transparency would be discussed in the first procedural order, but this
could be preceded by extensive disputes between the parties over what
is and is not confidential as we have in this arbitration.

The ICSID has included new transparency provisions in its rule
changes.? In accordance with ICSID Arbitration Rule 66 confidential
or protected information is information which is protected from public
disclosure:

(a) by the instrument of consent to arbitration;

(b) by the applicable law or applicable rules;

(c) in the case of information of a State party to the dispute, by the
law of that State;

(d) in accordance with the orders and decisions of the Tribunal;

(e) by agreement of the parties;

(f) because it constitutes confidential business information or
protected personal information;

(g) because public disclosure would impede law enforcement;

(h) because a State party to the dispute considers that public
disclosure would be contrary to its essential security interests;

(1) because public disclosure would aggravate the dispute between
the parties; or

(j) because public disclosure would undermine the integrity of the
arbitral process.

B. Claimant’s Comments

The respondent, Tiirkiye, invokes Rules 66(g) and (h) to redact
references to Turkish criminal proceedings relating to |

However, such information is
already widely and routinely reported in the Turkish media and in
public legal databases.

National and local news outlets, as well as the Anadolu Agency,

L These reports identify the court by name and describe the

(www.https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/cids research paper mauritius.pdf)(last
visited on 15.12.2025 at 12.11)

2 Meg Kinnear, ‘The Launch of A New Generation of the ICSID Rules’, Columbia FDI Perspectives, 07 March 2022, No. 326.
(www.https://ccsi.columbia.edu/sites/ccsi.columbia.edu/files/content/docs/fdi%20perspectives/N0%20326%20-
%20Kinnear%20-%20FINAL.pdf) (last visited on 15.12.2025 at 12.09)
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charges and sentences imposed. Similar reporting exists concerning
appeal decisions, where the relevant criminal chamber, case number
and date are cited publicly Precedent-setting decisions and case law
from high courts, such as the High Court of Appeal. are published on
official websites, and sometimes in the Official Gazette, in order to
guide lower courts.

a. Anadolu Ajansi (Anadolu Agency) is official broadcasting
company of Turkish Government, and all information
together with case details, name of suspects and relevant
sources have been publicly released after Kayseri Court of
First Instance has issued its award.

b. Other than Anadolu Ajansi, all local and national-wide
media have also published and released | N

I
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c.
[
e
I There is not any regulatory framework to

suspend or avoid public release of such court warads on the
ground of transparency.

d. Finally, [N BN N N .
e — ]

The Claimant requests the Tribunal to dismiss all redaction
proposals submitted by the Respondent.

First, the Tribunal notes that, in principle, redacting information
that is already in the public domain serves no legitimate purpose.
The Claimant suggests that the information redacted by the
Respondent is in the public domain insofar as Turkish media report
on

pointing to online publications in Turkish.
However, following a review of automated translations of those
publications, it appears that almost all of them do not concern the
Turkish proceedings at issue in this arbitration. Accordingly, for
the vast majority, the Claimant has not established that the
information redacted by the Respondent is in the public domain.

Decision

Second, the Tribunal accepts that the Respondent’s redactions are
intended to protect the confidentiality of operational details and
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particulars of criminal investigations and prosecutions |

, to the
extent that the Respondent considers such confidentiality to protect
its essential security interests in line with the wording of Rule
66(h). As a result of that wording, the Commentary to the 2022
ICSID Rules cited by the Respondent clarifies that the Tribunal is
limited to a minimal review (RL-32, para. 19). Applying that
standard, the Tribunal considers that the redactions made by the
Respondent under Rule 66(h) must relate to factual information
capable of compromising its essential security interests, which is
not the case where the redacted passages deal with legal matters
specific to the arbitration proceedings, such as the legal analysis of
the claims before the Tribunal.

On this basis, the Tribunal accepts the redactions requested by the
Respondent, subject to the adjustments reflected in the version of
the Decision of 7 October 2025 redacted by the Tribunal, which
is attached to this Order as Annex A..

Respondent’s request 2

CONFIDENTIAL INFORMATION

Identification of part(s)
sought to be protected

99 14-17; 29; 34-35; 36 (partial); 37 (partial); 37(a) (partial); 37(c);
37(e)-(f); 38(c) (partial); 39; 44

Legal basis for protection

ICSID Rule 66(f)

Comments

Rule 66(f): Confidential Business and Personal Information /
Sensitive Governmental Data

The proposed redactions are narrowly tailored and necessary to
protect “confidential or protected information” under Rule 66(f) of
the ICSID Arbitration Rules. Specifically, disclosure of the
passages 9 14-17; 29; 34-35; 36 (partial); 37 (partial); 37(a)
(partial); 37(c); 37(e)-(f); 38(c) (partial); 39; and 44 would reveal
sensitive governmental data and confidential information,
including personal identifying information of non-parties.

The Republic’s proposed redactions are confined to sensitive
governmental data, including operational details of enforcement
actions and information relating to the Republic’s asset
management and enforcement strategy. These passages contain
operational and factual details regarding the Republic’s internal
decision-making, enforcement actions and strategy, asset
management and seizure. Disclosure of this information would
risk compromising the confidentiality of governmental and
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judicial processes, contrary to the protections afforded by Rule

66().

In the Republic’s initial set of proposed redactions, it had
additionally proposed full redaction of paragraphs 13(d); 37(a)-
(b); and 38(a)-(f), as those paragraphs also appear to include
commercially sensitive information concerning the Claimant’s
alleged acquisition of shares in Buray, the structure and ownership
of Buray and Muradiye, and the financial arrangements and
transactions between related entities, including transfer
certificates, consideration paid, and beneficial ownership. There
are also references therein to annual reports, financial statements,
and other proprietary documents that contain information about the
Claimant’s operations, losses, sources of funding, and business
strategy. While the Republic considers that this information
constitutes confidential business and personal information of the
Claimant and its affiliates and alleged beneficiaries, the Claimant
does not seek redaction of these paragraphs, and therefore the
Republic will not pursue the full redaction of these paragraphs
further.

However, these paragraphs also specifically include personal
identifying information of non-parties, such as alleged business
associates of the Claimant. The Republic has a duty to protect the
privacy and confidentiality of such personal data where it concerns
non-party individuals who have not consented to public disclosure.
The Respondent therefore maintains its proposed redactions to
these paragraphs to the extent they discuss or reference such non-
parties.

In sum, the Republic’s proposed redactions are confined to: (i)
sensitive commercial, governmental, and personal data; and (ii)
personal identifying information of non-parties.

kkok

For above reasons, consistent with the purpose of Rule 63 and the
protections of Rule 66, the Respondent respectfully requests that
any publication of the Decision by the Tribunal occur only with
these redactions made.

Claimant’s reply

The respondent Tiirkiye also seeks to redact 'operational and
factual details' in relation to its enforcement actions. Yet the Turkish
authorities themselves systematically publish such information. The
Ministry of Internal Affairs, and the General Directorate of Police

Forces (EGM) regularly issue press releases on |

Similarly, the Savings Deposit Insurance Fund (TMSF) maintains an
updated public list of companies under its trusteeship, ||

This list shows their full corporate names, identification numbers, and
locations. Anadolu Agency and other media outlets also report




ENCORE Investment Group Limited (Malta) v. Republic of Tiirkiye
(ICSID Case No. ARB/24/46)
Procedural Order No. 2

aggregate figures on the assets and employment levels of these groups.
You may find several public releases on this matter, below:

b. The Ministry of Internal Affairs has released publicly all
I

c. The Savings Deposit Insurance Fund (TMSF) addresses in
its website an updated public list of companies under its
trusteeship. N W NN NN NN BN W N
This list shows
their full corporate names, identification numbers, and
locations..

1. https://www.tmsf.org.tr/tr/Sirket/Kayyim?utm

2.https://www.tmsf org.tr/tr/Sirket/Kayyim?Page=10&Rows=100&utm
3. https:/www.tmsf org tr/tr/Sirket/Kayvim?page=8&utm

4 https://www.tmsf.org.tr/tr/ Tmsf/Kayyimv/kayyim.veri?utm

The Claimant requests the Tribunal to dismiss all redaction
proposals submitted by the Respondent.

First, the Tribunal notes that, in principle, redacting information
that is already in the public domain serves no legitimate purpose.
In support of its objection to the Respondent’s redactions, the
Claimant contends that the Turkish authorities “systematically
publish” information concerning the details of

pointing to online publications
by the Turkish authorities. However, following a review of
automated translations, it appears that these publications do not
contain information relating to the specific enforcement actions at
issue in the arbitration. The Claimant thus fails to establish that the
information redacted by the Respondent is in the public domain.

Decision

10
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Second, the Respondent submits that its redactions concern (i)
sensitive commercial, governmental, and personal data, and (ii)
personally identifying information of non-parties. This is correct
for several of the redactions. However, some of the Respondent’s
redactions extend to information that does not fall within these two
categories, but rather concern matters specific to this arbitration,
such as the Parties’ requests for relief (paras. 14—17) or the
arguments advanced by the Parties (e.g., paras. 34-35, 39).

Third, the Tribunal notes that the Claimant, which is a company
incorporated in Malta, objects to the redaction of information
concerning itself and/or its investments. In these circumstances,
the Tribunal sees no justification for such redactions.

On this basis, the Tribunal accepts the redactions requested by the
Respondent, subject to the adjustments reflected in the version of
the Decision of 7 October 2025 redacted by the Tribunal, which is
attached to this Order as Annex A.

Respondent’s request 3

PARTIES’ PRELIMINARY POSITIONS IN THE
ARBITRATION

Identification of part(s)
sought to be protected

€ 14-17; 20-21; 34-35; 39; 47-48; 51

Legal basis for protection

ICSID Rule 66(j); ICSID Rule 66(i)

Comments

Rule 66(j): Integrity of the Proceeding

The Respondent’s proposed redactions for passages in 9 14-17,
20-21, 34-35, 4748, and 51 are necessary to preserve the integrity
of this arbitration. These sections contain the Parties’ requests for
relief, the Parties’ allegations and preliminary observations
concerning the alleged investments in question, abuse-of-process
analysis, and costs-related reasoning that is all directly linked to the
Parties’ litigation strategies at a very early stage of the dispute.
Publication at this early stage would tend to create external
commentary on provisional issues, risk mischaracterization of the
Tribunal’s evaluative reasoning before the record is complete, and
may have a chilling effect on the conduct of the arbitration. The
requested redactions are limited to evaluative, strategy-revealing or
factual development sections, leaving the legal reasoning
unredacted. Protecting these passages under Rule 66(j) is necessary
to safeguard the orderly conduct of the arbitration and avoid undue
external pressures on the Parties.

Rule 66(i): Aggravation of the Dispute

11
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The Respondent’s proposed redactions for passages in ] 14-17,
20-21, 34-35, 47-48, and 51 are also necessary to prevent
aggravation of the dispute. These sections recount sharply
contested allegations about party conduct and third-party
involvement, discuss sensitive procedural and evidentiary
assessments, and link cost and Rule 41 determinations to litigation
strategy and perceived behavior. Public disclosure would
foreseeably inflame the controversy, potentially harden positions
between the Parties, and might also escalate tensions between the
Parties and affected non-parties by amplifying untested assertions
and evaluative commentary well before the record is developed.
The proposed redactions are limited to the minimal text necessary
to avert escalation, while leaving the Decision’s legal conclusions
and analysis available to the public.

kokok

For the above reasons, consistent with the purpose of Rule 63 and
the protections of Rule 66, the Respondent respectfully requests
that any publication of the Decision by the Tribunal occur only with
these redactions made.

Claimant’s reply

As the applicable law for this arbitration included the BIT between
Malta and Turkey, as well as Turkish law, none of which included
specific transparency or confidentiality rules for publishing decisions,
none were applied.

The ICSID Arbitration Rules establish the general principle that
decisions should be published, while imposing a duty on the tribunal to
protect confidential or privileged information falling within the scope
of Rule 66, including confidential business information. However, this
does not mean that every piece of private information is granted blanket
protection from becoming public.

The Claimant believes that publishing the decision without any
redaction (as requested by the Respondent) will give interested third
parties access to the relevant procedural information about this
arbitration, presented in an objective manner. This will allow them to
monitor the progress of the proceedings.

The Claimant requests the Tribunal to dismiss all redaction
proposals submitted by the Respondent.

Decision

The Respondent contends that its requested redactions concerning
the Parties’ preliminary positions in the arbitration are limited to
“evaluative, strategy-revealing or factual development sections,
leaving the legal reasoning unredacted” under Rule 66(i) and to “the
minimal text necessary to avert escalation” under Rule 66(j),
arguing that the publication of the redacted information at this early
stage of the proceedings “may have a chilling effect on the conduct

12
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of the arbitration” and aggravate the dispute. By contrast, the
Claimant argues that access to the relevant procedural information
about this arbitration will allow interested third parties to monitor
the progress of the proceedings.

The Tribunal agrees with the principle that the disclosure of
strategically sensitive information at an early stage of the
proceedings might under certain circumstances create a risk of
disruption to the conduct of such proceedings. This being so, the
Tribunal considers that the information related to the proceedings
redacted by the Respondent is not of a particularly sensitive nature.
It concerns legal discussions that have no material impact on the
conduct of the proceedings (paras. 20-21) and the Parties’
positions, which are described in a summary manner (paras. 34-35,
4748, 51). Further, with respect to the requests for relief (paras.
14-17), the publication of the Claimant’s claims in the arbitration
or the relief sought by the Parties in the context of the Rule 41
application does not appear to pose a significant risk to the conduct
of the proceedings.

Moreover, the Tribunal is of the view that the publication of the
information redacted by the Respondent will serve the public
interest in getting access to elements that underlie the decision
reached in the Rule 41 proceedings.

Accordingly, the Tribunal rejects the redactions requested by the
Respondent, as reflected in the version of the Decision of 7 October
2025 redacted by the Tribunal, which is attached to this Order as
Annex A.

On behalf of the Tribunal,

[signed]

Prof. Gabriélle Kaufmann-Kohler

President of the Tribunal
Date: 29 December 2025

13
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ANNEX A - TRIBUNAL’S DECISION ON THE RESPONDENT’S
RULE 41 APPLICATION DATED 7 OCTOBER 2025 WITH
REDACTIONS AS DECIDED BY THE TRIBUNAL
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Decision on the Respondent’s Rule 41 Application

INTRODUCTION

This arbitration was initiated by ENCORE Investment Group Limited (Malta) (“Encore”
or the “Claimant”) against the Republic of Tirkiye (“Tiirkiye” or the “Respondent”)
(together the “Parties”) under the Tiirkiye-Malta BIT (“BIT”).

This decision resolves the application by the Respondent for expedited dismissal of the
claims pursuant to Rule 41 of the ICSID Arbitration Rules.

PROCEDURAL HISTORY

On 4 October 2024, the Claimant filed its Request for Arbitration (“Request for
Arbitration”).

On 27 June 2025, the Respondent filed its Application for expedited dismissal of
Claimant’s claims pursuant to ICSID Arbitration Rule 41 (“Rule 41 Application”).

On 2 July 2025, the Tribunal invited the Claimant to file an answer by 20 August 2025
and informed the Parties that it would give directions regarding the next steps of the
proceedings dealing with the Rule 41 Application after reviewing the Parties’
submissions.

On the same day, the Claimant requested an extension of the time limit for its answer to
the Rule 41 Application from 20 August 2025 to 8 September 2025, due to the summer
recess.

On 7 July 2025, the Tribunal informed the Parties that it was minded to grant the
extension requested by the Claimant, subject to the Respondent raising a compelling
objection by 9 July 2025, which the Respondent did not.

On 8 September 2025, the Claimant filed its Response to Respondent’s Rule 41 Objection
(“Rule 41 Response”).

On 19 September 2025, the Respondent, while submitting that its Rule 41 Application
should be granted forthwith following the filing of the Claimant’s Rule 41 Response,
proposed that additional procedural steps be scheduled with respect to its application.

Having determined that no further procedural steps were necessary since it was
sufficiently enlightened by the Parties’ written submissions on record, the Tribunal issues
the present decision.

OVERVIEW OF THE DISPUTE

This section is meant to provide a brief overview of the dispute, insofar as relevant for
present purposes. It is not intended to include all potentially relevant facts.
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The crux of this case relates to the alleged expropriation by Tiirkiye of the Claimant’s

At this preliminary stage of the proceedings, the Tribunal understands that the following

facts are not disputed by the Parties:

®

s

e

&

On 12 July 2018, the Kayseri 2" High Criminal Court handed down a judgment
sentencing the Boydak family, ordering the confiscation of their shares ||

and affirming the appointment of TMSF as the trustee |GG

On 14 September 2020, Encore acquired 31.86% of Buray’s shares and thus
indirectly 5.097% of Muradiye’s shares.’

RfA, para. 42; Application, para. 26.5.
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IV. REQUESTS FOR RELIEF

14. In its Request for Arbitration, the Claimant sought the following relief:

“136. The Claimant will request that, once constituted, the Arbitral
Tribunal issue an award:

a. declaring that Tiirkiye has breached the Tiirkiye-Malta BIT with
respect to Encore Investment Group Limited;

b. ordering Tiirkiye to pay compensation to the Claimant of no less
than USD 11 million plus pre- and post-award compounded
interest;

c. ordering Tiirkiye to pay the costs of this proceeding, including
costs of legal representation; and

d. ordering such other relief as the Arbitral Tribunal may deem

appropriate in the circumstances”.®

15. Inits Rule 41 Application, the Respondent sought the following relief:

“For the reasons set out above, the Republic therefore requests that
the Tribunal:

78.1 DECLARE that the entirety of the claims presented by
ENCORE in its Request for Arbitration are manifestly without
legal merit due to a failure to establish a basis for the Tribunal’s
jurisdiction ratione temporis,

78.2 DECLARE that the entirety of the claims presented by
ENCORE in its Request for Arbitration are manifestly
inadmissible due to the Claimant’s commission of an abuse of

process;

' I B
L

' .
L

8 RfA, para. 136.
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78.3 DECLARE that ENCORE’s claim for impairment of its
purported investment presented in Section V.B of its Request for
Arbitration 1s manifestly without legal merit as it lacks a legal
basis in the BIT;

78.4 ISSUE an Award dismissing all claims presented in the
Request for Arbitration in accordance with ICSID Arbitration Rule
41(3);

78.5 AWARD Respondent all its costs associated with this
arbitration, including legal fees and expenses, in accordance with
ICSID Arbitration Rule 52(2); and

78.6 AWARD Respondent any further relief that the Tribunal may

deem just and proper”.’

16. Inits Rule 41 Response, the Claimant sought the following relief:

“139. The Claimant requests that the Arbitral Tribunal issue a
decision,

(1) rejecting the Respondent’s objection that the Claimant’s claims
are manifestly without legal merit; and

(i1) ordering the continuation of the proceedings without having
further proceedings (such as another round of written submissions,
virtual hearing, and etc.) as per Procedural Order No. 1; and issue
an interim decision on costs,

(i11) ordering the Respondent to pay all costs of the special
procedure under the Rule 41, including the legal fees and expenses
of the Claimant’s legal representation, the fees and expenses of the
Tribunal, Tribunal assistant, and the administrative charges and
direct costs of the Centre, plus pre-award and post-award interest

thereon”.'°

V. APPLICABLE STANDARD

17. The Parties are generally in agreement on the applicable legal standard to a preliminary
objection under Rule 41.

18. Rule 41 of the ICSID Arbitration Rules reads as follows:

“Rule 41: Manifest Lack of Legal Merit

(1) A party may object that a claim is manifestly without legal
merit. The objection may relate to the substance of the claim, the
jurisdiction of the Centre, or the competence of the Tribunal.

9 Application, para. 78.

10 Response, para. 139.



ENCORE Investment Group Limited (Malta) v. Republic of Tiirkiye
(ICSID Case No. ARB/24/46)

19.

Decision on the Respondent’s Rule 41 Application

(2) The following procedure shall apply:

(a) a party shall file a written submission no later than 45 days
after the constitution of the Tribunal,;

(b) the written submission shall specify the grounds on which
the objection is based and contain a statement of the relevant
facts, law and arguments;

(c) the Tribunal shall fix time limits for submissions on the
objection;

(d) if a party files the objection before the constitution of the
Tribunal, the Secretary-General shall fix time limits for written
submissions on the objection, so that the Tribunal may
consider the objection promptly upon its constitution; and

(e) the Tribunal shall render its decision or Award on the
objection within 60 days after the later of the constitution of
the Tribunal or the last submission on the objection.

(3) If the Tribunal decides that all claims are manifestly without
legal merit, it shall render an Award to that effect. Otherwise, the
Tribunal shall issue a decision on the objection and fix any time
limit necessary for the further conduct of the proceeding.

(4) A decision that a claim is not manifestly without legal merit
shall be without prejudice to the right of a party to file a
preliminary objection pursuant to Rule 43 or to argue subsequently
in the proceeding that a claim is without legal merit”.

As consistently held by decisions on Rule 41 or its predecessor Rule 41(5), such provision
sets a high standard for dismissal under which an objection must be established clearly
and obviously, with relative ease and dispatch.!! As the tribunal explained in Lotus
Holding v. Turkmenistan, this means that “no matter what evidence is adduced, there is a
fundamental flaw in the way that the claim is formulated that must inevitably lead to its
dismissal. The inevitability of dismissal must be manifest. It must be obvious from the
submissions of the parties that there is some unavoidable and indisputable fact, or some
legal objection in relation to which no possible counter-argument is identified. If the

See, e.g., RLA-30, Trans-Global Petroleum, Inc. v. Hashemite Kingdom of Jordan, ICSID Case No.
ARB/07/25, Decision on the Respondent’s Objection Under Rule 41(5) of the ICSID Arbitration Rules, 12
May 2008, paras. 88, 105; RLA-7, Brandes Investment Partners, LP v. Bolivarian Republic of Venezuela,
ICSID Case No. ARB/08/3, Decision on the Respondent’s Objection Under Rule 41(5) of the ICSID
Arbitration Rules, 2 February 2009, paras. 65, 62-64; RLA-20, RSM Production Corporation and others
v. Grenada, ICSID Case No. ARB/10/6, Award, 10 December 2010, para. 6.1.1; CLA-14, PNG Sustainable
Development Program Ltd v. Papua New Guinea, ICSID Case No. ARB/13/33, Decision on the
Respondent's Objections under Rule 41(5) of the ICSID Arbitration Rules, 28 October 2014, para. 88;
CLA-16, Bank of Nova Scotia v. Republic of Peru, ICSID Case No. ARB/22/30, Decision on Respondent’s
Rule 41 Application, 31 May 2024, para. 99.
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claimant, in its submissions under Rule 41(5), can point to an arguable case, the claim
» 12

should proceed [...]
Although they generally concur on the legal standard, the Parties disagree on the
application of the standard to this dispute and in particular on whether the Tribunal should
make findings of fact at this stage. Relying on Brandes v. Venezuela, the Respondent
contends that the Tribunal must “take into account the facts and their interpretation as
alleged by the claimant as well as the facts and their interpretation as alleged by the

respondent and make a decision on their existence and proper interpretation”.!?

For its part, the Claimant maintains that the factual premises of the claim must be
accepted as alleged by the claimant, unless they are “plainly without any foundation” or
“incredible, frivolous, vexatious or inaccurate or made in bad faith”. In support, it invokes
Emmis v. Hungary and Trans-Global Petroleum v. Jordan among others.'*

In the Tribunal’s opinion, at this preliminary stage of the proceedings, the Tribunal lacks
sufficient evidence to resolve issues of fact.!> Indeed, the Brandes tribunal itself had “no
difficulty to conclude that the objection on an expedited basis should concern a legal
impediment to a claim and not a factual one” and its view was that “basically the factual
premise has to be taken as alleged by the Claimant. Only if on the best approach for the
Claimant, its case is manifestly without legal merit, it should be summarily dismissed”.'¢

RLA-3, Lotus Holding Anonim Sirketi v. Turkmenistan, ICSID Case No. ARB/17/30, Award, 6 April 2020,
para. 158.

Application, para. 35, citing RLA-7, Brandes Investment Partners, LP v. Bolivarian Republic of Venezuela,
ICSID Case No. ARB/08/3, Decision on the Respondent’s Objection Under Rule 41(5) of the ICSID
Arbitration Rules, 2 February 2009, para. 68.

Response, para. 32, citing CLA-15, Emmis International Holding, B.V., Emmis Radio Operating, B.V,
MEM Magyar Electronic Media Kereskedelmi és Szolgaltato Kft. v. Republic of Hungary, ICSID Case No.
ARB/12/2, Decision on Respondent's Objection Under ICSID Arbitration Rule 41(5), 11 March 2013, para.
26; RLA-1, Almasryia for Operating & Maintaining Touristic Construction Co. L.L.C. v. State of Kuwait,
ICSID Case No. ARB/18/2, Award on the Respondent’s Application under Rule 41(5) of the ICSID
Arbitration Rules, 1 November 2019, para. 33; RLA-30, Trans-Global Petroleum, Inc. v. Hashemite
Kingdom of Jordan, ICSID Case No. ARB/07/25, Decision on the Respondent’s Objection Under Rule
41(5) of the ICSID Arbitration Rules, 12 May 2008, para. 96.

See, e.g., RLA-30, Trans-Global Petroleum, Inc. v. Hashemite Kingdom of Jordan, 1CSID Case No.
ARB/07/25, Decision on the Respondent’s Objection Under Rule 41(5) of the ICSID Arbitration Rules, 12
May 2008, para. 97; CLA-21, Eskosol S.p.A in Liquidazione v. Italian Republic, ICSID Case No.
ARB/15/50, Decision on Respondent’s Application under Rule 41(5), 20 March 2017, para. 37; CLA-14,
PNG Sustainable Development Program Ltd v. Papua New Guinea, ICSID Case No. ARB/13/33, Decision
on the Respondent’s Objections under Rule 41(5) of the ICSID Arbitration Rules, 28 October 2014, para.
90; CLA-16, Bank of Nova Scotia v. Republic of Peru, ICSID Case No. ARB/22/30, Decision on
Respondent’s Rule 41 Application, 31 May 2024, para. 101.

RLA-7, Brandes Investment Partners, LP v. Bolivarian Republic of Venezuela, ICSID Case No. ARB/08/3,
Decision on the Respondent’s Objection Under Rule 41(5) of the ICSID Arbitration Rules, 2 February
2009, paras. 59, 61.
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Accordingly, the Tribunal will determine whether the preliminary objections raised by
the Respondent in its Rule 41 Application are manifestly ill-founded in law on the basis
of the facts alleged by the Claimant, whether disputed or not.

In the following sections, the Tribunal addresses in turn the three preliminary objections
raised by the Respondent in its Rule 41 Application.

FIRST OBJECTION: LACK OF JURISDICTION RATIONE TEMPORIS
1.  The Parties’ positions

(a) The Respondent’s position
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(b) The Claimant’s position

In its Rule 41 Response, the Claimant states that the BIT “applies to all investments,
making no distinction between investments made before or after the BIT’s entry into

force” and that its purported investment, which was made lawfully on 14 September

2020, is protected by the BIT. G

g

Analysis

It is common ground, and rightly so, that the Claimant must have held the investment for
which it seeks BIT protection at the time when the alleged breaches occurred.

On the basis of the record as it stands, it appears that the conduct complained of occurred
not before, but after Encore’s acquisition of its purported investment. ||
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In conclusion, the Tribunal finds that the Respondent has not shown that the Tribunal
manifestly lacks temporal jurisdiction over the claims before it.

SECOND OBJECTION: ABUSE OF PROCESS
1.  The Parties’ positions
(a) The Respondent’s position

The Respondent submits that Encore’s claims constitute an abuse of process and are

therefore inadmissib e, |
il

In reliance on RSM v. Grenada, Tirkiye notes that Rule 41 may be invoked in respect of
an objection based on abuse of process.?® The present dispute, so it says, is “a textbook
example of a claimant rerouting assets through shell corporations in low-disclosure
jurisdictions to manufacture treaty protection for a purported investment after a dispute
with the State had arisen or was, at a minimum, eminently foreseeable”, referring thereby
to the test to determine whether an investor has committed an abuse of process to gain
treaty protection.?’

The first element of the test goes to the foreseeability of the dispute with the respondent
State at the time when the investor acquired its purported investment.*

28

29

30

Application, para. 49, citing RLA-20, RSM Production Corporation and others v. Grenada, ICSID Case
No. ARB/10/6, Award, 10 December 2010, paras. 6.1.1, 6.2(c), 7.3.

Application, para. 61.

Application, para. 53. See, e.g., RLA-13, Philip Morris Asia Limited v. The Commonwealth of Australia,
UNCITRAL, PCA Case No. 2012-12, Award on Jurisdiction and Admissibility, 17 December 2015, para.
554; RLA-24, Alverley Investments Limited and Germen Properties Ltd v. Romania, ICSID Case No.
ARB/18/30, Award, 16 March 2022, paras. 377-380.

9
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The second element refers to whether the investment was made or structured in a specific
3

manner in order to access treaty protection.

a.  The history of Encore’s acquisition of the Buray shares is marked by transactions
between related entities in low-disclosure jurisdictions: first, a transfer of the shares
from the] i to Webster & Porter, a BVI company, in 2018; second, a
transfer of the shares from Webster & Porter to Encore, a Maltese company, in 2020,

with no evidence of consideration or other documentation of these transactions;>*

b.  There is no information about the ultimate beneficial owner (UBO) of Webster &
Porter, which seems related to Encore, and appears to have been incorporated for
the sole purpose of temporarily holding Buray shares, as it was dissolved on 19 July
2024, just before the arbitration started;

c.  The timing of Encore’s incorporation |GG

I indicates that the company was created for the purpose of
manufacturing jurisdiction;

d.  Encore is a shell company with no apparent business activities other than holding
shares in Buray (and a small investment into a Turkish transportation company by
the name of Tirport). Further, there is no evidence that Encore’s UBO,
Mr. Palermino Colamarino, an Italian national, had any management role or
legitimate business interests in obtaining an indirect shareholding in Muradiye;*’

32

33

34

35

36

37

Application, para. 53. See, e.g., RLA-13, Philip Morris Asia Limited v. The Commonwealth of Australia,
UNCITRAL, PCA Case No. 2012-12, Award on Jurisdiction and Admissibility, 17 December 2015, paras.
554, 585; RLA-19, Cascade Investments NV v. Republic of Turkey, ICSID Case No. ARB/18/4, Award
(Redacted), 20 September 2021, para. 340.

Application, paras. 25-30, 64-70.
Application, para. 65.

Application, para. 66.

Application, para. 67.

Application, paras. 9, 27.5-27.6, 68.

10
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(b) The Claimant’s position

In its Rule 41 Response, the Claimant does not comment on the legal principles set out
by the Respondent in support of this objection, but puts forward fact allegations to rebut
Tiirkiye’s contentions:

a.  Encore’s UBO, Mr. Colamarino, was married on 9 November 1995 to a Turkish
national and has held a residence permit in Tiirkiye since that date. Mr. Colamarino
is a “bona fide investor”, a “legitimate international businessman” with “thirty-five
years of experience in international projects”, using his own funds for his
investments;*

b.  Mr. Colamarino was the UBO of Webster & Porter, as established by a share
certificate;*!

c. In February 2018, Webster & Porter acquired shares in Buray for EUR 800,000
from the | ‘hich is evidenced by two receipts for payment.
Mr. Colamarino and |l vere both members of the |GG
The former’s decision to invest in Buray and obtain an indirect shareholding in
Muradiye “was based on a solid business evaluation of Tiirkiye’s renewable energy
market” as Muradiye’s power plant was “a valuable asset in a growing green

industry”;*?

d.  In 2019, Mr. Colamarino’s legal and tax advisers “recommended to restructure his
investments by moving them from BVI, which was increasingly viewed as a low-
disclosure jurisdiction facing banking and regulatory challenges, to a reputable,
transparent, and stable jurisdiction within the European Union” and “Malta was
chosen for this purpose at that time independently from treaty-shopping

allegations™;*
" I
" I

40

41

42

43

Response, paras. 112, 121-122.
Response, para. 113; C-47, Share Certificate of Webster & Porter Associates Limited.

Response, paras. 114-116; C-48, Receipt for Payment Made to | C-49. Receipt for Payment
Made to I

Response, para. 118.
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e. In 2020, Encore was incorporated in Malta “as part of this planned and legitimate
corporate restructuring” and Mr. Colamarino’s investments, including the Buray
shares, were transferred from Webster & Porter to Encore as a “natural consequence

of this strategy”;*

f.  Encore is not a shell company created for the purpose of its claims against Tiirkiye.
Quite to the contrary, it is a “legitimate holding company that manages a portfolio
of substantial investments”, including a 34% shareholding in an Italian company,
BeeGreen SRL, which operates a wind farm producing 7.0 MW renewable energy,
a 60% shareholding in a Bulgarian company, SGS Invest, which owns and operates
a 1.7 MW solar park, its shares in Buray and a 16,38% participation in Tirport in
Tiirkiye. This “portfolio demonstrates a clear and consistent pattern of substantive,
long-term investment in legitimate business operations, particularly in the European

energy sector”.®

2. Analysis

The Respondent’s second objection concerns the inadmissibility of the claims founded
on an abuse of process resulting from a restructuring of an investment for the purpose of
obtaining treaty protection.

It is undisputed that a Rule 41 objection may pertain to matters of admissibility, including
abuse of process, and rightly so. Arbitral decisions have consistently held that objections
raised under Rule 41(5) of the 2006 ICSID Arbitration Rules may encompass all
objections seeking the early discontinuance of proceedings on the ground that a claim
was manifestly unfounded,*® and ICSID Arbitration Rule 41(1) provides expressly that
preliminary objections “may relate to the substance of the claim, the jurisdiction of the
Centre, or the competence of the Tribunal” and thereby confirms this understanding.

This being so, the Tribunal doubts that an objection for abuse of process arising from an
allegedly illegitimate restructuring of an investment effected in order to gain access to
treaty protection may in practice be determined through an expedited procedure under
Rule 41. Indeed, such an objection has two well-established distinctive features. First, it

44

45

46

Response, para. 119.

Response, paras. 122-123; C-50, BeeGreen SRL Certificate Registry; C-51, BeeGreen SRL Minutes of the
Ordinary Shareholders Meeting 2025 (redacted); C-52, SGS Invest Certificate Registry; C-53, SGS Invest
Balance Sheet 2024 (redacted); C-54, SGS Invest Income Statement 2024 (redacted); C-55, Encore
Financial Statement of 2024 (redacted).

See, e.g., RLA-7, Brandes Investment Partners, LP v. Bolivarian Republic of Venezuela, ICSID Case No.
ARB/08/3, Decision on the Respondent’s Objection Under Rule 41(5) of the ICSID Arbitration Rules, 2
February 2009, para. 55; RLA-31, Global Trading Resource Corp. and Globex International, Inc. v.
Ukraine, ICSID Case No. ARB/09/11, Award, 1 December 2010, para. 30; RLA-20, RSM Production
Corporation and others v. Grenada, ICSID Case No. ARB/10/6, Award, 10 December 2010, para. 6.1.1;
CLA-14, PNG Sustainable Development Program Ltd v. Papua New Guinea, ICSID Case No. ARB/13/33,
Decision on the Respondent's Objections under Rule 41(5) of the ICSID Arbitration Rules, 28 October
2014, para. 91.

12
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is subject to a high evidentiary threshold.*” Second, by its nature, it primarily depends on
a comprehensive review of the facts, because a finding of abuse depends on the

assessment of the totality of circumstances.*®

In the Tribunal’s view, these two distinctive features are hardly reconcilable with a
summary procedure like the one envisaged in Rule 41. While a Rule 41 objection
primarily involves a legal bar to a claim, a finding of abuse of process for illegitimate
restructuring depends mainly on a review of the facts and evidence. In this early phase of
the proceedings, the Tribunal is not in a position to fully assess the factual matrix relevant
to a determination of abuse of process as it does not have the benefit of the Parties’ full
submissions on the facts and has not yet heard the evidence. It also appears difficult that
the high threshold required for a finding of abuse arising from an illegitimate
restructuring could be satisfied in this phase of the proceedings, in particular where the
facts as alleged by the claimant are accepted for the purposes of a Rule 41 procedure.

Furthermore, the Tribunal notes that, while the RSM tribunal addressed the question of
whether the arbitration was precluded by reason of an abuse of process under Rule 41,
the type of abuse alleged there was different from that pleaded in these proceedings. In
that case, the respondent argued that the claims constituted an abuse of process since they
were an attempt to circumvent the rule set out in Article 53 of the ICSID Convention
according to which ICSID awards are final, binding, and not subject to appeal or review
apart from the internal remedies provided by the ICSID Convention.*” The tribunal
accepted that the initiation of the arbitration was an improper attempt to circumvent this
rule by examining the claims as pled by the claimant.’® By its nature, that limited exercise
could be conducted within the bounds of a Rule 41 procedure in the RSM arbitration. The
same cannot be said in this one.

Moreover, the review of the record as it stands today does not allow the Tribunal to
conclude that the structure of the Claimant’s investment was chosen so as to obtain treaty

protection. While certain elements may raise questions, ||
|

.
B thc Claimant has advanced factual allegations that are at least partially

47

48

49

50

See, e.g., RLA-13, Philip Morris Asia Limited v. The Commonwealth of Australia, UNCITRAL, PCA Case
No. 2012-12, Award on Jurisdiction and Admissibility, 17 December 2015, paras. 550-554 and the
jurisprudence cited; RLA-19, Cascade Investments NV v. Republic of Tiirkiye, ICSID Case No. ARB/18/4,
Award (Redacted), 20 September 2021, para. 347.

See, e.g., Mobil and others v. Venezuela, ICSID Case No. ARB/07/27, Decision on Jurisdiction, 10 June
2010, para. 177; RLA-12, Renée Rose Levy and Gremcitel S.A. v. Republic of Peru, ICSID Case No.
ARB/11/17, Award, 9 January 2015, para. 193; cited in RLA-19, Cascade Investments NV v. Republic of
Turkey, ICSID Case No. ARB/18/4, Award (Redacted), 20 September 2021, para. 357.

RLA-20, RSM Production Corporation and others v. Grenada, ICSID Case No. ARB/10/6, Award,
10 December 2010, paras. 4.6.15-4.6.18.

RLA-20, RSM Production Corporation and others v. Grenada, ICSID Case No. ARB/10/6, Award,
10 December 2010, paras. 7.3.1-7.3.7.

13
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substantiated, and rule out a finding that the claims are manifestly without foundation or
frivolous.

In conclusion, the second preliminary objection does not warrant a summary dismissal of
the claim.

THIRD OBJECTION: NO BIT PROTECTION AGAINST IMPAIRMENT
1.  The Parties’ positions

The third and last preliminary objection targets the claim that Tiirkiye impaired Encore’s

investment by arbitrary and discriminatory means.!

(a) The Respondent’s position

According to the Respondent, that claim must be dismissed, because there is no protection
in the BIT that safeguards an investor’s investments from impairment through arbitrary
or discriminatory measures. Tiirkiye contends that the BIT does not provide such a
protection standard, stressing that the Claimant failed to cite any provision of the treaty
to this effect. It adds that Encore seeks to reframe the definition of an unlawful
expropriation found in Article IIT of the BIT as an additional protection against arbitrary
or discriminatory treatment, whereas Article III is a standard provision defining the
conditions for a lawful expropriation, not a protection against impairment by
unreasonable or discriminatory means.>

(b) The Claimant’s position

In its Rule 41 Response, the Claimant answers that its claims include: (i) “Claims for
violation of Tiirkiye’s obligation to ensure fair and equal treatment (FET) (based on the
BIT’s Preamble and indirectly on Article I1(2) of the BIT)”; (i1) “Claims for violation of
Tiirkiye’s obligation to accord Most-Favoured-Nation (MFN) (based directly on Article
II(2) of the BIT)”; and (ii1) “Claims for expropriation (based directly on Article III(1) of
the BIT)”. It further argues that the prohibition of arbitrary and discriminatory measures
falls within the FET standard.>?

2.  Analysis

The Tribunal notes that Article I1(2) of the BIT provides that “[e]ach Party shall accord
to these investments, once established, treatment no less favourable than that accorded in
similar situations to investments of its investors or to investments of investors of any third
country, whichever is the most favourable”.>* It further notes that tribunals have
considered that the prohibition of arbitrary and discriminatory measures falls within the

51

52

53

54

RfA, paras. 104-123.
Application, paras. 71-76.
Response, paras. 89-95.
CLA-1, Tiirkiye-Malta BIT.
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FET standard.> Finally, it also notes that the preamble of the BIT states that “fair and
equitable treatment of investment is desirable in order to maintain a stable framework for

investment and maximum effective utilization of economic resources”.>®

On this basis, the Tribunal is of the view that there is at least an arguable case in support
of the Claimant’s position, which turns on the interpretation of the BIT and the application
of international law. Consequently, it cannot be said that the Claimant’s claim for
impairment manifestly lacks a legal basis.

COSTS

In its Rule 41 Response, the Claimant seeks an order directing Tiirkiye to pay all costs of
the special procedure under Rule 41.%7 In support, it relies on Rule 52(2) of the ICSID
Arbitration Rules, which provides that “[i]f the Tribunal renders an Award pursuant to
Rule 41(3), it shall award the prevailing party its reasonable costs, unless the Tribunal
determines that there are special circumstances justifying a different allocation of costs”.

Rule 52(2) applies to situations in which the tribunal issues a final award dismissing the
entirety of the claims pursuant to Rule 41(3), as opposed to a decision denying a Rule 41
application. As set out in the ICSID Working Paper #5 of June 2021: “The text of AR
52(2) has been modified to include a presumption in favour of the prevailing party where
the Tribunal renders an Award pursuant to Rule 41(3) and thus disposes of the whole case.
In such circumstance, the Tribunal would award the prevailing party its reasonable costs
unless there are special circumstances justifying a different allocation of costs. If the
Tribunal issues a decision that dismisses the objection that a claim manifestly lacks legal
merit or that upholds it only in part, the Tribunal could issue an interim decision on costs
pursuant to AR 52(3). AR 52(1) would apply to such decision”.>®

In the circumstances, the Tribunal finds it more appropriate and expeditious to decide on
costs at a later time in the proceeding rather than in an interim decision on costs.

DECISION
For the reasons set forth above, the Tribunal makes the following decision:
a.  The Respondent’s Rule 41 Application of 27 June 2025 is rejected;

b.  The Tribunal reserves all other issues to a further order, decision or award, including
costs.
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See, e.g., CLA-32, CMS Gas Transmission Company v. Argentine Republic, ICSID Case No. ARB/01/8,
Award, 12 May 2005, para. 290.

CLA-1, Tiirkiye-Malta BIT.
Response, paras. 132-138.
ICSID Working Paper #5, Vol. 1, 15 June 2021, Proposals for Amendment of the ICSID Rules, p. 305.
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[signed] [signed]
Ms. Juliet Blanch Prof. George A. Bermann
Arbitrator Arbitrator
[signed]

Prof. Gabrielle Kaufimann-Kohler
President of the Tribunal
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