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Leitsätze:

Nichtanerkennung eines ausländischen Schiedsspruchs im Inland Leitsätze der Redaktion: 1.
Die Meistbegünstigungsklausel des Art. VII Abs. 1 UNÜ gilt nicht für die formellen
Voraussetzungen des UNÜ. Mit dem Vollstreckbarerklärungsantrag iszt daher auch die
Schiedsvereinbarung in der in Art. IV Abs. 1 UNÜ vorgesehenen Form vorzulegen. 2. Eine
Präklusion des Einwands der fehlenden Schiedsvereinbarung im
Vollstreckbarerklärungsverfahren wegen Versäumung eines fristgebundenen Rechtsbehelfs im
Aufhebungsverfahren scheidet aus, wenn das Schiedsgereichtr seine Zuständigkeit willkürlich
angenommen hat.

Summary:

The decision deals with an application to have an award rendered in England declared
enforceable in Germany, in particular the formal requirements for such an application and the
preclusion of defences. Claimant, a company seated on the Isle of Guernsey, and Respondent,
having its seat in Germany, entered into negotiations for the sale of metal products in autumn
1997. On 28 November 1997 Claimant sent a fax to Respondent confirming the transaction,
which contained a clause providing for arbitration by the LME under English law. Respondent,
however, claimed that he never received the fax nor entered into a binding contract and refused
to accept the goods or pay the price. In the ensuing arbitration proceedings Respondent’s
challenge of the tribunal’s jurisdiction was rejected and it was ordered to pay the price. The
tribunal held that even if Respondent never received the fax the receipt of which it however
considered to be highly probable a valid arbitration agreement existed between the parties. This
decision was based on later written communications that allegedly referred to the conclusion of
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a contract. The award was declared enforceable as a judgment in England and Claimant
applied to have it declared enforceable in Germany. The Higher Regional Court of Rostock,
Germany, rejected Claimant’s application for several reasons. First, it considered that the
formal requirements where not met since Claimant never submitted a certified copy of the
arbitration agreement as requested by Article IV New York Convention. The court held that
Article IV prevailed over the more lenient provision in §1064 (1) ZPO for domestic awards,
which is in principle also applicable to foreign awards unless otherwise provided in treaties. The
court held that, irrespective of Article VII New York Convention, which in its view does not cover
form requirements anyway, Article IV is such an overriding provision in a treaty. Furthermore,
the court held that the German party could rely on Article V (1) (a) New York Convention since
there was no valid arbitration agreement in the sense of Article II. The Claimant never proved
that any paper containing an arbitration agreement was received by Respondent and even if it
was received it would not have fulfilled the form requirements of Article II New York Convention.
In addition the subsequent correspondence, on which the arbitral tribunal relied, did not contain
any explicit reference to the arbitration agreement. Since there was no valid arbitration
agreement the enforcement of the award would also violate German public policy. The court
held that Respondent was also not precluded from raising the lack of a valid arbitration
agreement, though it did not challenge the award for lack of jurisdiction under section 67
Arbitration Act 1996 in the English courts. Doubting whether the rules of preclusion are at all
applicable under the New York Convention, the court considered that the case falls within the
recognized exception as in its view the tribunal assumed its jurisdiction in an arbitrary manner
and without any justification in the parties’ agreement.

Volltext:
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