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(b) whether there was a dispute between the parties which was capable of arbitration under s 6(1) of the International
Arbitration Act (Cap 143A, 2002 Rev Ed) (“IAA”) which could in turn be split into two issues:

(i) whether there was an admission by Louis Dreyfus of the debt, and
(i) assuming there was such an admission, whether Louis Dreyfus could claim a set-off from a running account.

I should add that the set-off issue was raised by Louis Dreyfus because it had a claim not against DHE or DJOM but a different
company by the name of Guangdong Fuhong Edible Oil Co Ltd (“Fuhong”) and under a different contract SBS 040412B. It was

alleged by Louis Dreyfus that the vessel of carriage for that contract was Hanjin Tacoma and that contract was referred to as “the

Hanjin Tacoma contract”. | will also adopt that description for convenience.

7 Louis Dreyfus alleged that DHE and DJOM were part of a group of companies known as the “JINSHI GROUP”. It was also

alleged that Fuhong was a close trading partner of the JINSHI GROUP and was treated at all material times as part of the JINSHI

GROUP in so far as the alleged running account was concerned.

8 The assistant registrar concluded that the arbitration agreement had been incorporated into the contract between DJOM
and Louis Dreyfus as well.

9 On the issue as to whether there was an admission by Louis Dreyfus, he spilit this into two sub-issues, ie firstly, was there
an admission and, secondly, did the admission come from Louis Dreyfus? There seemed to be an admission by Sally Yang but
Louis Dreyfus was taking the position that Ms Yang was employed by Louis Dreyfus, China, and was not an employee of Louis
Dreyfus itself. Therefore, it was alleged that Ms Yang had no authority to bind Louis Dreyfus on liability or quantum.

10  The assistant registrar concluded that there was clearly a dispute on the second sub-issue involving the authority of Sally
Yang. On the authority of Coop International v Ebel SA [1998] 3 SLR 670 (“Coop International”), he found that that was not a
dispute capable of resolution by the courts.

11 The assistant registrar went on to say that if he had to decide on the issue of set-off, he would have ruled against Louis
Dreyfus because Fuhong was a different company. Furthermore, the Hanjin Tacoma contract was entered into after the
Armonikos contract had been assigned by DHE to DJOM.

12 DHE and DJOM were dissatisfied and appealed against the stay order of the assistant registrar. Their appeal was heard by

me. At the first hearing of the appeal on 27 June 2005, Mr Lai informed me that he was not taking the issue whether the
arbitration agreement was incorporated into the Armonikos contract. The arguments therefore centred on whether there was an
admission binding on Louis Dreyfus. This involved a consideration of the court’s role under s 6(2) of the IAA. This consideration

was also relevant for the set-off issue. On the court’s role under s 6(2) IAA, the question was whether the court had jurisdiction to
consider if there was in fact a dispute, sometimes referred to as a genuine dispute, between the parties or whether the court was

obliged to refer any dispute to arbitration so long as there was a dispute.

13 As the question about the court’s jurisdiction under s 6(2) IAA would be of importance to other litigants as well, | asked the
parties to present further arguments on it. As it turned out, the further arguments for DHE and DJOM canvassed a new point as
well, ie that the set-off issue was not even within the scope of the arbitration agreement. In the meantime, the further arguments

for Louis Dreyfus did not raise any new point. Accordingly, in the light of the new point raised for DHE and DJOM, | allowed Louis

Dreyfus to present arguments solely in response to the new point. After such arguments in response were received, | gave my
decision. | allowed the appeal with costs. Louis Dreyfus has filed an appeal to the Court of Appeal. | set out below my reasons.

The admission issue

14  The question of the authority of Sally Yang turned out to be a red herring. | say this because she was not the only one who
had admitted the claims for despatch money and overage premium under the Armonikos contract. The sums payable on these

claims were disclosed in a statement of account issued by Louis Dreyfus itself. True, that statement of account had a self-serving

reference to the JINSHI GROUP but that was relevant only to the set-off issue. In my view, the statement of account
demonstrated that Louis Dreyfus was accepting that the sums claimed under the Armonikos contract would be due and payable
but for its claim under the Hanjin Tacoma contract.
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person claiming through or under him, commences any legal proceedings in any court
against any other party to the submission, or any person claiming through or under him, in
respect of any matter agreed to be referred, any party to such legal proceedings may at
any time after appearance, and before delivering any pleadings or taking other steps in the
proceedings, apply to that court to stay the proceedings, and that court or a judge thereof,
unless satisfied that the agreement or arbitration has become inoperative or cannot
proceed, shall make an order staying the proceedings.

The MacKinnon Committee Report of 1927 (Cmd. 2817) reads, at para. 43:

Our attention has been called to a point that arises under the Arbitration Clauses (Protocol)
Act 1924. Section 1 of that Act in relation to a submission to which the protocol applies
deprives the English court of any discretion as regards granting a stay of an action. It is
said that cases have already not infrequently arisen where (e.g) a writ has been issued
claiming the price of goods sold and delivered. The defendant has applied to stay the action
on the ground that the contract of sale contains an arbitration clause, but without being
able, or condescending, to indicate any reason why he should not pay for the goods, or the
existence of any dispute to be decided by arbitration. It seems absurd that in such a case the
English court must stay the action, and we suggest that the Act might at any rate provide
that the court should stay the action if satisfied that there is a real dispute to be determined
by arbitration.

The report uses the words “a real dispute.”

Section 1(1) of the Arbitration Clauses (Protocol) Act 1924, was then amended by section 8 of the Arbitration (Foreign Awards)

Act 1930, to incorporate the words “there is not in fact any dispute between the parties with regard to the matters agreed to be

referred.” Those words were carried through into the Act of 1950 and the Act of 1975 and are central to the issue that arises in

this case.

Section 1(1) of the Arbitration Act 1975 provides:

If any party to an arbitration agreement to which this section applies, or any person
claiming through or under him, commences any legal proceedings in any court against any
other party to the agreement, or any person claiming through or under him, in respect of
any matter agreed to be referred, any party to the proceedings may at any time after
appearance, and before delivering any pleadings or taking any other steps in the
proceedings, apply to the court to stay the proceedings; and the court, unless satisfied that
the arbitration agreement is null and void, inoperable or incapable of being performed or
that there is not in fact any dispute between the parties with regard to the matter agreed to
be referred, shall make an order staying the proceedings.

Clause 9 of the charterparty in the present case is in common form:

General average and arbitration to be London, English law to apply. For arbitration the
following clause to apply: Any dispute arising from or in connection with this charterparty
shall be referred to arbitration in London. The owners and charterers shall each appoint an
arbitrator experienced in the shipping business. English law governs this charterparty and
all aspects of the arbitration.
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The words used in clause 9 of the charterparty in relation to a referral to arbitration were “any dispute.” The words in section 1(1)
of the Act of 1975 are: “there is not in fact any dispute between the parties.” To the layman it might appear that there is little if any
difference between those words. However the legislature saw fit to draft section 1 using the phrase “not in fact any dispute.” The
legislature did not use the words “there is no dispute” and consequently a meaning must be given to those words and the courts

have done so, although there is no general agreement as to what they mean. The distinction between the two phrases “any

dispute” and “not in fact any dispute” is of central importance in understanding what underlies the cases that preceded the Act of

1996. To a large extent as a matter of policy to ensure that English law provided a speedy remedy by way of Order 14

proceedings for claimants who make out a plain case for recovery, and to prevent debtors who had no defence to the claim using

arbitration as a delaying tactic, the words “not in fact any dispute” as opposed to “no dispute” have from time to time been

interpreted by the courts as meaning “no genuine dispute,” “no real dispute,” “a case to which there is no defence,” “there is no

arguable defence,” and later a case to which there is no answer as a matter of law or as a matter of fact, that is to say that the

sum claimed “is indisputably due.” The approach of the courts has on occasions been similar to that adopted by them in Order 14

proceedings in cases where there is no arbitration clause. ....

The question that arises on this appeal is as to whether, in a case such as the present, there can be said to be a dispute between

the parties when the alleged debtor has refused to pay the amount claimed and denied that there is any sum due and owing
without condescending to detail by way of defence.

The case for the plaintiffs, put very shortly, is that before there can be a dispute capable of being referred to the arbitrator there

must be an arguable case for disputing the claim, and if the defence put forward is unsustainable then there is no dispute or put
another way, no “real” or “genuine” dispute. It is said that the plaintiffs’ claim is indisputable. It is of importance, to my mind, that

the clause in the agreement makes no reference to a real or genuine dispute, or any reference to whether or not the claim is

indisputable, but refers only to “any dispute.” The defendants submit that if the defendants to a claim refuse to pay then there is in

any ordinary language a dispute and that word includes any claim which is not admitted. They stress, rightly in my view, that the

parties themselves have agreed that matters in issue between them should be referred to arbitration as opposed to being
adjudicated upon by the courts. Further they rely on the provisions of section 9 of the Arbitration Act 1996.

The words “dispute” and “in fact any dispute” have been considered by the courts in a number of cases.

40 Swinton Thomas LJ then continued to say at 761 to 763:

In my view, ... Mr. Waller’s submission is correct, and in the words of Templeman L.J. in Ellerine Bros. (Pty.) Ltd. v. Klinger [1982]

1 W.L.R 1375, 1383H there is a dispute once money is claimed unless and until the defendants admit that the sum is due and

payable. The cases relied on by Mr. Hamblen to the opposite effect resulted from the particular interpretation that the courts have

placed on the words in section 1 of the Act of 1975 and its predecessors to which | have referred. In my judgment if a party has
refused to pay a sum which is claimed or had denied that it is owing then in the ordinary use of the English language there is a
dispute between the parties.

I turn, then, to section 9 of the Arbitration Act 1996, which provides:

(1) A party to an arbitration agreement against whom legal proceedings are brought
(whether by way of claim or counterclaim) in respect of a matter which under the
agreement is to be referred to arbitration may (upon notice to the other parties to the
proceedings) apply to the court in which the proceedings have been brought to stay the
proceedings so far as they concern that matter. (2) An application may be made
notwithstanding that the matter is to be referred to arbitration only after the exhaustion of
other dispute resolution procedures. (3) An application may not be made by a person before
taking the appropriate procedural step (if any) to acknowledge the legal proceedings
against him or after he has taken any step in those proceedings to answer the substantive
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claim. (4) On application under this section the court shall grant a stay unless satisfied that
the arbitration agreement is null and void, inoperative, or incapable of being performed.

[emphasis added]

The important distinction between section 9 of the Act of 1996 and section 1(1) of the Act of 1975 is the omission of the words
“that there is not in fact any dispute between the parties with regard to the matter agreed to be referred.” Accordingly the court no
longer has to consider whether there is in fact any dispute between the parties but only where [sic] there is a dispute within the
arbitration clause of the agreement, and the cases which turn on that distinction are now irrelevant. Mr. Hamblen submits that this
amendment to the law of arbitration has made no difference in substance but is merely a simplification of the law and the court
still has to resolve, when asked to do so, an issue as to whether, under the arbitration clause in the contract, there is a dispute
between the parties. He submits that this issue must be resolved in accordance with the authorities prior to 1996, in particular
Nova (Jersey) Knit Ltd. v. Kammgarn Spinnerei G.m.b.H.[1997] 1 W.L.R. 713.

Mr. Waller submits that section 9 of the Act of 1996 was enacted to make it plain in the light of the pre-existing cases that, save
as otherwise provided in the section itself, a party is entitled to a stay of the proceedings unless the court concludes that the
action is not brought in respect of the matter which, under the agreement, is referred to arbitration or under subsection (4).
Accordingly, the problem which arose in this case and in other cases in resolving the distinction between “a dispute” in the
arbitration clause of the contract and “in fact [a] dispute between the parties” in section 1 of the Act of 1975 has been resolved,
and the court must grant a stay in any case in which the sum claimed is not admitted. Mr. Hamblen submits that if that was the
intention of Parliament one would have expected it to have been spelt out clearly and explicitly.

The Departmental Advisory Committee on Arbitration Law in their report on the Arbitration Bill reported in February 1996, in
relation to clause (as it then was) 9 at paragraph 55:

The Arbitration Act 1975 contained a further ground for refusing a stay, namely where the
court was satisfied that ‘there was not in fact any dispute between the parties with regard
to the matter agreed to be referred.’ These words do not appear in the New York
Convention and in our view are confusing and unnecessary, for the reasons given in Hayter
v. Nelson [1990] 2 Lloyd’s Rep. 265.

In his judgment in this case, Clarke J. said at p.1278: “It is not clear (at least to me) what that paragraph means.”

| understand, of course, why the judge said what he did. However, one cannot overlook the fact that the chairman of the
departmental advisory committee was Saville L.J., who decided Hayter v. Nelson. It is absolutely clear to my mind that
paragraph 55 of the report was a shorthand cross-reference to the judgment in Hayter v. Nelson and the clearest possible
indication that the intent was to incorporate the ratio decidendi of that case into section 9. In my view, the alteration to the words
of section 1 of the Act of 1975 to those contained in section 9 of the Act of 1996 can only make sense if construed in that way,

and | would so construe them. ...

41 The position in Hong Kong in respect of the third part of Art 8 of the Model Law is the same as that under the English 1996
Act s 9(4). In Getwick Engineers Ltd v Pilecon Engineering Ltd (2002) 1020 HKCU 1 (“Getwick”), the defendant had engaged the
plaintiff as its subcontractor for the supply and installation of electrical, mechanical ventilation and air-conditioning equipment and
associated works for conversion and extension work that the defendant was carrying out as main contractor to various schools.
The plaintiff had three parts to its claim:

(a) The first part was for sums payable under various payment certificates issued by the defendant itself to the plaintiff. The
defendant had failed to pay on six payment certificates totalling HK$530,208.32. The defendant subsequently issued three
cheques of which two were honoured and the third was dishonoured. After taking into account the two cheques which were
honoured, the balance payable under the payment certificates was HK$295,208.32. This figure included the HK$ 115,000 for
which the third cheque was issued.

(b) The second part was in respect of variation works for which the plaintiff claimed HK$112,322.60.
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(c) The third part was for HK$138,458.47 being additional works.

42 The plaintiff applied for summary judgment which initially was for a larger sum and was then reduced to HK$389,637.93
comprising the first part of its claim for HK$295,208.32 and the second part of its claim for HK$112,322.60. The defendant in turn
applied for a stay of the action pursuant to s 6 of the Arbitration Ordinance (Cap 341) (HK). The arbitration agreement in Getwick
stated:

18.1 If any dispute or difference arises between the Sub-Contractor and the Contractor ... in connection with this Sub-Contract,
and if there exist within the Main Contract provisions allowing the reference of disputes or differences between the Contractor and
the Employer to mediation and/or adjudication, then either party may request that the dispute or difference be referred to
mediation and/or adjudication in accordance with whichever rules or other guide-lines for mediation and/or adjudication may be
specified within the Main Contract (if any), or any modifications thereof for the time being in force...

43 Hon Ma J said:

21. Where an arbitration agreement exists (and in this case, a domestic arbitration agreement within the meaning of the
Ordinance) and court proceedings are brought in relation to the matters covered by the agreement, section 6(1) of the Ordinance

governs the matter :

‘6. Court to refer matter to arbitration in certain cases(1) Subject to subsections (2) and
(3) [which are not relevant for present purposes], article 8 of the UNCITRAL Model Law
(Arbitration agreement and substantive claim before court) applies to a matter that is the
subject of a domestic arbitration agreement in the same way as it applies to a matter that is
the subject of an international arbitration agreement.’

22. Article 8 of the UNCITRAL Model Law states :

‘Article 8. Arbitration agreement and substantive claim before court (1) A court before
which an action is brought in a matter which is the subject of an arbitration agreement
shall, if a party so requests not later than when submitting his first statement on the
substance of the dispute, refer the parties to arbitration unless it finds that the agreement is
null and void, inoperative or incapable of being performed. (2) Where an action referred to
in paragraph (1) of this article has been brought, arbitral proceedings may nevertheless be
commenced or continued, and an award may be made, while the issue is pending before the
court.’

23. At the risk of repeating what are by now familiar principles in applications for stay under section 6 of the Ordinance (and
Article 8 of the UNCITRAL Model Law), | set out the various steps involved in the analysis :

(1) The court first construes the relevant arbitration agreement to see just what matters are intended to be referred to arbitration.
Among the most usual expressions are, for example, ‘all disputes or differences between [Party A and Party B] ... in connection
with (or in relation to or in respect of) this contract’. The present arbitration agreement is not unusual in this regard. (2) Where the
words ‘in connection with’ are used, while every contract must of course be construed in accordance with its ordinary and natural
meaning (and arbitration agreements are no exception), it seems to me that they are wide in nature. They would in general cover
all disputes other than one entirely unrelated to the transaction covered by the contract in question : see Mustill & Boyd :
Commercial Arbitration 2nd Edition, at 119.(3) The existence or non-existence of a dispute or difference as envisaged under the
relevant arbitration agreement between the parties is crucial to the granting of a stay. For this purpose, a dispute will exist unless
there has been a clear and unequivocal admission not only of liability but also quantum : see Louis Dreyfus v. Bonarich
International (Group) Limited [1997] 3 HKC 597; Tai Hing Cotton Mill Limited v. Glencore Grain Rotterdam BV [1996] 1 HKC 363,
at 375A-B. In the absence of admissions as to both these aspects, a mere denial of liability or of the quantum claimed, even in
circumstances where no defence exists, will be sufficient to found a dispute for the purposes of section 6 of the Ordinance (and
Article 8 UNCITRAL Model Law). Thus, finding out whether a dispute (as defined in this way) exists, is the only exercise that the
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court carries out in a stay application (apart of course from construing the arbitration agreement to discover its full ambit) : it does
not involve itself in evaluating the merits of the claim. (4) A clear and unequivocal admission of liability and quantum can no doubt
take a variety of forms. Admissions contained in correspondence or any other documents or even by conduct may, in my opinion,
suffice. And, as will be apparent later in this judgment, the issuance of a cheque can (and does in the present case) suffice to
establish the clear and unequivocal admission of liability and quantum (in the amount stated in the cheque). (5) Once the court
comes to the view that a dispute or difference exists, the granting of a stay is mandatory. On the other hand, if the court comes to
the view that no dispute or difference exists, then the matter falls to be determined in the court proceedings. Of course, the
relevant dispute or difference must relate to matters which are stated to be referable to arbitration in the relevant arbitration
agreement. A dispute or difference in relation to a matter not intended to be referred to arbitration obviously does not come within
the arbitration agreement and no stay can be granted in such circumstances. (6) Where the court comes to the view that no
dispute or difference exists, it is free to (and often, if not inevitably, will) decide the matter on an application for summary
judgment. This would explain the practice of still having a plaintiff's application for summary judgment under RHC Order 14 heard
at the same time as a defendant’s application for a stay (although, as observed by Burrell J in Strategic Finance Relations
Limited v. Chun Tai Holdings Limited, unreported, 30 November 2000, HCA 7940/2000, the stay application is heard and
determined first). Before the introduction of section 6 of the Ordinance in its present form (and Article 8 of UNCITRAL Model Law)
this was also the practice since the rationale was that the two applications were seen as mirror images of each other : the
determination of one application determined the other. This, it is to be emphasized, however, is no longer the rationale. ... In
other words, the absence of an arguable defence for O.14 purposes, does not mean by itself that a stay will not be granted
unless there is a clear and unequivocal admission of both liability and quantum as stated above.

24. What | have enumerated above is nothing new. The principles are distilled from many cases in this area ...
25.

26. In my judgment all three claims (except for the sum of $115,000 the amount of the dishonoured cheque) must be resolved
by arbitration and a stay is therefore granted of the action to this extent (I will deal with the claim for $115,000 later):

(1) For the claim regarding variations and additional works, there is no admission of liability or quantum on the defendant’s part,
much less a clear and unequivocal one. (2) On the claim regarding the six payment certificates, Mr Pun submitted that the
plaintiff's claim was essentially for work done as reflected and certified by the defendant to be due under the said payment
certificates. Under Clause 15.5 of the Sub-contract, payment was due under payment certificates within a stipulated time period,
subject to deductions of previous payments and to retention monies being held. As these payments certificates came from the
defendant, Mr Pun argued (very attractively) that they constituted clear and unambiguous admissions of liability and quantum in
respect of the work carried out by the plaintiff. He referred to the underlying rationale of these interim payment certificates, being
the provision of a ready cash flow to the sub-contractor. He also referred to Clause 15.6(c) of the Sub-contract which stated that if
the defendant were to withhold payment under any payment certificate, it had to notify the plaintiff with written reasons no later
than the date when payment was due. There was no such notification. (3) In my judgment, such interim payment certificates are
not clear and unambiguous admissions of liability for work done. They merely refer to interim payments due which involve no final
acceptance by the defendant either that the work carried out by the plaintiff has been up to standard or that the amount stated in
the payment certificate is ultimately unequivocally and indisputably due. As stated in Hudson’s Building and Engineering
Contracts (11th Edition) Vol.1 at paragraph 6-187 :'As a rule, however, he payments contemplated by such provisions only
represent the approximate value (or a proportion of it) of the work done, and possibly also of materials delivered to the site, at the
relevant date, and, in the vast majority of cases, they will not be conclusive or binding on the owner as an expression of
satisfaction with the quality of the work or materials. It makes no difference that they are frequently expressed to represent the
value of work properly done, since such a qualification is an obvious one in any provision for payment on account, and will almost
always be implied in any event, even if the concept of value did not itself involve the element of deduction for work containing a
defect requiring to be repaired or re-instated. In addition the whole scheme of most contracts, including powers to order the
removal or work exercisable at any time, to withhold the certificate of practical completion, and to order defects to be repaired
during the maintenance period, is usually inconsistent with any such intention.’

Although there is provision for retention monies in the Sub-contract, nevertheless there may be claims exceeding the amount of
such monies arising from the same works or even as a set-off from other works ... It is only when one reaches final accounts the

sums due and owing on either side become more or less finalized. | accept that, contractually, monies may become due under
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Prothonotary of the Federal Court of Canada was also considering Art 8 of the Commercial Arbitration Code. After citing that
provision, he said from [14]:

This is of course subject to any jurisdictional objections and indeed, to whether there is a dispute which is a subject of an

arbitration agreement.
15
16

17 Indeed, a court may interpret an arbitration provision and then analyze the claim to determine if, on a proper interpretation,
the matter falls within the disputes and differences to be decided by arbitration. If the claim is not in respect to a matter which the
parties have agreed to arbitrate, the court has a discretion to exercise outside of the parameters imposed by Article 8(1) of the
Commercial Arbitration Code ... Indeed, in the Gulf Canada Resources Ltd/ Ressources Gulf Canada Ltee v Arochem
International Ltd case Mr Justice Hinkson notes that the matter does not end when the application for a stay points to an
arbitration agreement, for the court does have a residual jurisdiction when it is clear that the dispute is outside of the term of an
arbitration agreement. All of this is consistent with a passage in Nanisivik Mines Ltd v FC.R.S. Shipping Ltd (1994) 167 NR 294
(Fed. CA):

In my opinion, the motions judge had no discretion in the circumstances but to refer the
claim of Nanisivik against Canarctic to arbitration nor had he any discretion as to the
reference of Zinc Corp’s claim provided it was bound by the arbitration agreement ....

This idea of whether a party is bound by an arbitration agreement was put slightly differently, but with the same effect, by the
House of Lords in Heyman v Darwins Ltd [1942] 1 All ER 337 (U.K. H.L)) ...

The Heyman case certainly predates the Commercial Arbitration Code, however, the principle, of examining the nature of the
dispute and whether it falls within the arbitration clause and then determining whether there might have been an intervening
event making the arbitration clause ineffective, is perfectly valid today.

18  Still dealing with the examination of the dispute, or rather of the absence of any dispute, there is an interesting passage
dealing with just this and with the procedural consequences in Mustill and Boyd on the Law and Practice of Commercial
Arbitration in England, Butterworths, 1989 at page 12:

First, since most arbitration clauses express the right and obligation to arbitrate in terms of
‘disputes’ the claimant cannot ordinarily give a valid notice of arbitration unless his claim
is disputed. Moreover, in the absence of a ‘dispute’ (which has been understood as meaning
a genuine dispute) the Court will not order that the action should be stayed so that the
matter can be referred to arbitration. The procedural consequences are important, for this
principle opens the way for the plaintiff, even in a case governed by an arbitration clause,
to employ the summary mechanisms of the Court where the defendant has no defence at all
to the claim, or only a spurious defence. What happens is this. That claimant commences an
action in the High Court, and states on affidavit his belief that there is no defence to the
claim. The defendant must then respond, also on affidavit, showing reasons why he does
have a defence. If the Court accepts the contention of the plaintiff, it will refuse to stay the
proceedings and will instead give immediate judgment for the plaintiff.

In effect, neither may a party give notice of arbitration unless there is a disputed claim, nor will a court order a stay of an action in
favour of arbitration, if there is no genuine dispute.

54 The Federal Court then concluded that as the relevant defendant (who had sought a stay because of an arbitration
agreement) had remained silent in the face of a claim by the plaintiff, there was no evidence of any dispute to send to arbitration.
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follow that a claimant cannot refer an indisputable claim to arbitration under such a
clause; and that an arbitrator purporting to make an award in favour of a claimant
advancing an indisputable claim would have no jurisdiction to do so. It must further follow
that a claim to which there is an indisputably good defence cannot be validly referred to
arbitration since, on the same reasoning, there would again be no issue or difference
referable to arbitration. To my mind such propositions have only to be stated to be rejected
— as indeed they were rejected by Mr Justice Kerr (as he then was) in The M Eregli [1981]
2 Lloyd’s Rep 169, in terms approved by Lord Justices Templeman and Fox in Ellerine v
Klinger (sup). As Lord Justice Templeman put it (at p 1383):

There is a dispute until the defendant admits that the sum is due and payable.

In my judgment in this context neither the word ‘disputes’ not (sic) the word ‘differences’is
confined to cases where it cannot then and there be determined whether one party or the
other is in the right. Two men have an argument over who won the University Boat Race in
a particular year. In ordinary language they have a dispute over whether it was Oxford or
Cambridge. The fact that it can be easily and immediately demonstrated beyond any doubt
that the one is right and the other is wrong does not and cannot mean that that dispute did
not in fact exist. Because one man can be said to be indisputably right and the other
indisputably wrong does not, in my view, entail that there was therefore never any dispute
between them.

In my view this ordinary meaning of the word ‘dispute’ or the word ‘differences’ should be
given to those words in arbitration clauses.

62 Chan JC continued at [100] and [103]:

100 Even if | am wrong again and the stay is discretionary and not mandatory, | would have exercised my discretion to stay the
action to give due weight to the international arbitration agreement which the parties had freely concluded.

103 More recently, the Singapore Court of Appeal had to deal with a question of discretionary stay under s 7 of the Arbitration
Act (Cap 10) in Kwan Im Tong Chinese Temple & Anor v Fong Choon Hung Construction Pte Ltd [1998] 2 SLR 137. In the
judgment delivered on 6 February 1998, the Court of Appeal held that the principles used in summary judgment proceedings
should not be an exhaustive means of weighing the claims. Applications for stay under s 7 of the Arbitration Act relate to the
larger issue of jurisdiction. The following passage at p 879 in the judgment of GP Selvam JC (as he then was) in Uni-Navigation
Pte Ltd v Wei Loong Shipping Pte Ltd [1993] 1 SLR 876 was referred to with approval:

The common form arbitration agreement provides for disputes to be decided by
arbitrators. In such a case the court should, save in obvious cases, adopt a holistic and
commonsense approach to see if there is a dispute. The justification for this approach is that
it is important to hold a party to his agreement and avoid double and split hearing of
matters. ... If the defendant, therefore, makes out a prima facie case of disputes the courts
should not embark on an examination of the validity of the dispute as though it were an
application for summary judgment.

63 I note that The Dai Yun Shan [1992] 2 SLR 508 was not a case on s 6(2) IAA but in respect of s 4 of the Arbitration
(Foreign Awards) Act (Cap 10A, 1985 Rev Ed) which has since been repealed. Sections 4(2) and 4(3) of the latter stated:
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