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(c) US$8,000 as the AAA's administrative fees and expenses.

It should also be noted that in the final award, the Arbitrator made a finding that Mr Chiew was at all material times the president,
a director and shareholder of Asianic and that Asianic was undercapitalised, failed to honour corporate formalities and was the
alter ego of Mr Chiew. He further found that all acts and obligations of Asianic were the acts and obligations of Mr Chiew.

11 In September 2003, Mr Chiew filed an originating summons in this court (Originating Summons No 1276 of 2003) in which
he sought a declaration that he was not a party to the Agreement. He obtained leave to serve these proceedings on AVA out of
jurisdiction but AVA subsequently made a successful application for that order to be set aside. On appeal, Mr Chiew failed to
have the order reinstated.

The appeal

12 Before | go on to set out and discuss the issues that arise in this appeal, it is worth emphasising two facts. The first is that
the Agreement was, in terms, expressed to be made between “Aloe Vera of America Inc., a Texas Corporation” and “Asianic
Food (S) Pte. Ltd., a Singaporean Corporation”. Mr Chiew was not expressly stated to be a contracting party. The second is that
Mr Chiew’s signature appeared at the execution part of the Agreement under Asianic’s name in the following manner:

LICENSEE: ASIANIC FOOD (S) PTE. LTD.,
a Singaporean corporation
[Mr Chiew’s signature]
By: STEVEN CHIEW
Its: MANAGER

13  Counsel for Mr Chiew, Mr Quentin Loh SC, took a two-pronged approach when putting forward his contention that AVA
should not have been given leave to enforce the Award. First, he argued that AVA had not crossed the preliminary hurdle of
establishing that there was an arbitration agreement between the parties. In this regard, he cited O 69A r 6 of the Rules of Court
(Cap 322, R 5, 2004 Rev Ed) (“the Rules”) which sets out the procedure to be followed by a party seeking to enforce an
arbitration award governed by the International Arbitration Act (Cap 143A, 2002 Rev Ed) (“the Act”). He argued that AVA had
been unable to comply with the requirement that such an application be supported by an affidavit exhibiting the arbitration
agreement because there had been no such agreement between AVA and Mr Chiew. His second ground was that, in any case,
the court should refuse enforcement because Mr Chiew was able to satisfy one or more of the grounds set out in s 31(2) of the
Act as a basis for refusing to enforce a foreign arbitration award.

Definition of “arbitration agreement”

14 The parties were agreed that the legal regime governing the recognition and enforcement of foreign arbitration awards is
set out in the Act. They were not, however, agreed on exactly which sections of the Act applied. Mr Loh submitted that | should
apply s 19, which is a section in Part 1l of the Act. If that were the case then | would also have had to consider the definition of
“arbitration agreement” which appears in s 2(1) of the Act. On the other hand, Mr Dhillon, counsel for AVA, submitted that the
appropriate section was s 29 of the Act in Part Il thereof and that the correct definition of “arbitration agreement” to be
considered would be that appearing in s 27(1).

15  Which definition of “arbitration agreement” is applicable is important because Mr Loh submitted that in order to enforce an
arbitration award, the condition precedent that must be complied with is that there must be a written arbitration agreement
between the parties. This he said was a clear requirement of s 19. It also required that the agreement be contained in a
document signed by the parties. This was because the term “arbitration agreement” as used in s 19 had to be understood in the
way defined in s 2. That section defines an arbitration agreement as an agreement in writing as referred to in Art 7 of the United
Nations Commission on International Trade Law’s Model Law on International Commercial Arbitration (“the Model Law”). Article 7
of the Model Law provides that the arbitration agreement shall be in writing and an agreement is in writing if, inter alia, it is
contained in a document signed by the parties or in an exchange of letters, telex, telegrams or other means of telecommunication
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46 Mr Dhillon further submitted, and | agree, that it was difficult for Mr Loh’s arguments to be sustained because s 31(1) of the

Act expressly provided that “enforcement in any of the cases mentioned in subsections (2) and (4) may be refused but not
otherwise”. This language indicates that the grounds stated in s 31(2) of the Act are meant to be exhaustive and that the court
has no residual discretion to refuse enforcement if one of those grounds is not established. This is also the view taken by the
authors of the section on Arbitration in Halsbury’s Laws of Singapore vol 2 (LexisNexis, 2003 Reissue) (“Halsbury’s”) at

para 20.140.

47  Whilst | have noted Mr Chiew’s arguments that he was not a party to the arbitration agreement, | do not think that it is
correct for a court that is asked to enforce an award under the Convention to go behind the holding on the merits on this aspect
that has been made by the Arbitrator except to the extent that this is permitted by the Convention grounds during the second
stage of the enforcement process. It is indisputable that in holding that Mr Chiew was a party to the arbitration agreement, the
Arbitrator was acting within his jurisdiction. It is an accepted principle of arbitration law that an arbitral tribunal has jurisdiction to
determine whether a particular person is a party to an arbitration agreement. This is referred to as the doctrine of Kompetenz-
Kompetenz and is not contested by Mr Loh whose submissions state that an arbitral tribunal has power to rule on its own
competence and to continue with the arbitration if it considers itself competent to do so. In this particular case, there is also,
under the applicable rules of the AAA, a specific rule (Art 15(1)) that states that the tribunal has power to rule on its own
jurisdiction “including any objections with respect to the existence, scope or validity of the arbitration agreement”.

48 The Arbitrator was acting under the rules of the AAA. He reached his decision based on the law of Arizona, the law that was

provided by the Agreement to be the law governing the relationship between the parties. He held that he had jurisdiction to
determine the arbitrability of the claim by AVA against Mr Chiew and, secondly, that Mr Chiew was a proper party to the

arbitration. Whilst it is also accepted that the power of the arbitral tribunal to determine its own jurisdiction is subject to review by

the court, the issue in a situation like this is which court should conduct such review. Should it be the court that supervises the

arbitration, je, the court of the jurisdiction of the seat of the arbitration or should it be the court that is asked to enforce the award

in a different jurisdiction? The Svenska Petroleumn case ([24] supra) indicates that the English courts take the view that the
answer to this question is that the supervisory court is the only one entitled to review the decisions of the arbitrator.

49 In the Svenska Petroleum case, the claimant, a Swedish company, claimed that it had entered into a joint venture

agreement with the Government of Lithuania (the Government”) and a Lithuanian company for the purpose of exploiting certain

oil fields in Lithuania. The joint venture agreement was governed by the law of Lithuania and contained an arbitration clause. A

dispute arose between the parties which was referred to an International Chamber of Commerce arbitration in Copenhagen. The

Government objected to the jurisdiction of the arbitration tribunal on the grounds that it was not a party to the joint venture
agreement or to the arbitration agreement within it. This objection was considered by the tribunal at a hearing attended by all
parties and the tribunal subsequently issued an interim award in which it held that the Government was a party to the joint

venture agreement and was bound by the arbitration agreement. The Government did not challenge the interim award before the

Danish court. It took no further part in the arbitration. Subsequently, a final award was issued in which the Government was
ordered to pay certain sums to the claimant. The claimant then obtained an order giving it leave to enforce the final award in
England. The Government applied for this order to be set aside on the ground that as an independent sovereign state, it was
immune from the jurisdiction of the English court. The claimant then applied for the Government'’s application to be struck out. It

argued that the issue of whether the Government was a party to the arbitration agreement had been determined by the arbitration

tribunal in its interim award, which award had given rise to an issue estoppel on that point so that the Government’s claim to state

immunity was bound to fail.

50 Nigel Teare QC, sitting as a Deputy Judge of the High Court, dismissed the claimant’s application because it had not been

able to show that the arbitral award had finally and conclusively determined in Denmark the issue of whether the Government
was a party to the arbitration agreement. He did, however, state in his judgment that the question of whether an award was final
and conclusive must depend on its status in the country where it was made, just as the question of whether a foreign judgment
was final and conclusive depended on its status in the country where the judgment was pronounced. In the course of his
judgment, Teare QC commented that the Genossenschaft case ([23] supra), which had been cited to him as authority for the
proposition that where an arbitral tribunal determines that it has jurisdiction, the decision will not be binding upon the parties,
stated the law as it was prior to the English Arbitration Act 1996 (c 23) (“the English Act”) and that after that legislation was

passed, it was necessary to refer to it rather than to the common law in relation to questions of arbitral jurisdiction. He also noted

that the Dardana case had held that under the English Act, the only burden on the person seeking recognition of the award was
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nations requires that the awards of foreign arbitration tribunals be given due deference and be enforced unless exceptional
circumstances exist. | have not changed my mind since then.

76 In this particular case, the enforcement of the Award would not by any stretch of imagination offend against the most basic
of the notions of justice that the Singapore court adheres to. Firstly, strictly speaking, it is not accurate to describe Mr Chiew as a
“non-signatory” to the Agreement. He did in fact sign it although he did so as the manager of Asianic. That was evidence that he

had something at least to do with the Agreement. Secondly, in Singapore, legal principles exist which allow liability for breach of
contract to be imposed on a person who, ostensibly, is not a party to the contract concerned. Singapore legal principles also
recognise that a person who is not named in a particular contract may in fact be a party to it and responsible for the obligations
purportedly undertaken by somebody else. Such liability can be imposed on the basis of theories such as alfer ego and agency.

So the findings on Mr Chiew’s position vis-a-vis the Agreement and the arbitration are not strange to us. Whether on the evidence

adduced in the proceedings, a Singapore court would have come to the same conclusion as the Arbitrator did, is irrelevant to my

consideration of the public policy issue. Thirdly, Mr Chiew was at all times given the opportunity to deal with the substantive
issues involved in the arbitration. He was notified from the beginning that AVA was making a claim in the arbitration against him
as a party to the Agreement. He took part in the arbitration to the extent that he objected to the jurisdiction. There was nothing
thereafter to stop him from challenging the Arbitrator’s preliminary holding in the courts of Arizona or from taking part in the
arbitration itself or from challenging the Arbitrator’s final holding in the courts of Arizona. Having chosen not to participate in the
proceedings, it really does not lie in Mr Chiew’s mouth to say that he has been deprived of natural justice because the Arbitrator
made one finding in his interim award and supplemented that with an additional finding in the final award. Mr Chiew had the
benefit of legal advice in Arizona at all material times and his decision not to have recourse to the supervisory court was a
calculated one. If his choice has proved to be a miscalculation, public policy does not require that | relieve him from the
consequences of such miscalculation.

Conclusion

77 In the result, this appeal fails and must be dismissed with costs.

Reported by Charlene Tay.
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