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(b) if a party does not have a place of business, a reference to his place of business shall be construed as a reference to
his habitual residence.

(4) Notwithstanding any provision to the contrary in the Arbitration Act (Cap. 10), that Act shall not apply to any arbitration to
which this Part applies.

20 The key provision for present purposes would be s 5(1), which states that Part Il and the Model Law will not apply to a

domestic arbitration “unless the parties agree in writing that this Part or the Model Law shall apply to that arbitration”. In essence,
this provision provides that a domestic arbitration will be treated as an international arbitration if parties to the domestic arbitration

agree in writing that Part Il of the International Arbitration Act or the Model Law applies to that domestic arbitration. Similar
provisions can be found in other jurisdictions. Examples would include s 66(4) of the Law Reform (Miscellaneous Provisions)

(Scotland) Act 1990 (c 40) (UK) and s 2L of the Arbitration Ordinance (Cap 341) (Hong Kong). The Plaintiff contends that s 5(1) is

operative, as r 32 of the SIAC Rules 2007, which is applicable through cl 40.1, states:

Where the seat of arbitration is Singapore, the law of the arbitration under these Rules shall be the International Arbitration Act
(Chapter 143A, 2002 Ed, Statutes of the Republic of Singapore) or its modification or re-enactment thereof.

21 The argument by the Plaintiff is that the parties, by adopting the SIAC Rules 2007, including r 32, have agreed in writing

that Part Il of the International Arbitration Act applies to the arbitration, and therefore, under s 5(1) of the International Arbitration
Act, the arbitration contemplated should be treated as an international arbitration. Section 5(1) of the International Arbitration Act
would, in simple terms, convert a domestic arbitration into an international arbitration where parties agree in writing that Part Il of
the International Arbitration Act or the Model Law applies to that arbitration. Rule 32 of the SIAC Rules 2007 states that the whole

of International Arbitration Act, which necessarily includes Part Il, will be the law of the arbitration. Ex hypothesi, the arbitration
contemplated by the arbitration agreement in cl 40.1 should be treated as an international arbitration.

22 Parenthetically, it should be pointed out that r 32 of the SIAC Rules 2007 only makes the International Arbitration Act the

law of the arbitration where the seat of the arbitration is Singapore. In this respect, there has not been any denial that Singapore
is the seat of the arbitration. In fact, the Defendant, by arguing that the Arbitration Act governs the arbitration contemplated by the
arbitration agreement in cl 40.1, is acknowledging that Singapore is the seat of the arbitration, as the arbitration would have to be

conducted in Singapore in order for the Arbitration Act to apply (see [19] above). In any event, r 18 of the SIAC Rules 2007
indicates that where the SIAC Rules 2007 applies, the seat of the arbitration will be Singapore unless otherwise agreed.

23 The question then is whether an agreement for the application of the International Arbitration Act as the law of the
arbitration through the adoption of the SIAC Rules 2007 is sufficient to make s 5(1) of the International Arbitration Act operative.

Put in another way, would an agreement for the application of the International Arbitration Act as the law of the arbitration through

the adoption of the SIAC Rules 2007 be considered to be an agreement that Part 1l of the International Arbitration Act or the
Model Law applies to the arbitration? On a plain reading of s 5(1), it would appear that an affirmative answer to this question is
very plausible. Counsel for the Plaintiff and the Defendant were both in agreement that there has, as yet, been no case that has

expressly dealt with this point. Some support for the proposition that the adoption of the SIAC Rules 2007 suffices to make s 5(1)

operable may, however, be forthcoming from the recent decision of the Court of Appeal in NCC International AB v Alliance
Concrete Singapore Pte Ltd [2008] 2 SLR 565 (“NCC International AB").

24 In NCC International AB, V K Rajah JA, who delivered the decision of the Court of Appeal, discussed the different levels of

curial intervention in international and domestic arbitration. He opined that the drafters of the International Arbitration Act intended

that the court would have a narrow role for intervention in international arbitration (at [34]). The Arbitration Act, in contrast, was
drafted with the intention that there should be some supervision by the court in domestic arbitration. As was explained at the
second reading of the Arbitration Bill 2001, “the Bill adopts the position that some supervision by the Courts over the conduct of
arbitration in domestic arbitration is desirable” (Singapore Parliamentary Debates, Official Report (5 October 2001) vol 73 at col

2215 (Assoc Prof Ho Peng Kee, Minister of State for Law)). Accordingly, Rajah JA observed that the court would “play a relatively

more interventionist role in domestic arbitration as compared to international arbitration” (NCC International AB at [51]). He
emphasised, however, that the greater scope for intervention would still be premised on the same principle that the court must intervene only

in the limited circumstances where curial intervention will support arbitration (ibid). He then concluded (id at [53]):
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Domestic Arbitration Rules. This would be because the use of this expression would be exactly what the predecessor set of
international arbitration rules to the SIAC Rules 2007, viz, the SIAC Rules, 2nd Edition, 22 October 1997, which was in force at
the time both Sub-Contract 1 and Sub-Contract 2 were entered into, would, according to its preamble, have required for it to be
applicable. Thus, the parties had clearly intended, from the outset, that the rules pertaining to international arbitration, rather than
domestic arbitration, should be applicable.

34 For these reasons, it is my view that the arbitration contemplated in the arbitration agreement in ¢l 40.1 should be treated
as an international arbitration and, accordingly, should be subject to the international arbitration legal regime found in Part 1l of the
International Arbitration Act and the Model Law. As such, a stay of the Counterclaim will be mandatorily granted unless the
Counterclaim does not fall within the scope of the arbitration agreement in cl 40.1, or the Plaintiff had applied for the stay after
delivering any pleading or taking any other step in the proceedings, or the arbitration agreement in cl 40.1 is null and void,
inoperative or incapable of being performed (see [17] above).

Scope of the arbitration agreement

35 It was not denied that the Counterclaim falls within the ambit of the arbitration agreement in cl 40.1. In any event, there is no
basis for doing so. The fact that the Counterclaim is within the scope of the arbitration agreement in cl 40.1 is irrefutable, as the
subject matter of the Counterclaim can easily be construed to be a disputes or differences relating to Sub-Contract 1 and Sub-
Contract 2 that has arisen during the execution or after the completion of Sub-Contract Works 1 and Sub-Contract Works 2.

Delivery of pleading or taking any other step

36 There is also no reason to believe that the Plaintiff had applied for the stay of the Counterclaim prior to the delivery of any
pleading or taking any other step in the proceedings. The Plaintiff had filed a reply to the Defendant’'s Defence and Counterclaim
in which it stated expressly that it did not “purport to plead to or otherwise deal with” the Counterclaim. The reply was filed after
this application for a stay of the Counterclaim was taken out. In the circumstances, the Plaintiff certainly cannot, in my view, be
construed as falling afoul of the requirement of applying for a stay prior to the delivery of any pleading or taking any other step in
the proceedings in s 6(1) of the International Arbitration Act, having regard to the principles espoused in Australian Timber
Products Pte Ltd v Koh Brothers Building & Civil Engineering Contractor (Pte) Ltd [2005] 1 SLR 168, WestLB AG v Philippine
National Bank [2007] 1 SLR 967, and Carona Holdings Pte Ltd v Go Go Delicacy Pte Ltd [2008] 4 SLR 460.

37 As such, the only basis for which the Counterclaim would not be stayed would be if the arbitration agreement in cl 40.1 is
null and void, inoperative or incapable of being performed.

Null and void, inoperative or incapable of being performed

38 It has been observed that the courts in Singapore have, thus far, not made any direct pronouncements on the meaning and
scope of the phrase “null and void, inoperative or incapable of being performed” (Halsbury’s Laws of Singapore vol 2 (LexisNexis,
2003 Reissue) at para 20.041). However, there are English cases on s 9(4) of the English Arbitration Act (the equivalent of s 6(2)
of the International Arbitration Act) and writings of legal scholars which may be of some assistance.

39 Tumning, firstly, to the expression “null and void”, it can be safely concluded from the outset that it is unlikely that the
arbitration agreement in cl 40.1 can be construed in such a manner, as its existence cannot be impugned. This expression would
have applicability where, for example, the arbitration agreement was never entered or is subsequently found to be void ab initio
(David St John Sutton et al, Russell on Arbitration (Sweet & Maxwell, 23rd Ed, 2007) at para 7-046). One example of the first
situation would be Sun Life Assurance Co of Canada v CX Reinsurance Co Ltd [2003] EWCA Civ 283. In that case, the English
Court of Appeal upheld the decision of the trial judge, who was of the opinion that there was no arbitration agreement concluded
between the parties and that the agreement relied on by the applicant was thus null and void.

40 Turning to the next term, viz, “inoperative”, in Sutton et al, Russell on Arbitration, it is said that an arbitration agreement will
be considered to be inoperative where it has been repudiated, abandoned, or contains an inherent contradiction such that it
cannot be given effect (at para 7-046). One example of a case where the arbitration agreement has been repudiated would be
Downing v Al Tameer Establishment [2002] EWCA Civ 721. In that case, the defendant denied the existence of any contractual
relationship between the parties. Subsequently, the plaintiff, on the basis that he had accepted the defendant's repudiation of the
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right. For these reasons, | am of the opinion that the Plaintiff's choice to commence court proceedings does not result in a waiver
of its right to have the Counterclaim arbitrated.

54 To reiterate, having regard to cl 40.1 as a whole, it is my view that the choice to commence court proceedings cannot act as
a general waiver of the right to have disputes falling under the ambit of the arbitration agreement arbitrated. It will only act as a
waiver vis-a-vis the disputes that the Plaintiff chooses to proceed with in court and any defences raised in response (subject to
terms in the contract to the contrary (see [51] above)). The waiver will not extend to claims that are not instituted as part of the
defence, /e, counterclaims.

55 There is no commercial illogicality in such a construction. The seemingly absurd scenario of the Defendant having the same
claim adjudicated twice, ie, as a set-off in the court and as a claim in arbitration, is, to borrow the words of Mann J in Law
Debenture Trust ([44] supra), “in the nature of an accident arising out of the particular facts” and “is not an inherent commercial
absurdity underlying the whole operation of [cl 40.1]" (at 768). | might add that while there is a chance that contradictory findings
may arise, any inconsistency is unlikely to be of significance, as the doctrine of res judicata and issue estoppel will apply to
prevent conflicting material findings by the court and the arbitral tribunal (see Tan Poh Leng Stanley v Tang Boon Jek Jeffrey
[2001] 1 SLR 624 at [17]).

56 For the sake of completeness, | will consider the contentions of the Defendant regarding the court’s preference of an
interpretation which would aid the one-stop adjudication of disputes and avoid the possibility of a multiplicity of actions. In this
regard, the main case cited by the Defendant was the decision of the House of Lords in Fili Shipping Co Ltd v Premium Nafta
Products Ltd [2008] 1 Lloyd's Rep 254 (“Fili Shipping”), where Lord Hoffmann asserted (at 257):

[T]he construction of an arbitration clause should start from the assumption that the parties, as rational businessmen, are likely to
have intended any dispute arising out of the relationship into which they have entered or purported to enter to be decided by the
same tribunal. The clause should be construed in accordance with this presumption unless the language makes it clear that
certain questions were intended to be excluded from the arbitrator's jurisdiction.

57 Similar judicial pronouncements have been made by the English Court of Appeal in Ashville Investments Ltd v Elmer
Contractors Ltd [1989] QB 488 and Fiona Trust & Holding Corporation v Privalov [2007] 2 Lloyd's Rep 267. | do acknowledge that
some general guidance may be drawn from these cases. Logically, unless clearly indicated otherwise by the language of the
contract, the court should be slow to agree that parties had accepted the possibility of separate sets of proceedings for disputes
arising out of the same legal relationship. In my opinion, however, the language of cl 40.1 clearly indicates that the possibility of
separate proceedings for the Plaintiff's claims and the Defendant’s claims had been envisaged.

58 Drawing all the threads of the analysis together, it is clear that the arbitration agreement in cl 40.1 cannot be said to be null
and void, inoperative or incapable of being performed.

Decision of the court

59 Under s 5(1) of the International Arbitration Act, the arbitration contemplated in the arbitration agreement found in cl 40.1 is
to be treated as an international arbitration. As such, a stay of the Counterclaim will be mandatorily granted unless the
Counterclaim does not fall within the scope of the arbitration agreement in cl 40.1, or the Plaintiff had applied for the stay of the
Counterclaim after delivering any pleading or taking any other step in the proceedings, or the arbitration agreement in cl 40.1 is
null and void, inoperative or incapable of being performed. However, the Counterclaim clearly falls within the ambit of the
arbitration agreement, the stay application was made prior to the delivering of any pleading or the taking of some other step in the
proceedings, and the arbitration agreement cannot be said to be null and void, inoperative or incapable of being performed.

60 In the circumstances, | am left with no choice but to order a stay of the Counterclaim.

Conclusion

61 For the foregoing reasons, the Plaintiff's application is allowed. | will hear the parties on costs.
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