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Encl:
-Standard Conditions of Sale, Work and Delivery [i.e., the Standard Conditions]
-Appendix A Scope of Work

23  Although factually the Standard Conditions were not enclosed with the signed original copy of the New Agreement, it is
common ground that a copy of the Standard Conditions together with the draft New Agreement and Appendix A were earlier
emailed on 2 December 2005 to Mr Romani. Mr Romani in his affidavit of 7 September 2009 also referred to this email and the
same attachments. Mr Pedersen in his affidavit of 10 July 2009 filed in support of OS 807 produced a certified true copy of the
Standard Conditions. This certified true copy and the Standard Conditions emailed to Mr Romani on 2 December 2005 are of the
same printed version. The same Standard Conditions were raised, argued and decided by the Tribunal on the preliminary
question concerning the Tribunal’s jurisdiction. Mr Pedersen has produced in OS 807, the New Agreement and the certified true
copy of the Standard Conditions (in particular ¢l 13 of the New Agreement and cl 19 of the Standard Conditions) as the arbitration
clause under which the Corrected Award had been made. For purposes of s 30(1)(b) of the IAA, all the applicant needs to
produce is the arbitration agreement under which the award “purports to have been made”.

24 Secondly, an agreement in writing within the meaning of s 27(1) of the IAA together with Article 11.2 of the New York
Convention is not limited to a document between the parties that had been signed by the parties as such. As a reminder,
Mr Singh has stressed in argument that the certified true copy of the Standard Conditions was not initialled by Ultrapolis to signify
acceptance of the printed standard conditions including the arbitration clause. Prakash J in the Aloe Vera quoted the Court of
Appeal of Manitoba, Canada, in the case of Proctor v Schellenberg [2003] 2 WWR 621 where Hamilton JA stated at [18] that
“[wlhat is important is that there be a record to evidence the agreement of the parties to resolve the dispute by an arbitral
process”. Agreeing with the attitude taken by the Court of Appeal of Manitoba in the above judgment and adopting the view that
one must take a pragmatic approach towards the definitions in the New York Convention and the IAA in order to give effect to
arbitral awards granted outside Singapore, Prakash J held at [17] that Article 1.1 of the New York Convention required a written
agreement but it did not require a signature. As to Article 1.2 of the New York Convention, it was an illustrative and inclusive
clause and not an exhaustive list of what constituted an agreement in writing. Prakash J held that it was more difficult to argue in
the context of this definition that an arbitration agreement only existed when there was a signed document between the parties.
Applying Aloe Vera, the fact that the Standard Conditions were not signed does not mean that there was no arbitration
agreement.

25 In conclusion, for the reasons stated above, DSK satisfied s 30(1)(b) of the IAA by producing a certified true copy of the
Standard Conditions which included the arbitration clause as constituting the agreement to arbitrate disputes in connection with
the New Agreement. In short, it was the arbitration agreement under which the Corrected Award “purports to have been made.”

Second issue: whether there was an arbitration agreement between the parties under s 31(2)(b) of the
144

26 As | have alluded to in [20] and [21] above, the challenge to the existence of the arbitration agreement should be dealt with
under s 31(2) of the IAA rather than at stage 1 (see also Mance LJ in Dardana at [10]) and [12]). In opposing enforceability,
Ultrapolis is first and foremost relying on s 31(2)(b) of the IAA. Mr Singh argues that the English Court of Appeal decision in
Dallah Real Estate and Tourism Holding Co v The Ministry of Religious Affairs, Government of Pakistan [2009] EWCA Civ 755
(“Dallah Estate”) and Aloe Vera are inconsistent decisions and Mr Singh urges me to follow Dallah Estate. Mr Singh’s contention
is wrong for three reasons. First, Dallah Estate does not deal with the first stage of enforcement, and Mr Jeremiah is correct on
this point. There, therefore, is no conflict between Dallah Estate and Aloe Vera in relation to Prakash J's holding in Aloe Vera that
the examination that the court must make of the documents under O 69A r 6(1)(a) is a formalistic one and not a substantive one
(at [41] & [42] of the report). Second, Mr Singh seemingly drew support for his arguments on s 31(2)(b) from passages in Aloe
Vera that relate to the first stage of enforcement, and that is clearly a misapplication of the ratio of the decision. Third, in relation
to the second stage of enforcement based on the grounds for refusal to enforce an award, Aloe Vera may be read consistently
with Dallah Estate. Before dealing with the second issue, it is necessary to first examine the two authorities.

27 In Dallah Estate, Dallah Real Estate and Tourism Holding Company (“Dallah”), a Saudi Arabian company, was engaged in
the provision of services to Muslims who performed Hajj at Mecca. In December 1994, the Pakistani cabinet approved in principle
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a proposal to establish the “Awami Hajj Trust” for the purpose of mobilising savings from intending Hajj pilgrims and for the
investment of those savings in Sharia-approved schemes. The trust came into existence on 14 February 1996 and ceased to
exist on 12 December 1996. Negotiations between Dallah and the Government of Pakistan (“GoP”) continued well into 1996
culminating in an agreement dated 10 September 1996 which was expressed to be made between Dallah and the Trust. It
contained an arbitration clause. The GoP was not expressed to be a party to the agreement, nor did it sign it in any capacity.
Subsequently, there was a change of government in Pakistan and the relationship between the GoP, the Trust and Dallah broke
down so much so that the Ministry of Religious Affairs (“MORA") wrote to Dallah accusing it of having repudiated the agreement
and stated that the agreement was therefore discharged.

28 On 19 May 1998, Dallah purported to commence arbitration against the MORA under the rules of the ICC claiming
damages for breach of the agreement. On 16 September 1998, the ICC appointed an arbitrator for the GoP because it had not
nominated one, and the MORA denied that it was a party to the arbitration. On 26 June 2001, the tribunal rendered a first partial
award in Paris, dealing solely with jurisdiction. The tribunal held that the MORA was bound by the arbitration clause in the
agreement, and that the dispute fell within the terms of the arbitration clause. In the final award rendered on 23 June 2006 in
Paris, the tribunal ordered the GoP to pay Dallah US$18,907,603 by way of damages for breach of the agreement, plus costs
and fees, a total of US$20,588,040.

29  On 9 October 2006, Christopher Clarke J made an order under s 101(2) of the English Arbitration Act 1996 (“English Act
1996"), on a without notice application, giving Dallah permission to enforce the final award in the same manner as a judgment of
the court. On 28 March 2008, the GoP applied to set aside the order, arguing that the court should refuse enforcement on the
basis that there was no valid arbitration agreement within the meaning of s 103(2)(b) of the English Act 1996.

30 At first instance, Aikens J set aside the order made by Christopher Clarke J. Aikens J held that under s 103(2)(b) of the
English Act 1996, the proceedings were to take the form of a full rehearing. Applying French law as the law of the country where
the award was made, it was not the subjective intention of all the parties that the GoP should be bound by the agreement or the
arbitration clause. Accordingly, the GoP had satisfied the burden of proving, for the purposes of s 103(2)(b) of the English Act
1996, that the arbitration agreement in clause 23 was invalid.

31  On appeal to the Court of Appeal, one issue raised was whether in circumstances where the issue was the same as that
which had been before the tribunal, proceedings under s 103(2) of the English Act 1996 should take the form of a full rehearing or
a more limited review. Miss Hilary Heilbron QC for Dallah submitted that the court when considering a challenge to the
enforcement of a foreign arbitration award under s 103(2)(b) of the English Act 1996 should not conduct a full trial of the issues of
fact and law to which the application gave rise, but should limit itself to an enquiry more in the nature of a review, accepting any
relevant findings of fact and decisions of the tribunal unless they could be shown to be clearly wrong. Moore Bick LJ rejected
Miss Heilbron’s submission that there should be a limited review on the ground that the language of Article V.1 of the New York
Convention itself, which required the party against whom enforcement was sought to furnish proof of the matters to which it
referred (an expression accurately reflected in the more modern language of s 103(2) of the English Act 1996 which states that
“Recognition or enforcement of the award may be refused if the person against whom it is invoked proves...”). Moore Bick LJ
found it very difficult to interpret the expression “furnish proof’ as meaning anything other than requiring proof in the manner and
to the standard ordinarily required in proceedings before the enforcing court. What he did accept was that the court should have
regard to the tribunal’s reasoning in reaching its own conclusion, and a statutory provision which gave effect to an international
convention of this kind should be construed with due regard to the purpose of the convention and with a view to ensuring
consistency of interpretation and application.

32 In Aloe Vera, the second defendant, Mr Chiew, applied to set aside the order granting leave on the grounds that the plaintiff
had not crossed the preliminary hurdle of establishing that there was an arbitration agreement between the parties. Alternatively,
enforcement should have been refused because the second defendant was able to satisfy one or more of the grounds set out in
s 31(2) and/or s 31(4) of the IAA.

33 In relation to establishing a ground for refusal of recognition under s 31(2) of the IAA, Prakash J agreed with the
observations of Batts J even though the latter in the US District Court in Sarhank case was overruled on appeal, in that:
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s 31(2)(e) of the IAA applies, Ultrapolis has failed through its expert, Mr Andersen, to establish that the Tribunal was not the
proper tribunal to hear the dispute in Denmark.

49 In relation to Mr Singh’s second argument that cl 19.3 applies instead of cl 19.2 of the Standard Conditions, it is noteworthy
that Mr Andersen did not cover this point in his affidavit. DSK’s expert on the other hand is of the opinion that as cl 19.2 was the
general rule and cl 19.3 of the Standard Conditions was the exception, cl 19.3 had to be interpreted restrictively. Under Danish
law such a claim for fixed fees in a fixed price contract would be outside the scope of cl 19.3 of the Standard Conditions and
instead be governed by cl 19.2. Mr Rostock-Jensen explained that cl 19.3 is meant for cases where there is a challenge to the
amount of hourly fees charged and the Danish Engineers’ Association referred to in cl 19.3 is equipped to assess the
reasonableness of the hourly rate that is being charged. In his opinion, under Danish law, cl 19.2 is the correct provision
governing the dispute which was not only on the amount of the fees charged but also the performance of DSK under the contract.

[note: 3] |, the circumstances, Ultrapolis has undoubtedly failed to discharge its burden in showing that the arbitration was not in
accordance with Danish law under s 31(2)(e) of the IAA. In reaching this conclusion, it is not necessary to deal with s 3 of the
Danish Arbitration Act 2005, which Mr Jeremiah referred me to on the question of waiver, since Ultrapolis did not raise cl 19.3 at
the hearing of the preliminary issue before the Tribunal.

Fourth issue: whether the Tribunal was functus officio when it issued the Corrected Award

50 Ultrapolis argues that enforcement of the Corrected Award should be refused under s 31(2)(e) of the IAA because the
Tribunal was functus officio when it issued the Corrected Award (by inserting the dates when such interest accrued and changing
the name of the claimant in the arbitration on account of its voluntary liquidation).

51 The Tribunal passed the First Award on 11 February 2009 where it found for the claimant in the arbitration, DSK, and
ordered that Ultrapolis pay EUR 357,855 with interest of 1.5% per month as well as costs of the arbitration case of EUR 23,406 to
the claimant, DSK, within 14 days of the award. On 20 February 2009, the claimant in the arbitration wrote to the Tribunal seeking
to correct the First Award on the ground that (a) there was no reference to the dates on which interest started to accrue and (b)
the claimant was named as Knud E. Hansen A/S in the award which was not its present name. It is noteworthy that the dates on
which interest started to run was already before the Tribunal as it was set out in the claimant’'s statement of claim. The Tribunal
issued a Corrected Award dated 16 April 2009 which specified the date from which interest started to accrue and it also reflected
the change in the claimant's name from Knud E. Hansen A/S to DSK. Mr Singh is aware that the question of whether the Tribunal
was functus officio is determined by Danish law, but having not produced evidence of Danish law on the matter, he relies on
Singapore law to argue that the Corrected Award may only be amended to correct clerical mistakes on the basis that Danish law
is not different from Singapore law on the topic.

52  Under s 31(2)(e) of the IAA, the agreement of the parties is that Danish law would apply to the agreement between them.
Whether the Tribunal was functus officio should be decided in accordance with Danish law. Mr Pedersen in para 16 of his affidavit
stated that it was within the Tribunal’s power to issue the Corrected Award in that pursuant to s 33 of the Danish Arbitration Act
2005 (Act No. 553 of 24 June 2005 on Arbitration), the Tribunal may correct any clerical or typographical error of a similar nature
within 30 days of the receipt of a request from a party to the arbitration. It is for Ultrapolis to rebut DSK’s position advanced by
Mr Pedersen by adducing Danish law which it has not done. By not doing so, it is not proper to ask the court to presume that
Danish law and Singapore law are the same (or not necessarily different) on the issue of whether the Tribunal was functus officio
when it issued the Corrected Award. In the circumstances, para 16 of Mr Pedersen’s affidavit setting out the position under
Danish law is not rebutted in the absence of evidence of Danish law to the contrary. The Tribunal considered the request justified
and agreed to exercise its powers to correct what were errors arising from clerical or typographical errors since the start dates of
interest were already specified in the claimant's statement of claim. Equally, the change of name of the claimant happened after
arbitration commenced and the correction of the error in the name would clarify or remove any ambiguity in the Final Award. Both
corrections were not tantamount to corrections of mistakes in the Tribunal's findings whether those mistakes were mistakes of
fact or mistakes of law. Accordingly, for the reasons stated, the Tribunal was not functus officio when it issued the Corrected
Award.

Conclusion

53  In summary, the challenge to the enforcement of the Corrected Award is without merit because (a) DSK has satisfied the
requirements under s 30(1)(b) of the IAA to produce a certified copy of the Standard Conditions which contained an arbitration
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clause; and (b) Ultrapolis has failed to establish any of the grounds under s 31(2) sub-paras (b) and (e) of the IAA for setting
aside the Corrected Award. Accordingly, leave is granted to DSK to enforce the Corrected Award in Arbitration case file E-1001
passed on 16 April 2009 in Copenhagen, Denmark at the Danish Institute of Arbitration in the same manner as a Judgment of the
High Court of Singapore. Further, judgment in terms of the Corrected Award is entered as follows:

(a)  Ultrapolis 3000 Investments Ltd (formerly Ultrapolis 3000 Theme Park Investments Ltd.) is
ordered to pay to Denmark Skibstekniske Konsulenter A/S i likvidation (formerly Knud E. Hansen
A/S) EUR 357,855.00 with interest 1.5% per month of:-

i.  EUR 7,892 from 25 March 2006 until payment;

ii.  EUR 100,000 from 14 April 2006 until payment;

iii. ~ EUR 863 from 3 May 2006 until payment;

iv.  EUR 249,100 from 30 June 2006 until payment;
within 14 days from the award (i.e. from 16 April 2009).

(b)  Ultrapolis 3000 Investments Ltd. (formerly Ultrapolis 3000 Theme Park Investments Ltd.) is
ordered to refund EUR 23,406 to Denmark Skibstekniske Konsulenter A/S i likvidation (formerly
Knud E Hanswen A/S) as costs of the arbitration case within 14 days from the date of the award (i.e.
from 16 April 2009).

(c)  Ultrapolis 3000 Investments Ltd. (formerly Ultrapolis 3000 Theme Park Investments Ltd.) is
ordered to refund EUR 12,000 to Denmark Skibstekniske Konsulenter A/S i likvidation (formerly
Knud E Hansen A/S) as costs of Denmark Skibstekniske Konsulenter A/S i likvidation (formerly
Knud E Hansen A/S) within 14 days from the date of the award (i.e. from 16 April 2009).

54 Finally, Ultrapolis is to pay DSK the costs of the OS.

[note: 1] atfigavit of Tomas Andersen dated 23 November 2009 para 24
[note: 2] Atfigavit of Jens Rostock-Jensen dated 22 December 2009 pp107-111

[note: 3] atfigavit of Jen Rostock-Jensen dated 22 December 2009 p112 at paras 4.5-4.7
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