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clauses were therefore invalid, that the Agreements were not to be enforced against him personally since they were for the
collateral purpose of assisting the Applicants and to be showed to a third party. Soh also claimed that under the DIA Rules he
could propose his arbitrator and only upon his failure to do so could the DIA proposed an arbitrator. He accused the DIA of not
treating him with equality and fairness, for not being impartial, breaches of natural justice and proper procedure and reserved his
rights. It should be noted however, that Soh did not propose anyone as arbitrator.

12 The Applicants’ solicitor wrote to the DIA on 30 July 2007 stating that their clients had no objections to the tribunal and
noted that Soh had not objected to the claims and had not put forward any comments about the claims. It appears the Applicants
or their solicitor sent an earlier letter dated 29 May 2007 informing the DIA that they had no objections to the proposed
arbitrators.

13 The DIA informed both parties on 9 August 2007 that it “could not follow” Soh’s objections and strongly urged Soh to
propose an arbitrator no later than 10 September 2007, otherwise the DIA will consider the tribunal as approved by the parties
and therefore duly constituted. Soh responded on 6 September 2007, repeating his objections and again objected to the
arbitration and appointment of the proposed tribunal. But Soh did not propose or appoint an arbitrator. On 10 September 2007,
the DIA appointed Dr Wolfgang Kiihn, Peter Wengler-Jergensen and Per Magid as the Arbitral Tribunal with Dr Kiihn as the
Chairman and asked Soh to submit a Statement of Defence by 1 October 2007. Soh replied on 1 October 2007, repeating his
arguments. On 22 November 2007, Soh was given an extension by the DIA to submit his Statement of Defence by 15 January
2008. Soh responded by letter dated 28 December 2007 repeating some of his arguments. By letter dated 17 January 2008, the
Arbitral Tribunal scheduled a hearing on 17 March 2008 at 10.00 am at the DIA’s offices in Copenhagen. Soh objected to this in a
letter sent by email to the Chairman on 13 March 2008.

14  Soh did not, in the event, file any Statement of Defence (save for what he had contended in his letters referred to above),
and did not turn up at the hearing on 17 March 2008. On 30 April 2008, the Final Award was rendered in favour of the Applicants
and a copy was served on Soh on 8 May 2008.

15  On 30 July 2008, Soh challenged the Final Award in the City Court of Helsingore (“City Court of Denmark”). This challenge
was dismissed on 25 June 2009. Soh’s appeal to the High Court of Denmark against the judgment of the City Court was
dismissed on 19 November 2009.

16  In the meantime, on 10 November 2009, Soh filed Suit No 968/2009 in the High Court of Singapore to, in effect, challenge
the Final Award. The Statement of Claim contained many of Soh’s contentions set out in his letters referred to above, but with
more details. Soh contended that the Agreements were unenforceable, void or voidable, that there would be unjust enrichment to
the Applicants, the shares could not be transferred to Soh even if he paid for them, the disputes were not capable of settlement
by arbitration, enforcement of the Final Award would be contrary to public policy, Soh alleges fraud and fraudulent
misrepresentation and asks for various declaratory reliefs. This Writ is currently in the process of being served on the Applicants.

17 On 7 January 2010, the Applicants filed OS 19/2010 for leave to enforce the Final Award. On 8 January 2010, the
Applicants applied for and obtained a worldwide Mareva Injunction against Soh, which restrained him from removing from
Singapore up to $3 million of the proceeds of sale of his property at 16 Ford Avenue, Singapore 268695 (“the Ford property”).
The sum frozen was reduced to $$2.6 million on 26 January 2010 by Belinda Ang J.

Whether the stay should be granted

18 As noted above, Soh asserted that OS 19/2010 ought to be stayed pending the resolution of S 968/2009, or in the
alternative that it be converted to a writ action and be consolidated together with S 968/2010. Mr Leo argued that this was an
unusual case because the Agreements were never meant to be enforced from the outset. Soh contended that the Agreements
were merely a ploy to help his close friend, Kaare Vagner Jensen (“Kaare”), who was the Chairman and Executive Director of the
company, divest his interest in the company as he was facing legal action by “Schneider”, a European company, for trademark
infringement. They were not true share sale and purchase agreements at all. In addition, Soh claimed that the shares could not
be transferred to him even if he paid for them because the directors had the power under the Company’s Articles of Association
to refuse consent to any such transfer. Soh produced an affidavit dated 9 February 2010 from one Mr Lim Boon Thor, (“Mr Lim®),
an independent director of the Company, stating that he has been a director of the Company for more than 10 years and he
would have objected to any purported share transfer from any of the Applicants to Soh. Mr Lim exhibited two letters dated
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(h) In the meanwhile on 8 October 2009, one Martua Sitorus lodged a caveat against Soh’s
property at 16 Ford Avenue in Singapore claiming an interest as a purchaser.

Ms See Tow submitted that sub-paragraphs (e), (g) and (h) clearly showed Soh filed the appeal to the High Court in Denmark to
drag the matter out and not because he had a genuine disagreement with the decision of the City Court of Denmark; further,
whilst dragging matters out, he attempted to quickly sell his Ford Avenue property in the meanwhile so as to defeat any fresh
enforcement proceedings. | accepted that submission. Soh knew the Applicants had already tried to enforce the Final Award in
July 2008, but were stymied by his challenging the Final Award at the seat. He could have been in no doubt the Applicants would
try again once the challenge failed.

21 It will be readily seen from the recitation above that Soh had successfully taken every possible procedural step and availed
himself of every technicality to delay the Applicants. First, Soh stayed the Applicants’ Singapore action (855/2006) under s 6 IAA
on the ground that there was a valid and binding arbitration clause and that he was willing to go to arbitration to resolve the
disputes. Then he objected, | must say, on rather unmeritorious technicalities to thwart the Danish arbitration from proceeding.
When he could delay no longer, (despite telling the Singapore Court he was able and willing to proceed to arbitrate his disputes
by Danish Arbitration as agreed), he did not appoint his arbitrator, failed to file his Statement of Defence, despite being given a
number of opportunities to do so, and finally refused to appear or otherwise participate at the hearing of the Danish Arbitration.
Soh then appealed to the City Court in Denmark against the Final Award against him, raising all his grounds already canvassed
and more, and meanwhile stopping enforcement proceedings in Singapore. Having lost before the courts of the seat, Soh came
back to start another action in the Singapore Court and wanted the Applicants’ second attempt to enforce the Final Award in this
OS 19/2010 to be stayed pending resolution of S 968/2010 or to be consolidated with that action. On the facts, | could not see
how Soh could be allowed to stay an action in Singapore, insist that he wants to go to arbitration, then play out his delay options
at the arbitration and having lost, come back to the Singapore Court and ask that his disputes now be dealt with by the Singapore
Courts. What Soh raises in $968/2009 should have been raised before the Danish Arbitral Tribunal.

22 | now turn to the law. Aloe Vera of America, Inc v Asianic Food (S) Pte Ltd and another [2006] 3 SLR(R) 174 (“Aloe Vera")
lays down the rule that the enforcement of a foreign arbitration award under s 30 IAA and O 69A r 6 RSC, is a mechanistic
process. All the applicant seeking enforcement has to do is to produce the arbitration agreement, prove that the defendant was
mentioned in the arbitration agreement exhibited by the applicant, and that an Arbitral Tribunal had made a finding that the
defendant was a party to that agreement and that the Arbitral Tribunal had made an award against him, exhibiting the duly
authenticated original award or a duly certified copy thereof. It does not require a judicial investigation by the court enforcing the
award under the I1AA, the examination that the court must make of the documents under O 69A r 6 RSC is a formalistic and not
substantive one. Section 31(1) IAA supports this approach. This approach has also been endorsed recently in Denmark
Skibstekniske Konsulenter A/s | Likvidation (formerly known as Knud Hansen A/S) v Ultrapolis 300 Investments Ltd (formerly
known as Ultrapolis 3000 Theme Park Investments Ltd [2010] SGHC 108, (“DSK v Ultrapolis”). A distinction is drawn between the
first stage under s 30 and the second stage under s 31.

23 With great respect to two very experienced judges, | have my reservations, especially on Aloe Vera, and how far the
approach that is advocated is consistent with other cases, including the recent English Court of Appeal decision in Dallah Estate
and Tourism Holding Company v The Ministry of Religious Affairs, Government of Pakistan [2009] EWCA Civ 755, (“Dallah
Estate”). The judge at first instance stated that when a party is challenging the jurisdiction of an arbitral tribunal under s 103(2) of
the English Arbitration Act 1996, (which is the equivalent of our s 31(2) IAA), and that party is, by the very words of that section,
required to “prove” a matter, that must mean prove the existence of the relevant matters on a balance of probabilities. That
exercise is, to that extent, a rehearing, not a review.

24 The English Court of Appeal agreed with that approach and ruled that proceedings under s 103(2) should take the form of a
full re-hearing and not a more limited review. Nothing in our IAA or the Convention suggests that “...the supervisory court at the
seat is intended to have any primacy in the sense that enforcing courts are expected, much less required, to treat the award as
valid and binding unless and until successfully challenged in the supervisory court... and it is well established... that a person
against whom an arbitration award has been made is not bound to challenge it before the supervisory court in order to challenge
its enforcement in another jurisdiction..” (at [18] and for the latter point citing Svenska Petroleumn Exploration AB v Government of
Lithuania (No.2) [2006] EWCA Civ 1529). Insofar as DSK v Ultrapolis seems to accept that a s 31 challenge is a rehearing, |
respectfully agree and insofar as Aloe Vera suggests otherwise, | respectfully disagree. Counsel for Dallah had also advocated
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