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appealed against the Final Award on a point of law. That appeal was dismissed on 16 February 2010. The English High Court
was of the view that the Tribunal's decision was right.

5 On 6 April 2010, Galsworthy came to the Singapore courts and obtained leave to enforce the Final Award. On 5 May 2010,
GWS applied to set aside the order granting leave to enforce. The application was heard on 23 June 2010 and dismissed by the
AR on 2 July 2010.

6 GWS raised three grounds in the appeal before me. First, it argued that the Final Award contained a decision on the matter
beyond the scope of the submissions to arbitration (see s 31(2)(d) of the IAA). Second, the arbitral procedure was not in
accordance with the agreement of the parties (see s 31(2)(e) of the IAA). Third, the enforcement of the Final Award would be
contrary to the public policy of Singapore (see s 31(4)(b) of the I1AA).

7 In the hearing before the AR below, a preliminary dispute arose between the parties as to whether the defendant was
entitled to apply to set aside the order granting leave to enforce the arbitration award since GWS had already made an
application in the English courts; i.e. a s 68 application under the UK Act challenging the award on grounds of irregularity, and a
s 69 application under the UK Act for an appeal on a point of law. As pointed out by the parties, a party seeking to challenge an
arbitration award has two courses of action open to him; he can either apply to the supervising court to set aside the award, or,
he can apply to the enforcement court to set aside any leave granted to the opposing party to enforce the award. These options
were alternatives and not cumulative. See Newspeed International Ltd v Citus Trading Pte Ltd [2003] 3 SLR(R) 1, which was later
cited with approval in Aloe Vera American v Asianic Food (S) Pte Ltd [2006] 3 SLR(R) 174 (“Aloe Vera’). In the present case,
GWS chose to challenge the Final Award (see [4] above) and applied to set it aside before the supervising court. It was not
disputed that the grounds stated in the s 68 application were similar to those in this appeal. That application before the English
court was not heard because GWS did not furnish security. The s 69 application was dismissed. The AR at the hearing below
was of the view that the GWS was still entitled to take up the application to set aside the leave to enforce the award and he
proceeded to hear the application on the merits.

8 On this point, however, | was of the view that GWS was not entitled to make this application since it had elected to proceed
in the English courts, and the application here to set aside the order granting leave to enforce amounted to an abuse of process.
Although Galsworthy did not appeal against the AR'’s findings on the preliminary dispute, | was entitled to review that decision de
novo and furthermore during oral submissions, Galsworthy argued that this was an additional ground to dismiss GWS’s appeal.
GWS had the opportunity in choosing either the supervisory or enforcement court to mount its challenge. It elected to proceed on
the former. As it turned out, Galsworthy successfully applied and obtained an order for security for costs in the amount of
£30,000. Since security was not furnished, the s 68 application was dismissed. Two affidavits were filed in support of its
application here to set aside the leave to enforce, but they did not explain why security was not furnished in the English court.
Counsel for Galsworthy pointed out that the grounds relied on by GWS in the s 68 application in the English court were exactly
the same as those relied on by GWS in the present appeal.

9 | was therefore of the view that the GWS application to set aside the order granting leave to enforce was a considered
decision on their part to avoid the need to furnish security to the English court. This was not a case where the party resisting an
award voluntarily withdrew its appeal at the supervising court to mount a challenge at the enforcement court. GWS had elected
their forum of challenge and they ought to be bound by it. GWS ought to have either furnished security as directed or appealed
against that order. It is the principle of comity of nations that requires our courts to be slow to undermine the orders made by
other courts unless exceptional circumstances exist. None existed here. Furthermore, if the application here was allowed, it could
result in a duplication or conflict of judicial orders. Obviously, if GWS’s s 68 application was heard on the merits and failed, they
would be entitled to challenge the enforcement of the final award in the enforcement court if the grounds and standards between
the supervising and enforcement jurisdiction are different.

10 In the alternative, and assuming that GWS was entitled to make an application to set aside the order granting leave to
enforce on the merits, | was not convinced that GWS had sufficiently established the three grounds they asserted on appeal
pursuant to ss 31(2) and 31(4) of the IAA. In so far as the s 31(2) grounds are concerned, it is clear from the express wording of
the statutory provision that GWS, a party resisting the enforcement of the foreign award, bore the burden of proving to this court
that the grounds they relied on had been proved. Both counsel agreed on this, but they disagreed as to the standard applicable
for such an application. Counsel for GWS submitted that the enforcement of the Final Award is not automatic and that a full
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and additionally, that the Tribunal erroneously transposed the evidence used in the Sub-Charter arbitration. As | have held above,
those contentions made by GWS were without basis and it was unnecessary for me to consider the consequential issue of
whether these contentions met the high threshold required under s 31(4). Even if | were to assume that GWS’s complaints had
the necessary evidential basis, | did not find that those complaints offended any notion of justice and morality (see Hebei Export
Corp v Polytek Engineering Co Ltd [1999] 2 HKC 205), or amounted to exceptional circumstances to justify a refusal of
enforcement (see Re An Arbitration Between Hainan Machinery Import and Export Corp and Donald & McArthy Pte Ltd [1995]
3 SLR(R) 354 at [45]). As | saw it, GWS’s unhappiness was with the amount of damages awarded by the Tribunal, and not their
liability arising from the failed charter. GWS had the opportunity to, and did address the Tribunal on the appropriate quantification
of damages and the Tribunal had taken their submissions into account. Even if | had accepted that there was no existing market
to determine the market rate, the Tribunal could not be faulted for attempting to find the best evidence on record to determine the
market rate to be used in the quantification of damages. In my view therefore, GWS’s unhappiness with the Tribunal’s decision,
without more, was not a sufficient basis to prevent an application for the enforcement of the Foreign Award.

18  On account of the above, | dismissed GWS'’s appeal and ordered costs fixed at $2,000 with reasonable disbursements to
be awarded to Galsworthy.
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