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6 The focus of HKL'’s claim in the present proceedings is on seven invoices, specifically, invoice number 2012-030, 2012-031,
2012-033, 2012-035, 2012-055, 2012-057, 2012-059 (referred to respectively as the first to seventh invoices). The first to fourth
invoices pertained to shipments made in March 2012, the fifth, to May 2012, and the sixth and seventh, to June 2012. For the first
to fourth invoices, HKL agreed for payment to be deferred, subject to conditions, so that Rizq Singapore would only have to pay
HKL upon the conclusion of its arrangement with Samsung. For the fifth to seventh invoices, Rizq Singapore only made part
payment.

7 To add a wrinkle to the facts, although Rizq Singapore had entered into the Agreement with HKL, it was common ground
that it was Rizq International Holdings Ltd (“Rizq BVI"), a company registered in the British Virgin Islands, but operating out of the
same address as Rizq Singapore, which entered into the separate agreement with Samsung. Rizq Singapore and Rizq BVI
belong to the same group of companies.

8 HKL thus brought the present suit to recover that which it was owed under the first to seventh invoices and Rizq Singapore
resisted, arguing that the matter should be stayed in favour of arbitration.

Parties’ submissions

9 Rizq Singapore submitted that although the arbitration clause was defective, it was clear that the parties’ intention was to
arbitrate and that the court should rely on the principle of effective interpretation to find that parties could still agree to arbitrate
the matter in Singapore, for instance, by referring the matter to the Singapore International Arbitration Centre (“SIAC”) for ad-hoc
arbitration and agreeing that the International Chamber of Commerce (“ICC”) rules are to apply.

10  As for the existence of a dispute, Rizq Singapore disputed the quantum on the ground that the parties had agreed by way of
a letter dated 24 April 2012 (“the 24 April letter”), signed by the parties, that not only should payment be on a back to back basis
but the liabilities as well meaning that if Samsung refuses to pay for the remaining invoices, Rizq Singapore could refuse to pay
HKL as well. Accordingly, because Samsung was seeking to make deductions for various items such as demurrage claims, Rizq
Singapore was entitled to withhold from HKL payment of the remaining sum.

11 In response, HKL argued that the arbitration clause was so defective as to be inoperable because it refers to a non-existent
entity. HKL also argued that even if the arbitration clause was not inoperable, there was no “dispute” within the meaning of that
clause to refer to arbitration. HKL pointed out that Rizq Singapore had never denied liability and that its only basis for disputing
the quantum was unsustainable. The 24 April letter clearly stated that the variation of the Agreement for liabilities to be on a back
to back basis as well was “subject to contract”. HKL further argued that even if liabilities were on a back to back basis, Samsung
had already paid Rizq Singapore where the seven invoices were concerned.

My decision
Whether the arbitration clause was so defective as to be inoperable

12  In the majority of cases where an arbitration clause, whether independently or as part of a contract, meets the contractual
requirements for validity and where the meaning of that clause may be discerned by the court applying the general principles of
contractual interpretation, the party seeking to rely on that clause will simply need to persuade the court that the conditions
stipulated in that clause have been satisfied in order to succeed. But, in a case where the arbitration clause, although
contractually valid, is defective and by this | mean that after applying the general principles of contractual interpretation, or after
rectification as the case may be, the court is unable to discern the meaning of that clause either in part or entirely, that clause is
said to be pathological. There is no magic in that term. It merely describes the clause as one which is defective (see Insigma
Technology Co Ltd v Alstom Technology Ltd [2009] 3 SLR(R) 936 (“Insigma”) at [37]). Whether that clause may or may not be
upheld depends on the nature and extent of its pathology.

13 When faced with a pathological arbitration clause, the court generally seeks to give effect to that clause, preferring an
interpretation which does so over one which does not. As the Court of Appeal in Insigma stated (at [31]):

[Wihere the parties have evinced a clear intention to settle any dispute by arbitration, the court
should give effect to such intention, even if certain aspects of the agreement may be ambiguous,
inconsistent, incomplete or lacking in certain particulars ... so long as the arbitration can be carried
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