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CA019793
Vancouver Registry

Court of Appeal for British Columbia

THE CI TY OF PRI NCE GEORGE
and:

A L. SIMS & SONS LTD.

and:

McELHANNEY ENG NEERI NG SERVI CES LTD.

REASONS FOR JUDGVENT OF THE HONOURABLE MR JUSTI CE CUMM NG

THE APPEAL

This is an appeal, brought pursuant to |eave granted 26
January 1995 by a justice of this Court, fromthe order of Parrett
J. pronounced 30 Decenber 1994, refusing to stay that part of the
action brought by the plaintiff/respondent, the Cty of Prince
CGeorge (Prince CGeorge), against the defendant/appellant, A L. Sins
& Sons Ltd. (Sinms). The application to stay was brought under s.15
of the Commercial ArbitrationAct, S. B. C. 1986, c. 3 which provides that the
court shall stay proceedings in respect of a matter agreed to be
submtted to arbitration unless the court determines that the
arbitration agreenment is "null and void, inoperative or incapable

of being performed".
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Parrett J. determned that the arbitration agreenent had
beconme "inoperative". | shall set out later, in extenso, his

reasons for reaching this conclusion.

BACKGROUND FACTS

On 5 August 1993, Sins entered into a contact with Prince
George for the construction of a buttress and rel ated earth works
for University Wy in Prince George, nmade necessary follow ng an
earlier landslide which occurred during the construction of the
road by another contractor. MEl hanney Engi neering Services Ltd.
(McEl hanney) was nom nated by Prince George as the "consultant”
under the contract. The contract between Sins and Prince George

contai ned a mandatory arbitration clause which provided:

S.C.8 SETTLEMENT OF DI SPUTES

8.1 1In the event of a dispute between the Owmer and the
Contractor, either party shall have the right to give
notice to the other, requiring that the matter be
referred to an arbitrator. This shall be deened to be a
subm ssion to arbitration within the neaning of the
Arbitration Act. The decision of the arbitrator shall be
final and binding on both parties.

Difficulties were experienced in the performance of the
contract. The amount of waste material rose from an estimated
40, 000 cubic netres to in excess of 200,000 cubic nmetres. The work
was delayed and perfornmed in winter nonths at additional and

i ncreased costs to Sins.
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In Decenber of 1993, Prince George replaced MEl hanney as
consul tant under the contract with its own chief engineer, M.

Hal | dor son

On 24 January 1994, Prince Ceorge commenced proceedings
agai nst MEl hanney, claimng danmages for the expenses and costs
incurred by Prince CGeorge in conpleting the work, including the
work performed by Sinms. There is no arbitration agreenent in the

contract between Prince CGeorge and MEl hanney.

Thr oughout the course of the work, Sins made it known to
Prince CGeorge that it intended to present a claimfor its increased
costs. By letter dated 7 February 1994, Sins provided details of
the claimit intended to present, including particulars of the

circunstances giving rise to the claim

On 16 March 1994, Sins presented a claimto Prince George
entitled "A Request for Additional Conpensation”. The claim
related to the increased volunme of waste material under the
contract and its inpact with respect to tine and costs. On 29
March 1994, Prince George rejected the claim and indicated it

"shall submt this claimto arbitration" under the contract.

On 3 May 1994, Prince George notified Sinms of its intent to
claim against it and confirmed that arbitration "was the nost

expedi ent nethod of resolving these issues".
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On 13 June 1994, Prince George asked the B.C. Arbitration and
Medi ation Institute to appoint an arbitrator for Sins' inpact claim
and Prince George's counterclaim M. Tom Wite was appointed as

arbitrator

Prince George objected to the appointnent of M. White on the
grounds of possible bias. On 30 Septenmber 1994, Prince George
provided a |ist of acceptable arbitrators to replace M. Wite and
t hreat ened to have one of its candi dates appointed by court order.

Shortly thereafter, M. Wite resigned.

On 3 Novenber 1994, Prince Ceorge agreed to the appoi nt ment of
M. Millen as arbitrator. M. Millen accepted the appoi nt nent and
requested counsel arrange a conference to discuss prelimnary

matters.

Prince CGeorge issued a Certificate of Total Performance on 3
Novenber 1994. On 2 Novenber 1994, Prince CGeorge delivered a claim
inwiting to Sins for damages for breach of contract in excess of
$2 million for delay and failure to follow the contract specifica-

tions.

Prince George comenced this action against Sins and
McEl hanney on 10 Novenber 1994. Prince CGeorge' s clai magainst Sins
is for damages for delay in construction, breach of contract and

negl i gent performance of work required pursuant to the contract.
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The cl aim against ME hanney is for danmages in the design and

supervi sion of construction of the work done by Sins.

By notice of notion dated 24 Novenber 1994, Sins applied for
an order pursuant to s.15 of the Commercial Arbitration Act stayi ng the
action brought by Prince George on the ground that Prince CGeorge
and Sins were parties to an arbitration agreenent. Sins did not

seek any stay of Prince Ceorge's action agai nst MEl hanney.

The application cane on for hearing before Parrett J. on 5
Decenber 1994. Reasons for judgnent were delivered on 30 Decenber

1994.

Parrett J. refused the stay application on the basis, shortly

put, that:

(a) the arbitration clause was inoperative or incapable of being
performed because the plaintiff's actions raised broader
i ssues agai nst the co-defendant MElI hanney which were inter-
related with the arbitrable i ssues between the plaintiff and

t he def endant Sins; and

(b) in the alternative, the court would exercise a residual
jurisdiction to refuse the stay where there was a risk of

mul ti pl e proceedi ngs and inconsistent results.
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In his reasons for judgnent the |earned judge below, after
reviewing the judgnent of this Court in Gulf Canada Resources Ltd. v.

Arochem International Ltd. (1992), 66 B.C.L.R (2d) 113, observed:

It shoul d be noted that Ham Iton, J., of this court,
refused a stay of proceedi ngs i n reasons whi ch consi dered
the @ulf Canada decision in Afton Operative Corporation
v. Canadi an National Railway Conpany, (January 13, 1994)
Vancouver Registry No. (€921353. Leave to appeal that
deci sion was granted by Legg, J.A., (February 21, 1994)
Vancouver Registry No. CA018322. 1In granting |eave the
| earned chanbers judge said at p. 5 of his reasons:

Only in British Colunbia, I aminforned by counsel,
has a residual discretion been permtted to a tri al
judge to refuse to grant a stay where the provi-
sions of s. 8(2) or s. 15(2) apply.

Thi s appeal has since been abandoned.

Parrett J. conti nued:

The City argues initially that Sins has failed to neet
the threshold tests contained within s. 15(1).

The foundation of this submission is the argunent
that Sins has neither presented a clai mof their own, nor
di sputed that advanced by the Cty, as a result they
mai ntain that there is no dispute totrigger the arbitra-
tion clause of the agreenent.

Whil e this submissionisintriguing, adetermnation
of the present application would serve little purpose but
to postpone the present issue while the reality of the
di spute was crystallized.

In my respectful view, the object of both the
l[itigation process and that of arbitration is but one
thing, the resolution of disputes between parties. The
anmendnents in 1988 were intended to recognize the right
of parties, to bind thenselves in contract to a particu-
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lar nmethod of dispute resolution, and in doing so to
recogni ze the sanctity of contract as an expression of
the parties w shes.

The | anguage of s. 15(2):

In an application under subsection (1), the
court shall nmake an order staying the |ega
proceedings unless it determnes that the
arbitration agreenent is null and void, inop-
erative or incapable of being perforned.

expresses in mandatory |anguage the honouring of the
parties expressed contractual w shes unless the court
det er m nes:

(a) that the arbitration agreenent is null and
voi d;

(b) inoperative, or

(c) incapable of being perforned.

In ny view, the answer to the present applicationis
to be found in (b) and (c).

| noperative is defined in the Shorter Oxford English
Dictionary as:

Not operative; not working; in Law, w thout
practical force, invalid.

This |anguage is to be considered in the |ight of
t he obj ect of the | egislation nanely the determ nati on or
resolution of the dispute between the parties.

Even if, for the purpose of this application, one
accepts the existence of a discrete dispute between the
City and Sins that dispute nust be viewed in the context
inwhichit arose. This broader context enconpasses both
actions and the broader issues raised with respect to the
role of MEl hanney and the Gty in the various design
phases of the overall project as well as the specific
project form ng the substance of the contract with Sins.

The issues of negligence and breach of contract
alleged in the main action appear to nme at this stage to
subsune and i ncorporate within the damage cl ai ns advanced
damages which may have flowed from the difficulties
encountered in the performance of the contract with Sins.
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It is obvious that a resolution of any dispute
between the City and Sinms will require a consideration of
t he broader issues and the interrelations of all of the
principal parties involved.

In view of the many areas of dispute, and the early
stage of this proceeding it is neither desirable nor
necessary to seek to analyze in detail the nature of
these disputes, it is sufficient to find that the
arbitration process envisioned in the agreenent between
the Gty and Sins cannot possibly resolve or determ ne
t he di spute between them given the broader issues which
woul d remai n undeterm ned by the arbitrati on process and
the absence of a simlar provision in the agreenents
between the Gty and MEI hanney.

Intheresult, I findthat the arbitrati on agreenent
in this case is both inoperative and i ncapable of being
performed. | viewthat | anguage as not nerely refl ecting
some academ c exercise but as containing an inherently
practical limtation. Unl ess the arbitration process
contenpl ated, is capable of resolving the dispute, it
beconmes the source of nultiple actions, increased cost
and potential delay, creating precisely the difficulties
it is intended to avoid.

Arbitration clauses are entitled to the utnost
respect both because they reflect a process with a proven
record of success and, nore inportantly, because where
such a cl ause has been i ncorporated within the agreenent
of the parties it is their chosen nethod of dispute
resol ution, but the existence of such a clause nust, to
be effective, be capable of resolving the dispute. This
IS not possible in the present circunstances.

If | am incorrect in ny interpretation of the
| anguage of s. 15(2), | would, in any event, find that in
this case the circunstances are such as to invoke the
residual jurisdiction identified by Hi nkson, J.A  The
di spute between the City and Sins is but one aspect of
the broader issues arising in the main action and wl|
require, for a full and effective resolution, an adjudi -
cation of those broader issues and a careful exam nation
of the roles of all of those involved. At |east one of
the principals is not a party to the arbitration agree-
ment or, indeed, any arbitration agreenent. This party,
McEl hanney, occupi ed a position of inportance within the
contractual framework serving as "the consultant” as
defined within the contract docunents. The absence of
McEl hanney fromthe arbitration process would render it
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difficult if not inpossible to achieve the intended
results even if the broader issues did not exist.

| SSUES
In its factum Sins submts that the |earned chanbers judge
erred in refusing Sins a stay of proceedings under s.15 of the

Commercial Arbitration Act as fol | ows:

(a) in construing "inoperative" as neaning "inconvenient" or
i mporting a forumconveni ens test in an application for a stay

of proceedi ngs; and

(b) inthe alternative, applying, in effect, aresidual discretion
to refuse a stay in circunstances of nultiple issues and

multiple parties by msinterpreting Gulf Canada Resources Ltd. v.

Arochem International Ltd., supr a.

DI SCUSSI ON

Section 15 of the Commercial Arbitration Act provi des:

15 (1) Were a party to an arbitration agreenent
commences | egal proceedings in a court against another
party to the agreenent in respect of a matter agreed to
be submtted to arbitration, a party to the |egal
proceedi ngs may, before or after entering an appearance
and before delivery of any pl eadi ngs or taking any ot her
step in the proceedings, apply to that court to stay the
| egal proceedings.
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(2) In an application under subsection (1), the
court shall mnmake an order staying the |egal proceedings
unless it determnes that the arbitration agreenent is
null and void, inoperative or incapable of being per-
f or med.

There are three prerequisites to the application of s.15

are:

the applicant nust show that a party to an arbitration
agreenent has comrenced | egal proceedings agai nst another

party to the agreenent;

(b) the |l egal proceedings nmust be in respect of a matter agreed to
be submitted to arbitration; and
(c) the application nust be brought tinely, i.e. before the
applicant takes a step in the proceedi ng. (Gulf Canada Resources
Ltd. v. ArochemInternational Ltd.,, supra, at 119-120).
As to (a), it is common ground that Sins and Prince George are
parties to an arbitration agreenent. This was so found by the
| earned chanbers judge. However, as noted above, the contract

between Prince CGeorge and MEl hanney contained no provision for

arbitration
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As to (b), it was contended on behalf of Prince George that,
for a variety of reasons, there was no evidence before Parrett J.
of the existence of a dispute between the parties and therefore
nothing to arbitrate. Counsel for Prince George submtted, anong
ot her argunents, that Sinms had not nade a claim against Prince
George, that it had failed to follow the clains procedures
contained in the general conditions of their contract, and that its
claim if any, was out of tinme as not having been made during the
construction period and was barred by the i ssuance, unilaterally on
the part of Prince CGeorge and w thout application by Sins there-
fore, of a Certificate of Total Performance. |In response, counsel
for Sinmse submitted that conpliance with the prescribed clains
procedures had been wai ved by Prince George and that issues of this
sort were, in any event, for the arbitrator and not the court to

det er m ne

It is apparent that all of these argunments focus upon the
cl ai m advanced, or to be advanced, by Sins against Prince Ceorge
and are totally irrelevant to the question before us which is: does
the clai mnmade by Prince George in its action against Sins raise a
di spute which falls within the arbitrati on agreenent? The |earned
trial judge in the passage | have quoted refrained from reaching

any concl usion on this point.
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In nmy respectful opinion, it is clear beyond peradventure that
there exists a dispute between the parties which involves matters

agreed to be submitted to arbitration.

Under the arbitration agreenent, disputes are matters which
were agreed to be submtted to arbitration. A dispute is defined

in section GC7 of the contract as:

7.1 Differences between the parties to the Contract as
to the interpretation, application or adm nistration of
this Contract or any failure to agree where agreenent
between the parties is called for, herein collectively
cal | ed di sputes,

Prince CGeorge has a dispute with Sins. Prince George has
conmenced t hese proceedi ngs seeki ng danmages i n excess of $2 nmillion
for breach of contract or the negligent performance of obligations
under the contract. W were advised by counsel that the statenent
of claimfiled on behalf of Prince George in this action advances
the sanme clains as those contained in the claim for damages it
delivered to Sinms on 2 Novenber 1994. Wile it is true that the
issues raised may be refined and defined nore precisely in the
defence to be filed by Sins in response, that step had not been

taken for the sinple reason that, if it had been taken, Sinms would

forego its right to have the matter arbitrated. (See Stancroft TrustLtd.

v. Can-AsiaCapital Co. (1990), 43 B.C.L. R (2d) 341 per Southin J. A at

346) . Nonet hel ess, the very fact that Sins noved for a stay of
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proceedi ngs | eads inexorably to the conclusion that it does not
accept but, on the contrary, disputes the clains made against it in
the awsuit Prince George has commenced. | note, as well, that it
has done soin a tinely way by launching its notion for a stay sone

two weeks after the wit was issued.

| turn now to the question of whether the arbitration
agreenment was "inoperative" or "incapable of being perforned".
Parrett J. concluded that it was inoperative or incapable of being
per formed because of the existence of broader issues between Prince
George and MEl hanney which were inter-related with the issues
bet ween Prince George and Sins, and whi ch woul d remai n undet er m ned
by the arbitration process given the absence of an arbitration

clause in the contract between Prince George and MEl hanney.

In considering this question, we have the advantage of having
been referred to a nunber of authorities which were not cited to

t he | earned judge bel ow.

I n Kaverit Steel and Crane Ltd. v. Kone Corp. (1992), 87 D.L.R (4th)

129, 85 Alta. L.R (2d) 287, the Alberta Court of Appeal considered
| egislation essentially identical to s.15 of the Commercial Arbitration

Act. The facts in that case are set out in the headnote [D.L.R]:
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A distributorship agreenent contained a clause
providing that: "Any dispute arising out of or in
connection with this agreenment shall be finally settled
wi t hout recourse to the courts, in accordance with the
Rules of Conciliation and Arbitration of the Interna-

tional Chanmber of Commerce ..." By s.2 of the International
Commercial Arbitration Act, S. A. 1986, c. 1-6.6, the Conventionon
the Recognition and Enforcement of Foreign Arbitral Awards, a Schedul e to
the Act, applies in Alberta. By art. I1l, s.3 of the
Convention: "The court of a Contracting State ... shall,
at the request of one of the parties, refer the parties
toarbitration, unless it finds that the ... agreenment is

null and void, inoperative or incapable of being per-
formed."” The distributor conmenced an action in Al berta
al | egi ng, anong other things, a breach of the agreenent
by the |icensor, which sought a stay and a reference to
arbitration. The judge refused the stay on the grounds
that some of the issues in the action fell outside the
scope of the arbitration clause, and that sone parties to
the action were not parties to the arbitrati on agreenent.

In giving the judgnent of the Court, Kerans J. A said, at

The power to grant or withhold a reference under the
International Commercial Arbitration Act is very limted, and the
statute does not permt a decision on the test invoked by
the | earned chanbers judge, which resenbles the forum
conveniens test. For the purpose of argunent, | accept
the possibility (albeit | suspect very slin) of two suits
at the same tine, and even contradictory findings.
Neverthel ess, that is the nethod chosen by the parties.
The Act directs ne to hold themto their bargain. Section
2(1) of the International Commercial Arbitration Act makes the
Convention part of the law of Alberta. It says that the
Convention "applies in the Province". The Convention
art. 11, s.3 provides that:

3. The court of a Contracting State ... shall,
at the request of one of the parties, refer the
parties to arbitration, unless it finds that the
said agreenent is null and void, inoperative or
i ncapabl e of bei ng perforned.

(Enmphasi s added.)

138-
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The | earned chanbers judge relied upon the qualify-
ing words. He held that an i nconveni ent reference was an
"inoperative" one. | do not agree. It may not operate
conveniently, but it cannot be said to be inoperative.
The vi ew taken by the | earned chanbers judge adds a gl oss
to the word that it cannot, in all the circunstances,
reasonably bear.

It is common ground that the evident purpose of
Al berta's acceptance of the Convention is to pronote
international trade and commerce by the certainty that
comes from a schene of international arbitration. As
Justice Potter Stewart said in Scherk v. Alberto-Culver, 417
U S 506 (1974) at p. 516:

uncertainty will alnost inevitably exist with
respect to any contract touching two or nobre coun-
tries, each with its own substantive |aws and
conflict-of-laws rules. A contractual provision
specifying in advance the forumin which disputes
shall be litigated and the law to be applied is,
therefore, an al nost indi spensable precondition to
achi evenent of the orderliness and predictability
essential to any international business transac-
tion.

That purpose would not be served by adopting an
interpretation that puts the entire schene at risk. The
forumconveni ens test al nost al ways woul d defeat arbitra-
tion because, as Justice Stewart said in Scherk, it would
invite "unseemy and rnutually destructive jockeying".
| ndeed, one argunent of the | earned chanbers judge relied
upon the fact that, after arbitration, the parties m ght
regurgitate some i ssues duri ng enforcenent proceedings in
Al berta. This fear exists in every case, of course. If we
yieldtoit, no dispute would go to arbitration. The sane
can be said of aleash on arbitration that is as short as
t he pl eadi ng of opposing counsel is |long, which sacri-
fices certainty to wit. (I accept the statenent of M.
Redrnond that the drafting of the statement of claimhere
occurred before the arbitration i ssue arose. M. Rednond
will, I hope, take it as a conplinent that | knew that
before he told nme: if driven, he has the skill to plead
nor e nuanced issues than those under review)

I n nrodern comerci al disputes, it is alnost inevita-
ble that many parties will be involved and very unlikely
that all parties will have an identical subni ssion. The
probl emof rmultiple parties, which drove the deci sion of
t he chanbers judge here, will exist in al nbst every case.
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There is no question that proliferation of litigation is
a possibility. Redfern and Hunter, in Law and Practice of
International Commercial Arbitration (Sweet and Maxwel |, 1986),
describe, at p. 141 and foll owi ng, the problens and sone
solutions, including a nodel subm ssion. In any event,
t he Convention cannot reasonably be taken as having
abandoned any attenpt at arbitration when this problem
ari ses.

In my view, the proviso about "null and void,
i noperative, and incapable of being enforced" sinply
preserves the rule in Heyman v. DarwinsLtd. cited earlier.
[[1942] A.C. 356 (H. L.)]. The arbitrator cannot decide
whet her the submssion is valid. Its wvalidity and
enforceability nust be pronounced upon before the
referring court can enforce it by a reference and stay.
It is not valid if it, or the contract in which it is
found, is, by operation of donestic lawin the referring
tribunal, either void or unenforceable. The provisois an
echo of the | aw about void contracts ("null and void"),
unenf orceabl e contracts ("i noperative"), and frustrated
contracts ("incapable of being enforced"): see Paczy v.
Haendler & Natermann, [1981] 1 Lloyd's Rep. 302 at pp. 307-
8.

* * %

In the result, I would allow the appeal and direct
that all issues between the distributor and the |icensor
that rest upon the existence of the contract be stayed
and referred for decision as directed in the subm ssion.

The | earned chanbers judge was not referred to MJ. Mistill &

S.C. Boyd, The Law and Practice of Commercial Arbitration in England, 2d ed.

(London: Butterworths, 1989) at 464-465 where the | earned authors

sai d:

The expressi on "i noperative" has no accept ed neani ng
in English law, but it would seem apt to describe an
agreenent which, although not void ab initio, has for
sonme reason ceased to have effect for the future. Three
situations can be envisaged in which an arbitration
agreenent m ght be said to be 'inoperative'. First, where
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the English Court has ordered that the arbitration
agreenent shall cease to have effect, or a foreign court
has made a simlar order which the English Court wll
recogni ze. Second, as is discussed in Chapter 32, there
may be circunstances in which an arbitration agreenent
m ght beconme 'inoperative' by virtue of the common | aw
doctrines of frustration, discharge by breach, etc.
Third, the agreenent may have ceased to operate by reason
of sone further agreenment between the parties. But the
fact that issues in the arbitration overlap issues in
proceedi ngs between parties who are not bound by the
arbitration agreenent does not make the agreenent
"inoperative' . (enphasis added)

The | earned chanbers judge was also not referred to J.B.
Casey, International and Domestic Commercial Arbitration (Carswel |, 1993) at 4-14

where the | earned aut hor sai d:

To find that an arbitrati on agreenment is i noperative
is again to deal with the situation in which there is an
agreenent, but for sone reason it is no |onger enforce-
able. For exanple, it may be alleged that the parties
have by subsequent agreenent or conduct deternmined to
suspend the operation of the arbitration agreenent, or
anot her court has decl ared t he agreenent to be unenforce-
able ... It is not sufficient to say that because the
court action raises issues outside the scope of the
arbitration agreenent per se, or because the action
involves sonme parties that are not parties to the
arbitration agreenent, that the agreenent should be
considered "inoperative". (enphasis added)

Wth respect to "incapable of being perfornmed", Casey says:

According to Mustill & Boyd, "incapable of being per-
formed” connotes sonething nore than nmere difficulty or
i nconveni ence or delay in performng the arbitration. For
exanple, it is not sufficient to say it is incapable of
bei ng performed where one party could not or would not
come up with the deposit necessary to pay the arbitrator.
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The incapacity mnust cone from sonething beyond the
control of the parties; for exanple, where the arbitra-
tion agreenent specifies a particular arbitrator nust
hear the matter, but he or she is not avail able.

I n Boart Sweden A.B. v. N.Y.A. Stromnes A.B. (1988), 41 B.L.R 295
(Ont. HC), the court allowed an application for a stay of
proceedi ngs pending arbitrati on where there were nultiple parties

and rmultiple issues. The court said at 302-303:

Public policy carries ne to the consideration which
| conclude is paranount having regard to the facts of
this case, and that is the very strong public policy of
this jurisdiction that where parties have agreed by
contract that they will have the arbitrators decide their
claims, instead of resorting to the Courts, the parties
shoul d be held to their contract.

* * %

To deal with all these matters in a single proceed-
ing in Ontario instead of deferring to the arbitra
process in respect of part of the action and tenporarily
staying the other parts of the action, woul d viol ate t hat
strong public policy.

It would also fail to give effect to the change in
the law of international arbitration which, with the
advent of art. 8 of the Model Law and the renoval of the
earlier wide anbit of discretion, gives the Courts a
clear direction to defer to the arbitrators even nore
t han under the previous | awof international arbitration.

| conclude that nothing inthe nullity provisions of
art. 8 prevents this Court from giving effect to the
clear policy of deference set out in the article.

To concl ude ot herwi se woul d dri ve a hol e through t he
article by encouraging litigants to bring actions on
matters related to but not enbraced by the arbitration
and then say that everything had to be consolidated in
Court, thus defeating the policy of deference to the
arbitrators
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These authorities establish that, as a general principle, the
nmere fact that there are multiple parties and nmultiple i ssues which
are inter-related and sone, but not all, defendants are bound by an
arbitration clause is not a bar to the right of the defendants who

are parties to the arbitration agreenent to invoke the clause.

There are nunerous authorities to the sane effect, of which

the foll owm ng are sone:

LonrhoLtd. (U.K.) v. Shell Petroleum Co. (U.K.), January 31, 1978, Court
Deci si ons on New York Convention 1958, 320 (Ch.D.)

Roy v. Boyce (1991), 57 B.C.L.R (2d) 1987 (S.C.)
Stancroft Trust Ltd. v. Can-Asia Capital Co., supra

Sandbar ConstructionLtd. v. PacificParklandProperties (1992), 66 B.C.L. R
(2d) 225 (S.C)

BWV Investments Ltd. v. SASKFERCO Products Inc. (1994), 119 D.L.R
(4th) 577 (Sask. C. A)

For these reasons | would give effect to the appellant’'s first

ground of appeal.

Finally, 1 turn to the question of the jurisdiction of the
court torefuse to order a stay of proceedings in a situation where
the prerequisites of s.15(1) of the Commercial Arbitration Act (the

"donestic act") have otherw se been net. This will require an
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nation in sone detail of precisely what was decided by this

in Gulf, supra.

In this regard, Prince CGeorge sets out its position in the

foll owi ng passage of its factum

It is submtted that the | earned trial judge did not
err in exercising his discretion to refuse a stay in the
circunstances of this case. Although there may be many
situations where the court shoul d exercise its discretion
and grant the stay it is subnmtted that where arbitration
will be incapable of resolving the dispute between the
parties and where there are third parties to the action

who are not subject to the arbitration agreenent a stay

shoul d never be granted. The | earned chanbers judge cited
multiplicity of proceedings, possible inconsistent
results and extra expense as his reasons for refusing the
stay in these circunstances. Al of those considerations
are relevant if the intent of Supreme Court Rule 1(5) is
to be honour ed.

(enmphasi s added)

Additionally, Prince GCeorge sought to draw a distinction

between arbitrations under the donestic act and international

arbitrations conducted under the International Commercial Arbitration Act,

S.B.C. 1986, c.14, subsections 8(1) and (2) of which are cast

terns identica

| shall deal with this latter subm ssion first.

In its factum Prince Ceorge asserted:

In the matter of judicial intervention in arbitra-
tions the Legislature in B.C. has nmade a significant

in

to subsections 15(1) and (2) of the domestic act.
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di stinction between donestic and international arbitra-
tions. The International Comercial Arbitration Act, in
Section 5, provides as follows:

"5. In matters governed by this Act,

(a) no court shall intervene except where so
provided in this Act, and

(b) no arbitral proceedings of an arbitral
tribunal or an order made by an arbitral
tribunal shall be questioned, reviewed or
restrai ned by a proceedi ng under the Judici al
Revi ew Procedure Act or otherw se except to
the extent provided by this Act."”

This very severe restriction on the powers of the
court is not found in the Commercial Arbitration Act.

Both the donestic and the international acts were
assented to on June 17, 1986. Section 15 of the donestic
act was anended in 1988. That anendnment further
restricted the powers of the court to intervene in
donmestic arbitrations. Neither at the tinme the two acts
were enacted nor at the tine Section 15 was amended di d
the |l egislature see fit to include in the donmestic act a
provision simlar to Section 5 of the International Act.
There nust be a reason for this distinction. It 1is
submtted that the reason is that the Legislature
intended to allow the courts nore discretion in donestic
arbitrations than in international arbitrations.

* * *

As noted there are conpelling reasons for limting
judicial intervention in international arbitrations.
There are however conpelling reasons for declining to
foll ow the same procedure in donmestic arbitrations. Rule
1(5) directs the courts of British Colunbia "to secure
the just, speedy and inexpensive determ nation of every
proceeding on its nmerits.” In particular it is submtted
that, in donestic arbitrations, a stay should sel dom be
granted when there are parties to the action who are not
parties to the arbitration agreenent since it will be a
rare situation where the arbitration will be able to
determne the rights of the third parties. A stay of the
court proceedings will seldomlead to a just, speedy and
i nexpensi ve determ nati on of every proceeding. Infact it
wi || al nost always result in delay and additi onal expense
and, where there are different results in the two
proceedings, it will |ead not to a just determ nation but
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to an exceedi ngly unjust determ nation with the resultant
di srespect for the adm nistration of justice.

However, these subm ssions overl ook the fact that in 1988 t he
donmestic act was al so amended by the addition of s.31.1 [S.B.C

1988, c.46, s.16] as follows:

Extent of judicial intervention

31.1 No arbitral proceedings of an arbitrator and no
order, ruling or arbitral award nade by an arbitrator
shal | be questioned, revi ewed or restrai ned by a proceed-
i ng under the Judicial Review Procedure Act or ot herw se except
to the extent provided in this Act.

It is apparent that there is no difference in substance
between the two statutes. | conclude that the distinction which
Prince CGeorge attenpts to draw between themis w thout foundation

and | would reject it.

In the Gulf case, supra, the defendant refused to take delivery
of 375,000 barrels of crude oil, as the price at the time of
delivery had fallen by $10 a barrel. The plaintiff notified the
defendants that it accepted their repudiation of the contract.
Bot h defendants replied, stating that one of themwas not a party
to the contract. Although the contract contained an arbitration
cl ause, the plaintiff sued for danages. The defendants obtained a

stay under s.8 of the International Commercial Arbitration Act, and the

plaintiff appeal ed.
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Hi nkson J.A., in his reasons for judgnent, reviewed

16 Prior to this legislation the Arbitration Act,
R S.B.C 1979, c.18 contained in s.6 a provision which
conferred a discretion on a court to refuse a stay of
proceedi ngs al t hough the parties had agreed to arbitrate
their differences arising out of the agreenment i nto which
t hey had entered. Section 6 provided:

Court may stay | egal proceedings

6. If a party to a submi ssion or a person
claimng through him comrences |egal proceedings
agai nst anot her party to the subm ssion or a person
claimng through him in respect of any matter
agreed to be referred, a party to the legal pro-
ceedings may after appearance and before delivery
of any pleadings or taking any other step in the
proceedi ngs, apply to the court to stay the pro-
ceedings. The court, if satisfied that there is no
sufficient reason why the matter should not be
referred in accordance with the subm ssion, and
that the applicant was, at the tinme when the pro-
ceedings were commenced and still remains, ready
and willing to do all things necessary to the
proper conduct of the arbitration, my nake an
order staying the proceedings.

17 It was the exercise of discretion by the court to
refuse a stay of proceedi ngs pursuant to s.6 that |led the
| egislature to regard such a refusal as judicial inter-
vention in comrercial arbitrations.

18 Section 6 was first enacted in British Colunbia in
1893 and was based on the English Arbitration Act, 1889
(U K), 52 & 53 Vict., c.49.

19 To acconplish its purpose the |l egislature in the Act
of 1986 enacted a nunber of new provisions wwth a viewto
[imting judicial intervention in international comer-
cial arbitrations.

t he

After setting out the preanble to the
enacted in 1986, he said, at 116-117:
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He then set out the provisions of ss. 5 8 and 16 of the

International Commercial Arbitration Act and conti nued at 118:

23 There is certain comon ground anong the parties
with respect to the effect of the provisions contained in
the Act. To begin with, the parties agree that the
di scretion fornerly exercised by the court pursuant to
s. 6 of the Arbitration Act has been elim nated and does not
appear either in s.8 or any other section of the Act.
Further the parties agree that for the first tinme the
arbitral tribunal may rule on its own jurisdiction
including ruling on the existence or validity of the
arbitration agreenent.

H nkson J. A. then went on at 119-121:

31 In interpreting s.8 of the Act, it is necessary to
consider the context in which it is found in the Act.
Section 8(2) is mandatory in its terns and requires the
court to grant an order staying | egal proceedings unless
it determ nes that: (1) the arbitration agreenent is
null and void; (2) it is inoperative; or (3) incapable
of being perforned. View ng subs. (2) standing by
itself, it mght be contended that absent those three
consi derations the court nust make an order staying the
| egal proceedings.

32 However, in ny view, it is necessary to have regard
to the words contained in subs. (1). Wen an application
i s made pursuant to s.8(1) of the Act seeking to have the
court exercise its jurisdiction to grant a stay of the
| egal proceedings, the applicant nust show that a party
to an arbitrati on agreenment has commenced | egal proceed-
i ngs agai nst anot her party to the agreenent in respect of
a matter agreed to be submitted to arbitration. The
subsection also contains a tine |imt for making the
appl i cation.

33 Before exercising its jurisdiction to grant a stay,
the court nust be satisfied that the applicant has net
the requirenments set out in subs. (1) of s.8. It is only
if the court is satisfied that those matters have been
established that it nust then grant the stay, subject to
t he provisions of subs. (2).

1995 CanLll 2487 (BC CA)



- 25 -

34 In order to obtain a stay of the | egal proceedings,
it will not be enough for an applicant to point to an
arbitration agreenent and assert that the plaintiff and
t he defendant are parties to that agreenent and that the
dispute is within the terns of the agreenent.

35 The court continues to have sone residual jurisdic-
tion to exercise on an application for a stay of |egal
proceedi ngs pursuant to s.8 of the Act.

36 Thus, if the court concl udes that one of the parties
named in the legal proceedings is not a party to the
arbitration agreenent or if the all eged di spute does not
come within the ternms of the arbitration agreenent or if
the application is out of time, the court should not
grant the application.

37 In the present proceedings, the appellant Gulf
contends that the agreenent does not cover the claimor
cl ai mrs being advanced by Gulf in the |egal proceedings,
that there is no dispute between the parties and that
A l.l. takes the position that it is not a party to the
agreenment. These issues are subsidiary to the principal
argunent advanced on behalf of the appellant, nanely,
that the court continues to enjoy a jurisdiction to
determne the matters referred to in s.8(1) of the Act.

38 Wiile |l have concluded that the court does have such
jurisdiction, | regard it as nore |imted than the
jurisdiction contended for on behalf of the appellant.

39 Considering s.8(1) inrelation to the provisions of
s.16 and the jurisdiction conferred on the arbitral
tribunal, in ny opinion, it is not for the court on an
application for a stay of proceedings to reach any fi nal
determ nation as to the scope of the arbitration agree-
ment or whether a particular party to the | egal proceed-
ings is a party to the arbitration agreenent because
those are matters wthin the jurisdiction of the arbitral
tribunal. Only where it is clear that the dispute is
outside the ternms of the arbitration agreenent or that a
party is not a party to the arbitration agreenent or that
the application is out of time should the court reach any
final determination in respect of such matters on an
application for a stay of proceedi ngs.

40 \Where it is arguable that the dispute falls within
the terns of the arbitration agreement or where it is
arguabl e that a party to the | egal proceedings is a party
to the arbitration agreenent then, in ny view, the stay
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shoul d be granted and those matters |l eft to be determ ned
by the arbitral tribunal.

And, at 121-122:

46  What precisely is in dispute will depend to sonme
extent on the way the claimof Gulf is ultimtely franed.
In nmy opinion, enough energes fromthe material before
the court to indicate that there is a dispute between
these parties which nmay fall within the ternms of the
arbitration agreenent.

47  Turning to the fourth issue, this involves the
defendant A l1.1. Initially, in the correspondence which
was exchanged foll owi ng the refusal of the defendants to
accept delivery, A l.L. and A l1.1. took the position that
Al.l1. was not a party to the contract. |n Heymanv.Darwins
Ltd., supra, Vi scount Sinmon L.C. said at p. 341

| f the respondents were denying that the contract
had ever bound themat all, such an attitude would
disentitle them from relying on the arbitration
cl ause which it contains ..

48 The appellant contends that is the position of
Al.l. However, the initial position of A l.l. was
altered on the application for the stay of proceedi ngs.
M. MMchael's affidavit of February 13, 1991, was
filed. In it he deposed:

8. While not agreeing that it is a party to any
contract as alleged by Gulf nor waiving any rights
or defenses it may have against Qulf, all of which
are expressly reserved, A l.l. requests that the
Suprene Court of British Colunbia stay the proceed-
ings in the action herein pursuant to s.8 of the
British Colunbia International Conmercial Arbitra-

tion Act.
49 In the statenent of claim Gulf asserts that A l.1l.
is a party to the contract of Novenber 26, 1990.
Alternatively, it is asserted that A l.l. is a party to

a contract with Gl f of Cctober 12, 1990. The latter
contract contained no arbitration cl ause.
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50 Upon the basis of the material presently before the
court, it is not clear as to whether or not Al.l. is a
party to the contract of Novenber 26, 1990. Again that
is a matter that falls within the jurisdiction of the
arbitral tribunal for determ nation. Therefore it is not
appropriate to attenpt to resolve that dispute at this
stage of the proceedings.

Concl usi on

51 | conclude that while the court has a residua
jurisdiction pursuant to the provisions of s.8(1) of the
Act, the appellants have not established that the

chanbers judge erred in exercising his jurisdiction to
grant a stay in respect of both defendants.

In my respectful view, the subm ssions on behalf of Prince
CGeorge are the result of an excessively literal construction of the
| anguage found in para. 36, standing alone and overl ooking the

context in which it was enpl oyed.

It is clear, reading the judgnent in Gulf, supra, in its
entirety, that there is no such discretion as Parrett J. appears to
have assunmed. Paragraph 36 nmust be read in conjunction with para.
39. The final words of para. 39 set forth the circunstances in
which the court nmay be said to have a residual jurisdiction to

refuse a stay:
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Only where it is clear that the dispute is outside the
terns of the arbitration agreenment or that a party i s not
a party tothe arbitration agreenent or that the applica-
tion is out of tinme should the court reach any fina
determ nation in respect of such matters on an applica-
tion for a stay of proceedings.

Thus if a party is alleged to be a party to an arbitration
agreenent, but that party clearly establishes that it is not a
party to such an agreenent, the court has a residual jurisdiction
to refuse a stay. This is no nore than a jurisdiction to satisfy
itself that the prerequisites of s.8 of the Act have, in fact, been
met. |If those prerequisites clearly have not been net, then the
court should refuse a stay. If it is arguable whether the
prerequisites have been net, then the stay should be granted and
the issue can be resolved in the arbitration. These principles

apply equally to s.15 of the Domestic Act.

In ny view, nothing in the reasons of H nkson J.A supports
the viewthat if any of the naned litigants, on whichever side of
the record they are found, are not party to the arbitration
agreenent, the one who is nmust be denied the right to invoke the

arbitration clause in the agreenent to which it is a party.

For these reasons | would allow the appeal and direct that a
stay of the proceedings brought by Prince George against Sinms be

gr ant ed.
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appel l ant should be entitled to its costs.

"THE HONOURABLE MR, JUSTI CE CUWMM NG'

"THE HONOURABLE MR, JUSTI CE MACFARLANE"

" THE HONOURABLE MADAM JUSTI CE PROWSE"
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