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GERW NG J. A

This is an appeal from a decision in chanbers of
MacPherson C J. Q B. issued on 24 March 1993. The
appel  ant, UHDE GnbH (UHDE), is an industrial engineering
and construction contractor with its head office in
Dortmund, Gernany. The conpany is engaged in the
performance of large industrial projects in approxi mtely
80 countries throughout the world, including Canada. The
respondent, BW Investnents Ltd. (BW/), operates under the
firmnanme Bennett & Wight Contractors and has its head
office in Toronto, Ontario. For the purposes of this
appeal , UHDE was the project's contractor and BW the
subcontractor.

1 February 1990:

UHDE was engaged by Saskferco Products Inc. to performthe
engi neering, procurement and construction of a nitrogen
fertilizer plant near Belle Plain, Saskatchewan.

1 Cctober 1990:
By agreenent, UHDE engaged a joint venture known as HMWM
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Bennett & Wight Contractors Limted to performthe
nechani cal contracting work with respect to the
construction of the Saskferco project. BW was a 50%
sharehol der in the joint venture.

24 April 1991:

The original agreenent with the joint venture was

term nated due to the inability of the joint venture to
provi de the required bonds. BW assunmed the subcontract
and supplied the necessary indemity and bonds. The
ori gi nal subcontract was term nated and BW becane a party
to a new subcontract under the sane ternms. The subcontract
with BW covered a major portion of the construction of the
Saskferco plant.

The subcontract contained the followi ng arbitration
agreenment in Article 9:

Arbitration and Applicable Law

9.1 Al disputes arising in connection with the Sub-
Contract that have not been previously settled by mutual
agreement between the parties shall be referred to and
finally settled by arbitrati on under the Rul es of
Conciliation and Arbitration of the International Chanber
of Commerce by three arbitrators appointed in accordance
with the Rul es.

9.2 The interpretation, application and perfornmance of the
Sub- Contract shall be governed by the Substantive Federa
Law of Switzerland. Arbitration shall take place in

Zuri ch.

May- Cct ober 1991:

The subcontract provided for the optional extension by UHDE
of the scope of the work to include the installation and
construction of control, neasuring and el ectrical equi prnent
and the performance of installation and painting. These
options were exercised by UHDE and the obligation to carry
out the work was assumed by BW/. Including optional work,
the estimated contract price was $45, 440, 492 (Canadi an).

30 Cctober 1992:

Pursuant to The Builders' Lien Act, BW registered a claim
of lien (Instrument No. 92MJ13430) agai nst the |ands upon
whi ch the plant was being built.

3 Novenber 1992
A Certificate of Substantial Performance with respect to
the subcontract was issued.

5 Novenber 1992

BW/ commenced the instant action by a statenment of claim
alleging it had performed the services required by the
subcontract and had rendered its accounts to UHDE, but UHDE
had refused or neglected to nake full paynent. The anount
alleged to be owing is $14,187,000. Further, BW clains
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agai nst Saskferco and UHDE pursuant to the trust provisions
of The Builders' Lien Act for nonies received or held for
the benefit of BW. BW also clains interest pursuant to
The Pre-Judgnment Interest Act.

Al t hough no statenent of defence has been filed, UHDE
argues that BW has been overpaid on the basis of the
applicable unit rates for the work perforned. UHDE al so
clains deficiencies in the work and irregularities in the
submi ssion of clains by BW. UHDE further asserts a right
of set-off against BW for previous overpaynent and danmages
incurred due to delay by BW in conpleting the work.

25 Novenber 1992

By notice of notion, UHDE applied for an order pursuant to
Article 8(1) of the Mddel Law incorporated within the

I nternational Commercial Arbitration Act, nanely, that the
matter be sent to arbitration in accordance with the
subcontract and, further, for an order staying the BW
action until the resolution of that arbitration.

The following legislation is relevant:
A. The International Commercial Arbitration Act, S. S
1988,
c. 1-10.2 (the I CAA):
2(1) In this Act:

(b) “International Law neans the Mddel Law on

I nternati onal Conmercial Arbitration, adopted by the United
Nati ons Conmi ssion on International Trade Law on June 21
1985, as set out in the Schedule to this Act.

(2) Words and expressions used in this Act have the sane
meani ng as the correspondi ng words and expressions in the

I nt ernati onal Law.

3(1) Subject to this Act, the International Law applies
i n Saskat chewan.

(2) The International Law applies to internationa
commercial arbitration agreements and awards, whether made
before or after the coming into force of this Act.

9 Where, pursuant to article 8 of the International Law,
a court refers the parties to arbitration, the proceedings
of the court are stayed with respect to the matters to
which the arbitration rel ates.

11(1) This Act shall be interpreted in good faith in
accordance with the ordinary nmeaning to be given to the
terns of the act in their context and in the light of its
obj ects and purposes.

SCHEDULE
UNCI TRAL MODEL LAW ON | NTERNATI ONAL COMMERCI AL ARBI TRATI ON
Article 5. Extent of court intervention
In matters governed by this Law, no court shall intervene

except where so provided in this Law.
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Article 7. Definition and formof arbitration agreenent
(1) “Arbitration agreenent' is an agreenent by the parties
to subnmit to arbitration all or certain disputes which have
arisen or which may arise between themin respect of a
defined |l egal relationship, whether contractual or not. An
arbitration agreenent may be in the formof an arbitration
clause in a contract or in the formof a separate

agr eenent .

Article 8. Arbitration agreement and substantive cl aim
bef ore court

(1) A court before which an action is brought in a matter
which is the subject of an arbitration agreenment shall, if
a party so requests not |later than when submitting his
first statenent on the substance of the dispute, refer the
parties to arbitration unless it finds that the agreenent
is null and void, inoperative or incapable of being

per f or med.

Article 28. Rules applicable to substance of dispute
(1) The arbitral tribunal shall decide the dispute in
accordance with such rules of |aw as are chosen by the
parties as applicable to the substance of the dispute.

Article 35. Recognition and enforcenent

(1) An arbitral award, irrespective of the country in

which it was made, shall be recognized as bi ndi ng and, upon
application in witing to the conpetent court, shall be
enforced subject to the provisions of this article and of
article 36.

* *x %

B. The Enforcenent of Foreign Arbitral Awards Act,
S.S. 1986, c. E-9.11 (the EFAA)

2 In this Act, “convention' means the United Nations
Convention on the Recognition and Enforcenent of Foreign
Arbitral Awards as set out in the Schedul e.

3 Wiere there is conflict between this Act and any ot her
enactnent, this Act prevails.

SCHEDULE
A. CONVENTI ON ON THE RECOGNI TI ON AND ENFORCEMENT OF FOREI GN
ARBI TRAL AWARDS

Article Il
1. Each Contracting State shall recognize an agreenent in
writing under which the parties undertake to subnit to
arbitration all or any differences which have arisen or
which nmay arise between themin respect of a defined | ega
rel ati onshi p, whether contractual or not, concerning a
subj ect matter capable of settlenent by arbitration.

3. The court of a Contracting State, when seized of an
action in a matter in respect of which the parties have
nmade an agreenent within the nmeaning of this article, shal
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at the request of one of the parties, refer the parties to
arbitration, unless it finds that the said agreenment is
nul | and void, inoperative or incapable of being performned.
Article 11

Each contracting State shall recognize arbitral awards
as binding and enforce themin accordance with the rul es of
procedure of the territory where the award is relied upon,
under the conditions laid down in the follow ng articles.

* *x %

C. The Builders' Lien Act, S.S. 1989-90, c. B-7.1 (the
BLA)
85(1) Subj ect to subsection (1.1), where a dispute
arises at any time during the construction of an
i mprovenent with respect to the paynment of noney, the
dispute, with the consent of the parties to the dispute,
may be referred to a single arbitrator chosen by the
parties.

(1.1) VWere a di spute arises:

(a) at any time during the construction of an inprovenent
with respect to the failure or refusal to certify
substantial performance pursuant to section 41; or

(b) with respect to the payment of noneys to a contractor
or subcontractor who has obtained a certificate of
substantial performance with respect to his or her contract
or subcontract:

the person maki ng the request, by personal service of a
witten notice in the prescribed form may require that the
dispute be referred to an arbitrator.

(1.2) VWere the parties to the dispute are unable to
agree on an arbitrator within three days of service of the
noti ce pursuant to subsection (1.1), the person making the
request nmay apply to the person specified in the

regul ations for the designation of an arbitrator.

(2) The arbitrator may be a |lawer, an architect, an
engi neer, a chartered accountant or any person with
experience in the construction industry.

(3) The arbitrator:

(a) shall render his decision within seven days of hearing
the matter or any further time as may be unani nously agreed
to by the parti es;

(b) shall give witten reasons for his decision, but

wher ever possible the procedure shall be summary; and

(c) may certify that the contract or subcontract is
substantially performed.

(4) The decision of the arbitrator is binding on the
parties who have referred the matter to the arbitrator
except that it may be appealed to the court on a question
of law alone within 30 days of giving the decision.

(5) Unless otherw se agreed by the parties to the dispute,

1994 CanLll 4557 (SK CA)



all costs of the arbitration are to be borne by the
unsuccessful party on the arbitration.

99(1) Any covenant in any agreenent by any person who
provi des services or materials to an inprovenent that this
Act or any provision of this Act does not apply is void.
(2) Every contract or subcontract related to an

i mprovenment shall be deened to be anmended in so far as is
necessary to be in conformty with this Act.

The chanber judge bel ow had no difficulty in finding
the 1 CAA (and consequently the Mddel Law) applied to this
di spute and Article 9 of the subcontract was an
"international arbitration agreenment"” within the nmeani ng of
the Act. He then considered Article 8(1) of the Mddel Law,
which requires a court to refer disputes to arbitration
unl ess "the agreenent is null and void, inoperative or
i ncapabl e of being performed." Absent some conflict with
Saskat chewan | aw, the | earned judge stated he woul d be
bound to refer this matter to arbitration in accordance
with the agreenent.

Recogni zi ng that the UHDE - BW di spute woul d
ordinarily be resolved under the BLA, he narrowed the
question to whether the | CAA can override the BLA and, if
not, whether staying the BLA action and ordering the
arbitration to proceed woul d contravene or infringe the
BLA. In the event such a contravention or infringenent
were found, he concluded he woul d have to refuse UDHE s
application in favour of BW's nornmal builder's lien
action. He then reviewed the Rules of Arbitration in the
I nt ernati onal Chamber of Conmerce, the arbitral forum
chosen by UDHE and BW. He al so considered the presence of
the several third-party |ienholders (the sub-
subcontractors) who are granted rights under the BLA but,
in his opinion, would "lose" these rights if arbitration
were ordered. He further took notice of s.99(1) of the
BLA, which makes voi d any agreenent to wai ve rights under
that Act. On this basis, the | earned judge concl uded the
arbitrati on agreenent between UHDE and BW/ (Article 9 of
the subcontract) was void under both s.99(1) of the BLA and
Article 8(1) of the Mdel Law (attached as schedule to the
| CAA) .

As noted in the judgnment below, this was the first
time an application under the | CAA had been nade in
Saskat chewan. Disputes in construction matters have
general ly been resolved through builders' lien |legislation,
and there may be a tenptation to seek refuge in the
fam liar when faced with alternatives that have not yet
been tested in this province. Nevertheless, the
| egi sl ati ve schene for international comercial arbitration
exi sts to be used and, by express agreenent, the principa
parties in this appeal have invoked this new alternative.
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Whi | e new i n Saskat chewan, international conmercia
arbitration is an inmportant and growi ng area of the |aw
Al though arbitrati on has existed as an alternative to
l[itigation for hundreds of years, it has increasingly found
favour anong parties to comercial transactions in the
latter half of this century. There are several obvious
reasons for this trend, including the desire for greater
certainty and for the participation of specialized
professionals in the decision-making in the resol ution of
di sputes that are beconing increasingly conplex.

The rise of international comercial arbitration is
mar ked by the dozens of international conventions that have
been negoti ated and signed, including the United Nations
Commi ssion on International Trade Law s Mddel Law on
International Commercial Arbitration, 1985 (the Mdel Law).
The federal governnent and nost of the provinces have
enacted legislation to i ncorporate the Mdel Law
(federally, see the Commercial Arbitration Act, S.C. 1986,
c. 22; like Saskatchewan, nobst provinces have styled their
Acts as the | CAA).

The second nost inportant international convention for
our purposes is the New York Convention on the Enforcenent
and Recognition of Arbitral Awards, 1958 (the New York
Convention). Canada signed the New York Convention on My
12, 1986, and shortly thereafter, the federal governnent
and all provinces enacted | egislation inplenenting the
terns of the Convention (federally, see the United Nations
Foreign Arbitral Awards Convention Act, S.C. 1986, c. 21)

I n Saskat chewan, the EFAA is an inportant conponent of the
conpl ete legislative schenme for international comercia
arbitration.

To a great extent, the status of internationa
comercial arbitration in Canada remains ill-defined. The
Supreme Court of Canada has yet to speak in this area
Therefore, particularly in light of the internationa
dimension to this appeal, it is appropriate that we
consider how the law is evolving in other countries.

1. England

Legislatively, all comrercial arbitration in England
is governed collectively by the Arbitration Act 1950 (2
Statutes 535), Arbitration Act 1975 (2 Statutes 603) and
Arbitration Act 1979 (2 Statutes 608). Wile the 1950 Act
remains the principal statute, the later acts drastically
expanded t he scope of commercial arbitration and reduced
the ability of English courts to interfere with the
arbitral process or award. The New York Convention was
adopted in England by the 1975 Act. A 1987 conmittee
report (the Mustill Report) recomrended the enactnent of
| egi sl ati on based on the Mddel Law, but as far as far as |
am aware, such |egislation has not yet been enacted: see
A.J. van den Berg, ed., International Handbook on
Conmercial Arbitration (Deventer, the Netherlands: Kl uwer,
1993).
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Article 24 of the 1979 Act authorizes the use of
"excl usi on agreenments" whereby parties to an arbitration
agreement may contract out of the judicial review of
awards. Even where the parties have not agreed to excl ude
the jurisdiction of the courts, review of arbitral awards
has proceeded on very restricted grounds. An award may be
appealed only if both parties consent or the court grants
| eave, which will be granted only where the court finds
that the arbitrator was "probably wong" in interpreting a
termof a contract or, in all other matters, the arbitrator
was "so obviously wong as to preclude the possibility of
being right": see Antaios Conpania Naviera v. Salen
Rederierna, [1984] 3 WL.R 592 (H. L.) [the Antaios]. In
general, the English experience would seemto indicate a
trend of increasing autonony for the internationa
commercial arbitration process.

2. France

In France, international comrercial arbitration is
governed by the 1981 Decree to the Nouveau Code de
Procedure Civile (Decree nunber 81-500 of 12 May 1981
[1981] Journal Oficiel de |a Republique Frantaise at 1398
to 1406). French courts are highly deferential to the
arbitral process in order to foster internationa
commercial activity and give effect to the party's choice
of arbitration as a nmeans of dispute resolution. There are
few grounds upon which French courts can interfere with an
arbitral award, and they are not pernitted to set aside an
award as being contrary to domestic public policy, but may
| ook only to international public policy as a basis for
interference. |In practice, arbitral awards are rarely
di sturbed. France signed the New York Convention in 1958
and has concl uded nunerous bilateral treaties regarding the
enforcenment of arbitral awards: see van den Berg, supra
and WL. Craig et al., International Conmmrercia
Arbitration: International Chanmber of Commerce Arbitration
(New York: Cceana, 1990) at 4.

3. The United States

The Arbitration Act applies to all internationa
commercial arbitration in the United States (U S.C. 9;
first enacted in 1925, codified in 1947, and amended in
1954 and 1970). |In spite of the fact internationa
conmmercial arbitration has been recognized in |egislation
for 70 years, it is only relatively recently that American
courts have shed their hostility toward arbitra
pr oceedi ngs.

The clearest elucidation by the United States Suprene
Court of the advantages to international commrercia
arbitration came in Scherk v. Al berto Culver 417 U. S. 506
(1974) at 51:

[Uncertainty will alnmpst inevitably exist with respect to
any contract touching two or nore countries, each with its
own substantive laws and conflict-of-laws rules. A
contractual provision specifying in advance the forumin
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whi ch di sputes shall be litigated and the |aw to be applied
is, therefore, an al nost indispensable precondition to

achi evenent of the orderliness and predictability essentia
to any international business transaction. Furthernore,
such a provision obviates the danger that a dispute under
the agreenment mght be subnmitted to a forumhostile to the
interests of one of the parties or unfaniliar with the
probl em area i nvol ved.

The last 20 years have shown the United States Suprene
Court and other high courts to stand squarely in favour of
arbitration on the well-trodden ground of freedom of
contract: for exanple, see Dean Wtter Reynolds Inc. v.
Byrd 470 U.S. 213 (1985) at 219; Volt Info Sciences Inc. v.
Board of Trustees 489 U.S. 468 (1989) at 478; and
CGovernment of the United Kingdomof Geat Britain v. Boeing
Co., 998 F.2d 68 (2nd Circuit 1993). This approach favours
hol ding parties strictly to their agreenents to arbitrate,
with little roomfor judicial intervention to the
contrary.

Per haps as a consequence of the increasing judicial
def erence shown toward arbitration, and certainly as a
result of the increasing costs of litigation, arbitration
i s becoming a conmon nmeans of resolving disputes in
commercial transactions. The United States signed the New
York Convention in 1970: see Craig et al., supra, at 567-
94.

Canadi an courts have not had many opportunities to
interpret and apply the new legislation. 1t would appear
that, at the date of the oral argunent in this case, the
British Colunmbia Court of Appeal was the only appellate
court to have spoken in this area and that no case had been
taken to the Supreme Court. Since argunment, the Ontario
Court of Appeal has issued a judgnent in Automatic Systens
Inc. v. Bracknell Corporation (April 25, 1994).

As in the United States, the starting point in Canada
for granting a broad sphere of autonony to the arbitra
process is the principle of freedomof contract. |n Boart
Sweden A.B. v. N.Y.A Stromes A B. (1988), 41 B.L.R 295
(Ont. H.C), the court allowed an application for a stay of
court proceedings pending arbitration. At 302 to 303,
Canpbel |l J. set the application in the foll ow ng context:

Public policy carries me to the consideration which |
conclude is parampbunt having regard to the facts of this
case, and that is the very strong public policy of this
jurisdiction that where parties have agreed by contract
that they will have the arbitrators decide their clains,

i nstead of resorting to the Courts, the parties should be
held to their contract.

Faced with a simlar stay application, the court in Sand
Bar Construction Ltd. v. Pacific Parkland Properties Inc.
(1992), 50 CL.R 74 (B.C.S.C.) followed the approach taken
in Boart. A stay was ordered and the dispute was referred
to arbitration in accordance with the agreenent.
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In Automatic Systens, supra, the Ontario Court of
Appeal distinguished the Queen's Bench judgment under
appeal in this matter on the facts, but again supported
reference to arbitration. They said at pp. 21-22:

On its facts, the present case is closer to Sandbar
Construction Ltd. v. Pacific Parkland Properties Inc.
(1992), 50 CL.R 74 (B.C.S.C.). There again there were
only two parties, the contractor and the owner. The
contractor filed a builder's lien and comrenced an action
to preserve it. The owner filed a defence and a
counterclaimfor slander of title. The contractor then
applied, pursuant to s. 15 of the British Col unbia
Commercial Arbitration Act, S.B.C. 1979, c. 40 for a stay,
relying on the arbitration clause in the construction
contract. Section 15(2) of that Act provides that:

(2) In an application under subsection (1), the court
shal | nmake an order staying the |egal proceedings unless it
determnes that the arbitration agreenment is null and void,
i noperative or incapable of being performned.

In granting the stay, Saunders J., at pp. 81-82,
referred with approval to Boart Sweden AB v. NYA Strommes
AB (1988), 41 B.L.R 295 (Ont.H. C ) and in particular to
the words of Canpbell J. at pp. 302-303:

Public policy carries me to the consideration which |
conclude is parampbunt having regard to the facts of this
case, and that is the very strong public policy of this
jurisdiction that where parties have agreed by contract
that they will have the arbitrators decide their clains,

i nstead of resorting to the Courts, the parties should be
held to their contract

To deal with all these matters in a single proceeding in
Ontario instead of deferring to the arbitral process in
respect of part of the action and tenporarily staying the
other parts of the action would violate that strong public
policy.

It would also fail to give effect to the change in the | aw
of international arbitration which, with the advent of art.
8 of the Mddel Law and the renoval of the earlier wde
ambit of discretion, gives the Courts a clear direction to
defer to the arbitrators even nore than under the previous
| aw of international arbitration.

In addition to holding parties to their contractua
intentions, courts nmust be mindful of the need for
consi stency between jurisdictions in enforcing
i nternational comrercial agreenments: R o AlgomLtd. v.
Samm Steel Co. Ltd. (1991), 47 CP.C. (2d) 251 (Ont. Gen.
Div.) at 257. Uniformity will foster predictability and in
turn international conmercial activity within each
jurisdiction.

To date, the nost forceful statenment by a high court
in Canada in favour of arbitral autonony lies in Quintette
Coal Limted v. N ppon Steel Corporation, [1991] 1 WWR
219 (B.C.C.A). In an agreement for the purchase of coal
the Canadi an seller and the Japanese buyers stipul ated that
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di sputes woul d be resolved by arbitration. Accordingly,
when a dispute arose pertaining to the anount owing, it was
sent to arbitration. The resulting award favoured the
Japanese buyers, and the Canadian seller petitioned to have
it set aside under British Colunbia' s | CAA B.C 1986,

c.14. The application was disnissed and the seller

appeal ed.

I n a unani mous decision, the British Col unmbia Court of
Appeal upheld the decision at trial. Drawi ng on the
approaches taken in other countries to internationa
commercial arbitration, the Court held that judicia
interference in the process would be kept to a mi ni mum
Referring to the judgnent of Esson C.J.QB. at trial, G bbs
J. A (speaking for the Court on this point) stated (at 227-
28):

At p. 204 of his judgnent Chief Justice Esson drew
attention to the relationship between the donestic |aw of
arbitration and the | aw which applies to internationa
arbitrations and he referred to "a world-wide trend toward
restricting judicial control over international commrercia
arbitration awards'. Perhaps the strongest expression of
that trend is to be found in the majority judgment of the
Supreme Court of the United States in Mtsubishi Mtors
Corp. v. Soler Chrysler-Plynouth Inc., 473 U S. 614, 87 L
Ed. 2d 444, 105 S. C. 3346 (1985). At p. 629 Bl acknun J.
sai d:

. we concl ude that concerns of international comty,
respect for the capacities of foreign and transnationa
tribunals, and sensitivity to the need of the internationa
commercial systemfor predictability in the resolution of
di sputes require that we enforce the parties' agreenent,
even assunming that a contrary result would be forthcom ng
in the donmestic context.

And at pp. 638-39 he said:

As international trade has expanded in recent decades,
so too has the use of international arbitration to resolve
disputes arising in the course of that trade. The
controversies that international arbitral institutions are
call ed upon to resolve have increased in diversity as well
as in conplexity. Yet the potential of these tribunals for
efficient disposition of |egal disagreenments arising from

commercial relations has not yet been tested. |If they are
to take a central place in the international |egal order,
national courts will need to "shake off the old judicia

hostility to arbitration.' Kul ukundis Shipping Co. v.
Antorg Trading Corp. 126 F.2d 978, 985 (CA2 1942), and al so
their customary and understandabl e unwi | lingness to cede
jurisdiction of a claimarising under donmestic lawto a
foreign or transnational tribunal. To this extent, at
least, it will be necessary for national courts to
subordi nate donestic notions of arbitrability to the
i nternational policy favoring comrercial arbitration. See
Scherk, supra.

In 1988 in CBI Nz Ltd. v. Badger Chiyoda (1989), 2
N. Z. R 669, the New Zeal and Court of Appeal was called upon
to determ ne whether the award of an internationa
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comrercial arbitration carried out under the Internationa
Chanber of Commerce rul es, which exclude any form of
appeal, was imrmune fromreview by the New Zeal and courts.
The several |engthy judgments refer to internationa
conventions and statutes, including the British Col unbia
statute, and review judicial pronouncenents about the
approach to be foll owed by donestic courts, including the
remar ks of Blackmun J. in Mtsubishi, supra. At p. 687
Ri chardson J., appearing to reflect the views of the other
menbers of the court, speaks of the trend Chief Justice
Esson referred to:

As to that, the trend in international conmercia
arbitrations is clearly towards giving greater enphasis to
party autonony and contracting judicial control over the
| egal content of the reference and the award.

Havi ng reviewed the international authorities, G bbs
J. A. spoke of the need for judicial restraint in disturbing
arbitration agreenents freely reached between comerci a
parties. At 229, he states:

W are advised that this is the first case under the
British Colunbia Act [the International Comrercia
Arbitration Act, S.B.C. 1986, c.14] in which a party to an
i nternational comrercial arbitration seeks to set the award
aside. It is inportant to parties to future such
arbitrations and to the integrity of the process itself
that the court express its views on the degree of deference
to be accorded the decision of the arbitrators. The
reasons advanced in the cases discussed above for restraint
in the exercise of judicial review are highly persuasive.
The “concerns of international comty, respect for the
capacities of foreign and transnational tribunals, and
sensitivity to the need of the international comercia
systemfor predictability in the resolution of disputes
spoken of by Blackmun J. [in Mtsubishi Mtors Corp. v.

Sol er Chrysler-Plymouth Inc., 473 U.S. 614 (1985)

(U S.S.C)] are as conpelling in this jurisdiction as they
are in the United States or el sewhere. It is neet
therefore, as a matter of policy, to adopt a standard which
seeks to preserve the autonomy of the forum selected by the
parties and to nminimze judicial intervention when
reviewi ng international conmercial arbitral awards in
British Colunmbia. That is the standard to be followed in
this case.

In ny opinion, this is the proper approach to take in
the instant appeal. The objectives behind the | CAA EFAA
| egi sl ative schenes that have arisen in each province can
be succinctly stated:
1. to give effect to the intentions of the parties in
choosing to submt to arbitration;
2. to facilitate predictability in the resolution of
i nternational commrercial disputes;
3. to foster consistency between jurisdictions in the
resol ution of international comercial disputes;
and
4. by encouraging the use of international commrercia
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arbitration as a dispute resolution alternative, to
encourage international comercial activity.

I n Saskat chewan, international commercial arbitration
matters are governed by the two Acts mentioned previously,
nanely, the | CAA (adopting the Mddel Law) and the EFAA
(adopting the New York Convention). There is no question
these acts apply to the instant appeal. The | CAA/ EFAA
| egi slative schenme is replete with indications that the
| egi sl ature intended courts to observe the pattern of
judicial deference to arbitration that has becone the
i nternational practice. For added certainty, Article 5 of
the Model Law states that no court shall intervene except
as permtted by the Mbdel Law itself, and s. 3 of the EFAA
states that where conflict exists with other Acts, the EFAA
prevail s.

It is well-recognized that parties may sel ect the
system of |aw by which disputes under a contract wll
resol ved: J.G MLeod, The Conflict of Laws (Cal gary:
Carswel |, 1983) at 475, and Janes MIler and Partners Ltd.
v. Wtworth Street Estates, [1970] A C. 583. Here, the
parties have selected Swiss | aw

This Court nust decide whether Article 9 in the
subcontract constitutes a valid arbitration agreenent and
shoul d be enforced pursuant to Article 8(1) of the Mde
Law (in the ICAA). As the |learned judge found in the court
below, Article 9 is an "international arbitration
agreenment” within the neaning of the ICAA; this finding has
not been contested in this appeal and | see no reason to
disturb it.

The real question is whether Article 9 is "null and
voi d, inoperative or incapable of being performed" so as to
deny its enforcenent under Article 8(1) of the Mdel Law.

If not, the court nmust grant UHDE s application to order
the dispute to arbitration. Both Article 8(1) of the Mde
Law (I CAA) and Article 11(3) of the New York Convention
(the EFAA) state that a court "shall" refer disputes to
arbitration once a valid arbitration agreenent is found.
Thi s was acknow edged by the |l earned judge in the court

bel ow and was not disputed in this appeal. The validity of
Article 9 depends upon the degree, if any, to which it
conflicts with Saskatchewan's builders' lien |egislation.

BW/ s principal argunents in this appeal concern the
al | eged i nconsi stency between international conmercia
arbitration and The Builders' Lien Act (the BLA). In spite
of having agreed to submit to arbitration, BW now argues
that the BLA contains certain substantive and procedura
rights that will be lost if the arbitration agreenent is
enforced. The sub-subcontractors also make a simlar
argunent. Evaluation of this argument requires a close
exam nation of the true purpose behind builders' lien
| egi sl ati on.
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This Court in Town-N Country Plunbing & Heating (1985)
Ltd. v. Schmdt (1991), 93 Sask R 278, speaking through
Caneron J. A spelled out the purposes underlying the BLA
(at 286):

The statute is primarily concerned with the comrercia
i nterests of persons who, under contract and on credit,
contribute service or material to the inprovenent of rea
property, whether under contract to the owner, to the
contractor engaged by the owner, or to any subcontractor.
According to the [aw of contract, such persons have no
recourse agai nst the property should they go unpaid, and no
recourse agai nst anyone except the party with whomthey
have contracted. Limted as they are in those ways, the
rights and renedies afforded by contract | aw were seen by
the legislature as inadequate in this context, and so an
el aborate schene of supplenentary rights and renedi es was
enacted, all with the purpose of better enabling such
persons to recover the anmounts owing to them This is the
primary purpose of the Act, and to the end of achieving
that purpose, trusts were constituted in relation to
amounts payabl e in connection with the inprovenent; I|iens
and charges of various kinds were created; hol dbacks and
retenti ons of noni es payable were provided for, and so on.

This, however, is not the only concern or purpose of

the Act. It is also concerned with the commercia
interests of others, including the owner and the financier,
if any, of the inprovenent. 1In their interests, as well as

inthe interests of the contractor and the subcontractor,
extensive provision was nmade all owing for nonies to fl ow
down the contractual chain without risk of liability to
those providing the materials or services. The purpose of
these provisions -- and hence the secondary purpose of the
Act -- is to ensure business efficacy.

I n Defazio Bulldozing and Backhoe Limted v. WA
St ephenson Construction (Wstern) Limted (1986), 28 D.L.R
(4th) 291, the British Colunbia Court of Appeal considered
The Builders' Lien Act, R S.B.C. 1979, c.40. At 293, the
Court held the purpose of the legislation to be three-fold:
1l.to preserve nonies in a construction project, primarily
through the trust and hol dback provi sions;
2.to direct these mobnies to the persons entitled to receive
them and
3.to prevent the owner fromreceiving the benefit of the
work and material wthout paying for it.

In the domestic arbitration context, a decision of the
British Colunbia Supreme Court has recogni zed that
arbitration is not inconsistent with builders' lien
| egi slation. Relying on Defazio, the court in Sand Bar
Construction, supra, stated that the quantum of nonies
owi ng under the contract could be determ ned by
arbitration, and enforced by an action in contract, wthout
abrogating the purposes of builders' lien |legislation.
Rather, the arbitral award would "set the outside
paraneters of the sumthat may be secured by a builder's
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lien" (at 84).

In ny opinion these cases represent the correct view
of builders' lien legislation. While it is true the BLA
makes provision for determning the quantum of noni es ow ng
by and to parties involved in a construction project, the
pur poses underlying the legislation do not suggest this is
an excl usive mechanismto determ ne quantum In the face
of a dispute regarding quantum the issue is customarily
determ ned by an ordinary action in contract. Wile an
action such as the present one is typically called a
"builders' lien action", there is nothing about the action
that makes it unique to builders' lien matters aside from
the nomi nal procedural rules that are set out in the
| egi sl ation. However, these procedural entitlenents are
expressly restricted to actions taken under that
| egislation: see s. 86(1) of the BLA. There is nothing in
the BLA that expressly or inpliedly abrogates the right to
use the mechani sns available prior to the passing of the
Act for the determination of quantumin contracts where
liens have arisen. In |ight of the general law, then, a
builders' lien action is not the only route to a
determ nati on of quantumin relation to contracts where
i ens have arisen.

It follows that a clause in an agreenent providing for
arbitration to determ ne quantum where a di spute between
parties to the agreenent arises is not a "covenant...that
this Act or any provision does not apply" within the
meani ng of s. 99(1) of the Act, even if one party happens
to be a "person who provides services or materials to an

i mprovenent”. In other words, to invoke an arbitration
clause in these circunstances is to invoke what the genera
| aw makes available. It is not to invoke a procedure

desi gned to underni ne the purposes underlying the Act.

The presence in the BLA of s. 85 and its provision for
arbitration in respect of certain kinds of dispute, kinds
whi ch do not specifically include a dispute regarding
quantum does not detract frommy conclusion that a dispute
regardi ng quantum nay be excised froma builders' lien
action, so that quantum can be deternm ned by arbitration.
The section, the object of which is to pronote the
"busi ness efficacy" of which Caneron J. A spoke in Town- N
Country, sets up a mechanismto expedite the resolution of
the many di sputes that may arise "during the course of
construction" between suppliers, subcontractors and ot her
parties involved in a construction project, and to obvi ate,
as much as possible, the interruptions to the progress of
construction which often follow the failure of parties to

get paid promptly.

The section also concerns itself with disputes that
arise "with respect to the paynent of nobneys to a
contractor or subcontractor" at the conpletion stage of his
or her contract or subcontract. It should be noted,
however, that a dispute respecting "the paynment of nopneys",
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gi ven the hol dback, trust and lien provisions of the BLA,
is sonething quite different froma dispute respecting
guant um

In the final analysis s. 85 of the BLA does not
"occupy the field" - to borrow a phrase fromconstitutiona
law - in such a way and to such a degree as to exclude an
arbitration respecting quantum such as that facing the
Court in the present case.

In the result, | find no inconsistency between the
arbitration agreenent in this appeal and Saskatchewan's
builders' lien legislation. Article 9 of the subcontract

is valid and nust be enforced.

Procedural |y, the di spute nust be submitted in
accordance with the rules of the arbitral forum chosen by
the parties. Therefore, the subnission nmust adhere to the
Rul es of Conciliation and Arbitration of the Internationa
Chanber of Commerce, but the precise formis the concern of
the parties, not this Court: Sir MJ. Mistill and S.C
Boyd, The Law and Practice of Commercial Arbitration in
Engl and, 2nd. ed. (London: Butterworths, 1989) at 15.

There is no question that matters in dispute between
the parties to arbitration are stayed pendi ng the outcone
of arbitration. This is the Canadian position in the
arbitration of donestic comrercial matters: see, for
exanpl e, The Arbitration Act, 1992, S.S. 1992, c. A-24.1,
s. 8, and Roy v. Boyce (1991), 57 B.C.L.R 187 (S.C.).
More inportantly, pursuant to Article 8(1) of the Mdel Law
(the 1CAA), a stay of proceedings in internationa
commercial matters is al so nandatory once a matter is
referred to arbitration. Consequently, at least in
respect of the dispute between UHDE and BW/, court
proceedings will be stayed pending the outcone of
arbitration.

According to general condition 1.2 of the subcontract,
BW/ agreed to expressly provide in any sub-subcontract that
the provisions of the subcontract (including the
arbitration agreenent) would apply to every sub-
subcontractor. It is not entirely clear whether the sub-
subcontracts actually did incorporate the provisions of the
subcontract. This point was not addressed in the factuns
of either UHDE or BW and no finding was nmade by the
| earned judge in the court below. Therefore, | amunable
to conclude that the sub-subcontracts incorporated the
arbitration agreenent either directly or by reference.
Consequently, the sub-subcontractors rmust be considered as
true third parties in respect of the arbitration agreenent
bet ween UHDE and BW.

It is the normal practice in the United States in
domestic construction nmatters involving nultiple parties to
stay third-party actions pending arbitration: see, for
exanpl e, Schul man | nvestnent Conpany v. Ain Corp., 458 F
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Supp. 186 (S.D.N. Y. 1978); and J. Acret, Construction
Arbitration Handbooks (Col orado Springs: MGaw Hi ||, 1985)
at 92-94,

Wil e there have not been many cases decided on this
poi nt in Canadi an donestic arbitration, a | ower court in
Fraser River Pile and Dredge Limted v. Victoria (City)
(1989), 34 CL.R 262 (B.C. Co. Ct.) held that court
proceedi ngs shoul d not be stayed where there are parties to
the litigation that are not parties to the arbitration.
Thi s short judgnment was relied upon by |earned judge bel ow
who, with respect, erroneously stated it was an
i nternational comrercial arbitration case. It was in fact
a donestic matter, and it can be distinguished fromthe
i nstant case on nunerous grounds. Not only were the policy
consi derations of the Mbdel Law and the New York Convention
absent, but the provincial statute applicable to the
di spute expressly stated that the presence of third parties
was a factor to consider in deciding whether to grant a
stay: see the Commercial Arbitration Act, S.B.C. 1986, c.3,
s.15(3)(f). Moreover, the case involved allegations of
fraud that noved the dispute out of the purely comercia
scope of the arbitration clause. Therefore, |I find Fraser
River Pile to be of little assistance in this case.

In Canadi an international arbitration matters, there
does not appear to be a consistent approach taken by courts
with regard to stay orders given the presence of third
parties. In @lf Canada Resources Limted v. Arochem
International Limited (1992), 66 B.C.L.R 113, the British
Col unbi a Court of Appeal interpreted that province's | CAA
to nean the court retained the residual jurisdiction to
refuse a stay in certain circunmstances. In the end,
however, the Court ordered that all actions be stayed:
unl ess the case for a stay is very clear, the Court stated
that all questions should be resolved in arbitration. Wth
respect, | find it difficult to see the basis for judicia
discretion in the Gulf Canada case, given the wordi ng of
the legislation and the fact that a valid arbitration
agreenment was found: section 8 of the | CAA, S.B.C 1986,
c.14 states that |egal proceedings "shall" be stayed
pending arbitration.

In ny opinion, a better approach is that taken by the
Ontario Hi gh Court in Boart, supra. |In spite of the
presence of parties in the litigation who were not parties
to the arbitration agreenent, the court denobnstrated a
sound understandi ng of international arbitration by issuing
a two-part stay order. The court ordered that litigation
with regard to matters within the arbitrati on agreenent
(and between the principal parties) be stayed pendi ng
arbitration. Wth regard to related matters not directly
within the arbitration agreenment (specifically, torts that
were alleged by both a principal party and a third party
agai nst one of the principal parties), the court ordered a
stay of proceedings for the estimated tine it would take to
conplete the arbitration (4 nonths).
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In making this order, the court relied on both the
contractual intention of the principal parties and the need
to be flexible in accommodating the interests of third
parties [at (1988) 41 B.L.R 295 at 303]:

To deal with all these matters in a single proceeding
in Ontario instead of deferring to the arbitral process in
respect of part of the action and tenporarily staying the
other parts of the action, would violate that strong public
policy [of international comercial arbitration].

It would also fail to give effect to the change in the
| aw of international arbitration which, with the advent of
art. 8 of the Mddel Law and the rempval of the earlier w de
ambit of discretion, gives the Courts a clear direction to
defer to the arbitrators even nore than under the previous
| aw of international arbitration.

| conclude that nothing in the nullity provisions of
art. 8 prevents this Court fromgiving effect to the clear
policy of deference set out in the article.

To concl ude ot herwi se would drive a hole through the
article by encouraging litigants to bring actions on
matters related to but not enbraced by the arbitration and
then say that everything had to be consolidated in Court,
thus defeating the policy of deference to the arbitrators.

In the result, | order that the actions of the sub-
subcontractors be stayed pending arbitration. This wll
avoid the problemof multiple concurrent proceedi ngs and
there is every reason to expect that issues will be
clarified through arbitration to the benefit of subsequent
pr oceedi ngs.

For the reasons set out above, | order the follow ng:
1.that the appeal fromthe decision of MacPherson C J.Q B.
dated 19 March 1993, be all owed;
2.that the dispute between UHDE GvbH and BW | nvestnents
Ltd. be submitted to arbitration in accordance with Article
9 of their agreement (the subcontract), pursuant to Article
8(1) of the Mddel Law on International Conmercia
Arbitration, as set out in the schedule to The
International Commercial Arbitration Act, S.S. 1988-89, c.

I -10. 2;

3.that the proceedings in Queen's Bench action No.285 of
1993, Judicial Centre of Regina, in their entirety, be
stayed with respect to the matters subnitted to
arbitration, pursuant to s. 9 of The Internationa
Commercial Arbitration Act, S.S. 1988-89, c. [|-10.2.
4.the appellant will have its costs of this appeal in the
usual course on doubl e Colum V.

DATED at the City of Regina, in the Province of
Saskat chewan, this 25t h day of Novenber A D. 1994.

GERW NG J. A
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