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The Judgrment of the Court was delivered by

S.C. AGRAWAL, J.- Since these special |eave petitions arise
out of the same proceedings in the High Court they are being
di sposed of by a comon order

2.R M Investnent & Trading Co. Pvt. Limted (for short
"RM"), the petitioner in these petitions, is a  conpany
i ncorporated under the Conpanies Act, 1956. Sonetinme in or
around 1986, RM entered into an agreenent w th Boeing
Conpany (for short "Boeing"), a conpany incorporated’ under
the laws of the State of Delaware in the United States of
Amrerica, whereunder RM agreed to provide Boeing wth
consul tant services for pronotion of sal e of Boeing aircraft
in India. The said agreement was initially to be operative
till 31-12-1986, but by subsequent agreenent it was extended
till 30-4-1987. In August 1987, Definitive Purchase
Agreenents for purchase of two aircraft were -executed
between Boeing and Air India, a body corporate constituted
under the Air Corporation Act, 1953. RM clainmed conm ssion
from Boeing on the said transaction but Boeing refused to
pay the same and thereupon in April 1990, RM filed a suit
(Suit No. 363 of 1990) on the original side of the  Calcutta
Hi gh Court against Boeing for the recovery of U S $ 17.5
mllion equivalent to Rs 10,07,12,500,00 (sic) by way of
conpensation and renuneration on the basis of the terns  of
Consul tant Services Agreenent along with other incidenta
reliefs. The Consultant Services Agreenent contains (in
paragraph 10) an arbitration clause which provides that "any
controversy or claimarising out of or relating to this
agreement, or any breach thereof, which the parties have not
been able with due diligence to settle am cably, shall be
settled by arbitration conducted in accordance wth the
Commercial Arbitration Rules of the American Arbitration
Association". In the said suit RM filed an application for
injunction and an interimorder was passed by a |earned
Si ngl e Judge of the Hi gh Court on 17-7-1992, whereby it was
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directed that if any payment is made by Air India to Boeing,
Boeing shall retain a sumof U S $ 17.5 million with Ar
I ndi a. On  13-8-1992, Boeing noved an application under
Section 3 of the Foreign Awards (Recognition & Enforcenent)
Act, 1961 (hereinafter referred to as the "Act’) for the
stay of the said suit on the ground that the subject-matter
of the suit was covered by the arbitration clause and that
Boeing was willing to do everything necessary for the proper
conduct of the arbitration. On the sane date RM filed an
application for anendnment of the plaint and for addition of
Air India as a party defendant to the suit. On 14-8-1992,
| earned trial Judge passed an order staying the suit and al
proceedi ngs except the pending interlocutory application
On 18-81992, Boeing noved an application for vacating the
interim order passed on on 17-7-1992. By order dated 5-4-
1993, the Ilearned trial Judge dismssed the application
filed by Boeing for staying the suit. Boeing filed an
appeal ~ (Appeal No. 295 of 1993) against the said order of
the learned trial Judge. The said appeal has been allowed
by a Division Bench of the H-gh Court by judgnent dated 14-
10-1993. Special Leave Petition (Civil) No. 20139 of

544

1993 is directed against the said judgnent of the Division
Bench of the Hi gh Court.

3. By order dated 30-7-1993, the application for anendnent
as well as for addition of Air India as a party was allowed
by the learned trial Judge. Boeingand Air India filed
separate appeal s (Appeal Nos. 606 and 607 of 1993
respecti vely) against the said order of |earned Judge. Both
the appeals have been allowed by a Division Bench of the
Hi gh Court by judgnent dated 21-12-1993. Special Leave
Petitions (Civil) Nos. 121-22 of 1994 are directed  agai nst
the said judgnent of the Division Bench of the H gh Court.

4. We have heard Shri Shanti Bhushan, the | earned Senior
Counsel appearing for RM, and Shri N.-A. Pal khival a and Shr
N. N. Gooptu, |earned Senior Counsel “appearing for Boeing and
Air India respectively.

5.W will first take up Special Leave Petition (C'vil) No.
20139 of 1993 which is directed against the judgnent dated
14-10-1993, whereby the application filed by Boeing under
Section 3 of the Act has been allowed and the proceedi ngs in
the suit filed by RM have been stayed. In the -said
j udgrment the Division Bench of the High Court has held that
in view of the definition of the expression 'foreign award’
contained in Section 2 of the Act, a suit cannot be stayed
under Section 3 wunless the Court is satisfied that the
parties to the arbitration agreenent stand in such |ega
relationship to each other which can be considered as
"commercial". The | earned Judges have construed the word
"commercial" in the light of the decisions of this Court in
Atiabari Tea Co. Ltd. v. State of Assani and Fatehchand
Hrmmatlal v. State of Mharashtra2z and the Mdel Law
prepared by UNCI TRAL and have held that "the transaction
between RM and Boeing is comrercial and they do stand in
commercial relationship" and, on that view, it has been held
that the suit is liable to be stayed under Section 3 of the
Act since the conditions required to be fulfilled for the
application of Section 3 as indicated by this Court in
Renusagar Power Co. Ltd. v. GCeneral Electric Co.3 are
fulfilled in the case.

6. Shri Shanti Bhushan has urged that the | earned Judges of
the H gh Court have erred in holding that the Consultant
Services Agreenent between RM and Boeing is in the nature
of a conmercial contract. According to Shri Shanti Bhushan
a conmmrercial contract is nercantile in nature involving sale
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and purchase of goods and a service agreenent providing for
rendering consultancy services cannot be treated as a
conmer ci al agreenent . In support of t he af oresai d
submi ssion Shri Shanti Bhushan has pl aced reliance on the
decision of a learned Single Judge of the Calcutta Hi gh
Court in Mcopri S.P.A v. Sansouci Pvt. Ltd.4 and the
deci si on of the Bonbay Hi gh
1 (1961) 1 SCR 809: AIR 1961 SC 232
2 (1977)2SCC670: (1977) 2SCR828
3(1984) 4 SCC 679 : (1985) 1 SCR 432
4 (1982) 1 CLJ 511
545
Court in Kamani Engineering Corpn. Ltd. v. Societe De
Traction Et. D Electricite Societies Anonynebs.
7. Before we consider the nmeaning to be assigned to the
word commercial” in-Section 2 of the Act, we would briefly
refer to the terms of the agreenent between RM and Boeing.
In the said ~agreenment RM | has been descri bed as
" Consul tant’ . Under the heading ’'Recitals’, in the
agreenment, it is stated:
“A. Boeing desires to engage Consultant to
(i) provide assistance in pronmoting the sale
within “India (the "Territory') of new Boeing
Model 737, 747, 757 and 767 type aircraft and
Boei ng owned used aircraft (hereinafter
referred to individually and collectively as
"Aircraft") to custoners and
(ii)Assist Boeing in concluding contracts
for the sale of such Aircraft.
B. Consultant desires to prompte such sal es
and render such-assi stance and represents that
consultant has the resources —and experience
necessary to do so effectively."
8. Under the heading ' Agreenments’ in _paragraph 2 | dealing
with ’'Service of Consultant and Sale of Aircraft’ it is
st at ed:
"2.1 During thetermof this agreement and
strictly subject to the [imtations of
par agraph 3, Consultant shall -
(a)use consultant’s best efforts to pronote
the sale (as defined in paragraph 2.2)  of
Aircraft to customers;
(b) promptly i nform Boei ng whenever a
Customer is interested in discussing t he
purchase of Aircraft, and at Boeing s request,
arrange to bring Boeing and such -custoner
toget her for negotiations;
(c)provide any cultural, comercial and
manageri al assistance and information  which
may be hel pful to Boeing' s sales efforts’ with
cust oners;
(d)render such assistance as Boeing ' my
reasonably require in concluding contracts
with custoners for the sale of Aircraft; —and
(e) mai nt ai n what ever or gani sati on and
resources are reasonabl y necessary for
provi ding the af orenmenti oned services."
(enphasi s suppli ed)

9. In paragraph 3 relating to " Represent ati ons and
oligations of Consultant’ it is stated:
"3.2 Consultant shall assune for its own
account and shall pay all costs, expenses and
char ges necessary or i nci dent al to

Consul tant’ s operations hereunder."
Among the ' Obligations of Boeing’ as nentioned
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in paragraph 4 is the obligation-
5 AIR 1965 Bom 114: 66 Bom LR 7 8

546
"(a) to furnish Consultant fromtime to tine
with such pronot i onal dat a and ot her

i nformati on as Boei ng deens necessary for the
performance of Consultant’s obligations under
this Agreerent; and
(b)to pay Consultant conpensation for
Consul tant’s performance of this Agreement in
t he amount and under t he ci rcumnst ances
described in paragraphs 5 and 8 herein
provi ded, ‘however, if any custonmer or any
rel evant Governnent prohibits or limts in any
manner the amount of conpensation which may be
paid to Consultant pursuant to this Agreenent,
then notw't hstandi ng any other provision in
this Agreenent to the contrary, Boeing shal
not be obligated to pay Consultant any
conpensation i n excess of such prohibition or
I'imtation. In _no event shall Boeing be
obl i gated to pay Consul t ant any nor e
conpensation than that specified in paragraph
5."
10.1n paragraph 5/1 the following provision is nmade for
paynment of conpensation to Consultant-
“(a). an annual retainer in -the amunt of
United States Dollars Four Hundred Twenty
Thousand (U.S. $ 420,000). Such amunt shal
be paid to Consultant by Boeing in equa
quarterly  paynments. Such quarterly  paynents
shal | be nade by Boei ng commencing on 1-4-1986
with subsequent paynents nade in three (3)
nmonth intervals thereafter; provided, however,
if the date of execution of this Agreement is
less than thirty (30) days prior to or is
after the date any quarterly paynent is due
then any such paynent shall be nmade wthin
thirty (30) days after such execution date;
(b)for the Sale of —each Aircraft made
during the termof this Agreement an anount in
United States Dollars equal to five per cent
(5% tines the invoiced purchase price of such
Aircraft as determ ned pursuant to t he
purchase agreenent therefor;
(c)compensation to Consultant pursuant to
par agraph 5(b) for the Sale of Aircraft shal
be reduced by the retai ner anount | theretofore
paid to Consultant under paragraph 5. 1 (a)
and by any retainer amounts yet to be paid to
Consul tant pursuant to said paragraph 5. 1
(a).
(d) Consul t ant shal | not receive
conpensation on the sale of any speci al
equi pnment or training which are not included
in the purchase price for such Aircraft, nor
on the spare parts of spare engines."
11. From the ternms of the Agreenent referred to above it
appears that RM rendered consultancy services to Boeing as
an independent contractor. The said services were for
pronoting the sales of new Boeing Mdel 737, 747, 757 and
767 types of aircraft in India and to assist Boeing in the
sal e of such aircraft. Wile RM was entitled to paynent of
conpensation for such services, the costs, expenses and
charges necessary or incidental to RMI. s operations were
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to be borne by RM

12.1t is not disputed that the sale of aircraft by Boeing
to custoners in India was to be a comrercial transaction
The question is whether rendering of consultancy services by
RM for promoting such comercial transaction

547
as consultant under the Agreement is not a "conmmercia
transaction". We are of the viewthat the High Court was

right in holding that the agreenent to render consultancy
services by RM to Boeing is conmrercial in nature and that
RM and Boeing do stand in comrercial relationship with each
ot her. VWile construing the expression "comercial" in
Section 2 of the Act it has to be borne in mnd that the
"Act is calculated and designed to subserve
the cause of facilitating international trade
and pronotion thereof by providing for speedy
settlenent of disputes arising in such trade
through “arbitration and any expression or
phrase occurring therein should receive,
consistent with its literal and grammtica
sense, a Jliberal construction.” [ See
Renusagar ~ Power Co. Ltd. v. General Electric
Co.3 (SCC at p. 723-24 : SCR at p. 492) and
Koch ~Navigation Inc. v. Hindustan Petroleum
Corpn. Ltd.6 (SCC at p. 262: SCR at p. 75).]
The expression "commercial" should, therefore, be construed
broadly having regard to the manifold activities which are
integral part of international trade today.
13.1n the context of Article 301 which assures  freedom of
trade, conmerce and intercourse, it has been hel d:
"Trade and commerce do not nean nerely traffic
in goods, i.e., exchange of commodities for
noney or ot her conmodi ti es. In t he
conplexities of nodern conditions, in  their
wi de sweep are included carriage of  persons
and goods by road, rail, air and waterways,
contracts, banking, (i nsurance, transactions in
the stock exchanges and forward mar ket s,
comuni cati on of information, suppl'y of
energy, postal and tel egraphic - services and
many nore activities --too numerous to be
exhaustively enunerated - which may be called
comer ci al i nter-course.”
(enphasi s Suppl i ed)
(Atiabari Tea Co. Ltd. v. State of ‘Assani SCR
at p. 874, Shah, J.)
14. VWi | e construi ng t he expr essi on “comrer ci a
relationship’ in Section 2 of the Act, aid can also be taken
from the Model Law prepared by UNCI TRAL  wherein
rel ationships of a comrercial nature include commercia
representati on or agency" and "consulting".

15.In Mecopri S.P.A v. Sansouci Pvt. Ltd.4 a |earned
Single Judge of the Calcutta Hi gh Court has construed the
term "comrercial” in the light of the provisions contained

in Rule 1 of Chapter XIl of the rules of the Original Side
of the Calcutta H gh Court which specifies the nature of

suits covered by the expression "commercial Qits". W do
not find any reason for thus restricting the nmeaning of the
term "comrercial" in Section 2 of the Act on the basis of

the provisions contained in the rules of the H gh Court.

16. Kamani Engi neering Corpn. case5 related to a contract
for technical assistance in electrification of railways and
in that case it was found that the said contract did not
i nvol ve the Consultant into business and/or any

6 (1989) 4 SCC 259, 262 (para 8): 1989 Supp (1') SCR 70, 75
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contracts of the plaintiffs and they had kept thensel ves out
of any comercial relations with the plaintiffs. The said
deci sion has, therefore, no application to the facts of the
present case.

17.1n the present case, on the other hand, the Consultant
(RM) was required to play an active role in pronoting the
sale of the aircraft of Boeing to custoners and was required
to provide "comercial and nmanagerial assistance and
i nformati on which may be hel pful to Boeing’'s sales efforts
with customers". This would show that relationship between
RM and Boei ng was commercial in nature.

18. Shri  Shanti Bhushan has, however, urged that since the
agreenment between Boeing and Air India was executed after

the Consultant Services Agreenment had expired on April 30,
1987, the claimmade by RM in the suit cannot be said to be
a claim arising under the said agreenent. We have been

taken through the plaint of the suit and we are wunable to
hold that the claimin the suit is dehors the Consultant
Servi ces ‘Agreenent and is not a claimarising under the said
agr eenent .
19. Shri Shanti Bhushan has al so contended that the suit has
been filed against Boeing as well as Air India and that even
if the suit is liable to be stayed under Section 3 of the
Act it could only be stayed as agai nst Boeing and it should
have been allowed to proceed against Air India. W,
however, find that Air India was not originally inpleaded as
a defendant in the suit and was inpleaded as a party only
after the filing of the application of stay under Section 3
by Boei ng. Even after inpleadment of A'r India as a
defendant the nmmin relief inthe suit is clained against
Boeing and Air India has been inpleaded as a defendant only
to obtain discovery and production of certain docunents. |If
the suit agai nst Boeing has to be stayed under Section 3 of
the Act it is difficult to appreciate how it could proceed
agai nst Air India al one.
20.1n the circunstances, we find no nmerit in SLP (Civil) No.
20139 of 1993 and the same is liable to be di sm ssed.
21.Conming to SLP (Gvil) Nos. 121-22 of 1994 which are
directed against the judgnment of the Division Bench of the
Hi gh Court dated 21-12-1993, setting aside the order of
| earned Single Judge allow ng the application for anendnent
of the plaint as well as the inpleadnent of Air India as
def endant, we find that on 19-4-1993, the Division Bench of
the High Court, while admtting Appeal No. 295 of 1993
agai nst the order of the |earned Single Judge dated 5-4-1993
rejecting the application for stay of the suit under Section
3 of the Act, had passed an interimorder in the follow ng
terms-

" [T]here shall also be an order of stay of

the suit being No. 363 of 1990 (RM) “till the

hearing of the appeal ."
22.1n spite of the said interimorder the | earned Single
Judge dealt with application for anendnent and passed the
order allowing the said application on 13-7-1993. The only
contention that was urged before the Division Bench of the
H gh Court was that the interimorder dated
549
19-4-1993, did not preclude the |learned Single Judge from
dealing with the application for anmendment and that he was
conpetent to pass interlocutory orders in the suit. The
Di vi sion Bench of the Hi gh Court has, however, found that in
vi ew of the said order passed by the Court on 19-4-1993, the
trial court no longer had any jurisdiction to proceed in
respect of the suit in any way whatsoever and could not
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proceed with the hearing of the anendnent application and to
allow the anendnent of the plaint. The Division Bench has
further observed that "no specific order staying the hearing
of the amendnent application was passed by the Court for the
reason that the Court was granting stay of the suit itself
and it 1is not necessary to pass any specific order in
respect of any interlocutory proceeding in the suit". W do
not find any infirmty in the said approach of the Division
Bench of the High Court. SLP (Civil) Nos. 121-22 of 1994
are also liable to be disnissed.

23.1n the result all the three special |eave petitions
filed by the petitioner (RM) are disni ssed.




