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The plaintiff bank agreed to make a loan to D Inc., which was
a party to a technology licensing agreenent with the defendant
K GrbH. It was a termof the bank's |oan that additional equity
in the amount of $5 million be injected into DInc. It was a
further termof the |loan that the technol ogy Iicensing
agreenent be assigned to the bank, and al though an assi gnnent
agreenent, to which K GbH woul d have been a party, was
prepared, it was never signed. However, D Inc. did sign a
general assignnent of its assets to the bank. After the | oan
was made, the plaintiff alleged that B, the principal owner of
D Inc., and K GrbH had conspired to deceive the bank about the
injection of equity. The bank sued K GvbH for conspiracy and
fraud.

K GrbH del i vered a statenent of defence which included a
pl eadi ng that the court was w thout jurisdiction to adjudicate
about the technol ogy |icensing agreenent because of an
arbitration agreenent included as a termof the |icensing
agreenent. K GrbH then noved to have the action stayed and
referred to arbitration. It was conceded that there was an
international conmmercial arbitration agreenent within the
meani ng of the International Commercial Arbitration Act (1CAA).

Hel d, the notion should be di sm ssed.

Al though art. 16 of the Schedule to the | CAA enpowered the
arbitration tribunal to determ ne whether it had jurisdiction
to arbitrate, the court has jurisdiction to determ ne whet her
pre-conditions to arbitrati on have been net. Under art. 8 of
the |CAA, a party to an arbitration agreenent nust be a
signatory to the arbitration agreenent, and a party does not
i nclude a person claimng through or under a party. The bank
was not a party to the arbitration agreenment contained in the
technol ogy |icensing agreenent and the general assignnent of D
Inc.'s assets to the bank did not nmake the bank a party to an
agreenent to arbitrate. Accordingly, the bank was not a party
under the I CAA and without consent, non-parties to an
arbitration agreenent are not bound to arbitrate.

Further, under art. 8(1), it is a pre-condition to the court
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referring a matter to arbitration that a party so request not

| ater than when submtting its first statenment on the substance

of the dispute. The request nust be nmade to the court. Being
generous and treating the statenent of defence as a request,
the request was not tinely because a request, which indicates
that a party's position is to deny the court's jurisdiction,
cannot be made sinmultaneously with a pleading. By filing the
pl eadi ng, the party attorns to the jurisdiction of the court
and it loses its rights to dispute jurisdiction. The correct
procedure woul d have been to bring a notion for a stay after
receiving the statenent of claimbut before taking any step in
t he acti on.

Cases referred to

Automatic Systens Inc. v. Bracknell Corp. (1994), 18 OR
(3d) 257, 12 B.L.R (2d) 132, 113 D.L.R (4th) 449, 27
C.P.C (3d) 56 (C A ); Boart Sweden AB v. NYA Stromes AB
(1988), 41 B.L.R 295 (Ont. H. C. J.); Bond v. Sixty-Four West
St. Cair Ltd., [1940] OWN. 299, [1940] 3 D.L.R 601
(S.C.QO); Kaverit Steel & Crane Ltd. v. Kone Corp. (1992),
87 D.L.R (4th) 129, 85 Alta. L.R (2d) 287, 40 CP.R (3d)

161, [1992] 3 WWR 716, 4 CP.C. (3d) 99 (C A ); Rosenberg v.

Gol dberg, [1960] O R 162, 23 D.L.R (2d) 283 (H. C J.);

Ruhr kohl e Handel Inter GvbH v. Federal Calunmet (The), [1992] 3
F.C. 98, 42 CP.R (3d) 414 sub nom Ruhrkohle Handel Inter
GhrbH v. Fednav Ltd., 144 NNR 70 (CA)

Statutes referred to

Arbitrations Act, RS . O 1990, c. A 24 [repealed by s. 58 of
and replaced by the Arbitration Act, 1991, S. O 1991, c. 17]
Comrercial Arbitration Act, RS . C 1985, c¢. 17 (2nd Supp.)
Courts of Justice Act, R S. O 1990, c. C. 43, s. 106

Foreign Arbitral Awards Act, 1986, S.O 1986, c. 25 [repeal ed
1988, c. 30, s. 14], s. 1(1) "party"

International Commercial Arbitration Act, RS O 1990, c. 1.9,
ss. 1(1) "Model Law', 13, Sched., arts. 7(2), 8 16(1)

Authorities referred to

1994 CanLll 7355 (ON SC)



Anal ytical Commentary, Report of the Secretary General of the
Uni ted Nations Conm ssion on International Trade Law, 18th
Sess., itens 3, 4

MOTION to stay an action and for referral to arbitration
under the International Comercial Arbitration Act, R S. O
1990, c. 1.9.

Harol d Margl es and Janes J. Hol |l oway, for applicant
(defendant), Krupp MaK Maschi nenbau GrbH.

S. Gordon McKee, for respondent (plaintiff).

Frederick WIliam Logan Black, third party, in person.

No one appeared for Collins Barrow (a defendant) agai nst whom
the action was stayed pending final determ nation of the action
agai nst Krupp by order of Master Donkin made in July 1993.

HALEY J.: -- This is a notion by the defendant Krupp (Krupp)
to stay this action, or part thereof, and to refer to
arbitration pursuant to a Technol ogy Licensing Agreenent (TLA)
made between Krupp and NsC Di esel Power Inc. (D esel) such
matters in dispute as nmay arise fromor concern the TLA ABN
Anro Bank Canada (the Bank) is a creditor of Diesel. Krupp is a
Cerman conpany which, inter alia, manufactures and markets
mar i ne propul sion equi pnment. Black is an entrepreneur having an
interest in Diesel, a conpany incorporated in the Province of
Nova Scoti a.

The facts, which are sonmewhat conplex, are usefully

summari zed in the reasons for decision of Master Donkin for his
order staying the action against Collins Barrow, the other
defendant. | quote fromthe reasons:

The Governnent of Canada |l et a contract for the overhaul of
a Canadi an Coastguard ship. That project included the supply
of a new propul sion systemfor this ship. That sub-contract
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was apparently awarded to the defendant Krupp Maschi nenbau
GrbH ("Krupp"). It appears that Krupp had agreed to assenbl e
and test the engines in Nova Scotia. That was to be done by a
conpany called NsC Diesel, a conpany owned by NsC

Cor poration. The individual who controlled these corporations
was one Frederick Black. Black and his conpani es sought
financing fromthe plaintiff, and the plaintiff agreed to
make a | oan providing certain conditions were net, including
"evidence of full injection of equity (CAD5 mllion)

prior to drawdown". The defendant Collins Barrowis a firm
of accountants which practised in Halifax, Nova Scotia. The
plaintiff alleges that this firmprovided a certificate which
constituted the evidence of the injection of equity.

The plaintiff also alleges that in fact, neither Bl ack nor
any of his conpanies actually invested any equity, but that
what happened was that by a series of |oans and agreenents
and trust accounts, Krupp provided this noney. The plaintiff
further alleges that the defendant Collins Barrow was
negligent in not ascertaining that in fact, there had been no
real injection of equity. As against the defendant Krupp the
plaintiff clains that it conspired wiwth Black to bring about
t he appearance of an injection of equity w thout any actual
equity existing.

Krupp has defended, and defends on the basis that it
entered into certain agreenents with Bl ack' s conpani es by
whi ch the technol ogy owned by Krupp was made avail able to
Bl ack' s conpani es. Krupp takes the position that there was no
conspiracy; that the matter of the loan to Black's conpany
and the paynent for the licence were perfectly legitimate,;
and al so, that they were known to the plaintiff. By way of
counterclaim Krupp clainms against the plaintiff for certain
| osses incurred by Krupp in nmaking advances to Bl ack's
conpani es shortly before those conpanies failed. It is
al l eged that they were encouraged by the plaintiff despite
the fact that the plaintiff knew that the conpanies were
bound to col |l apse.

D esel is now bankrupt by virtue of an order of the Nova
Scotia court. The Bank in its statenment of claimpleads
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conspiracy and fraud, alleging that a $4 mllion fee paid by
Di esel to Krupp as apparent consideration for technol ogy under
the TLA should be returned because the fee was set up between
Di esel and Krupp to support the appearance of a $5 mllion
equity investnent into Diesel, which was a condition of the
Bank's advancing its loan to Diesel.

Bl ack has not been sued by the Bank in this action. Nor is
the trustee in bankruptcy of Diesel a party to the proceedi ngs.
A nunber of other actions involving these players and rel ated
corporations, sonetines as plaintiffs, sonetines as defendants,
have been instituted in various jurisdictions, viz: the Federal
Court of Canada, Ontario and Nova Scoti a.

In 1988 Ontario enacted [S. O 1988, c. 30] the International
Commercial Arbitration Act, R S. O 1990, c. 1.9 (I1CAA), which
adopt ed the Model Law adopted by the United Nations Comm ssion
on International Trade Law on June 21, 1985. The Mdel Law is
adopted by schedule to the ICAA. By s. 2(2) [nows. 1(1)] of
the | CAA the Mbdel Law "applies to international commerci al
arbitration agreenents and awards, whether nade before or after
the comng into force" of the | CAA

The TLA nade between Di esel and Krupp is acknow edged by the
parties to be an international commercial arbitration agreenent
wi thin the neaning of the ICAA It contains an arbitration
agreenent in the follow ng terns:

Article 12: Arbitration Court/Rules of Arbitration

1) Al disputes arising fromon concerning this agreenent
shall be settled under the Rules of Conciliation and
Arbitration of the International Chanber of Conmerce
Paris by three arbitrators appointed in accordance with
the said Rules, to the exclusion of the ordinary
courts.

2) The arbitration court shall sit in Zurich, Swtzerl and.
Substantive Sw ss | aw shall apply.

3) The decision of the arbitral tribunal shall be final and
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bi ndi ng on both parties. The reference of a dispute to
the arbitration court shall be no reason for

di scontinuing other obligations arising fromthis
agreenent .

Article 8 of the Model Law is designed to resolve issues
where arbitration and court actions arise at the sane tine. It
r eads:

Article 8. Arbitration agreenent and substantive cl aimbefore
court

(1) A court before which an action is brought in a matter
which is the subject of an arbitration agreenent shall, if a
party so requests not |ater than when submtting his first
statenent on the substance of the dispute, refer the parties
to arbitration unless it finds that the agreenment is null and
voi d, inoperative or incapable of being perforned.

(2) Where an action referred to in paragraph (1) of this
article has been brought, arbitral proceedi ngs may
nevert hel ess be commenced or continued, and an award may be
made, while the issue is pending before the court.

Since the enactnment of the ICAAin Ontario and of simlar
provisions in other provinces in Canada the courts have been
qui ck to recognize the inportance of this legislation as a
public policy statenment showi ng the inportance of encouraging
agreenent for dispute resolution adopted by the parties
t hensel ves and of the need for predictability, certainty and
uniformty in the international comty.

The i nportance of these goals was confirmed by the Ontario
Court of Appeal in Automatic Systens Inc. v. Bracknell Corp
(1994), 18 O R (3d) 257, 12 B.L.R (2d) 132 (C.A). Austin
J.A in delivering the judgnment of the court commented at p.
264 OR, p. 142 B.L.R:

The purpose of the United Nations conventions and the
| egi sl ation adopting themis to ensure that the method of
resol ving disputes, in the forumand according to the rules
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chosen by the parties, is respected. Canadi an courts have
recogni zed that predictability in the enforcenent of dispute
resol ution provisions is an indispensable precondition to any
i nternational business transaction and facilitates and
encourages the pursuit of freer trade on an international
scal e .

As a result the court found that the application of the | CAA
shoul d be favoured unless there was clear reason why it should
not be applied. Austin J.A said at p. 266 OR, p. 144 B.L.R :

Having regard to international comty, and to the strong
comm tment nmade by the |legislature of this province to the
policy of international comrercial arbitration through the
adoption of the I CAA and the Model Law, it should, in ny
respectful view, require very clear |anguage indeed to
preclude it.

Section 13 of the | CAA nakes specific provision for the

pur poses of interpreting the Model Law for recourse, in
addition to the aids to interpretation ordinarily avail able
under Ontario law, to the Analytical Commentary contained in
the Report of the Secretary CGeneral to the 18th Session of the
Uni ted Nations Conm ssion on International Trade Law. Reference
will be made to this commentary in the consideration of the
aspects of the Mddel Law applicable to this notion.

There are three further agreed factual situations which
shoul d be not ed:

The Bank required as a pre-condition of its advancing the
loan to Diesel that it receive an assignnent of the TLA. An
Assignnent fromDiesel to the Bank with Krupp joining to
consent to the assignnment was prepared prior to the advance
of the | oan. The docunent was never executed by any of the
parties.

Al so before the | oan advance Di esel executed an Assignnent of
all of its "debts, accounts, clainms, noneys and choses in
action" to the Bank. Notice of the assignnent was given by
the Bank to Krupp in Cctober, 1992, shortly before the Bank
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i ssued the Statenent of Cdaimin this action.

The Statenment of Defence and Counterclaimof Krupp, served
about March 15, 1993, is the first statement Krupp has
submtted on the substance of this dispute.

| turn now to a consideration of the notion before ne.

Article 8 of the Mbdel Law has reduced or elimnated the
discretion in the court to decide whether or not to stay an
action for arbitration contenplated in the former Arbitrations
Act, RS . O 1990, c. A 24. The wording in art. 8 is "the court
shall" and not "the court may". Austin J.A in the Automatic
Systens case referred to earlier said at p. 265 OR, p. 143
B.L.R:

Where a stay was applied for under s. 7 of the old
Arbitrations Act, the court had a broad discretion whether to
grant it or not, in part by reason of the use of the word
"may". Under s. 7(1) of the Arbitration Act, 1991, "may"
has becone "shall". Some discretionis still inported by the
use of the word "may" in s. 7(2), but it could be argued that
the range of that discretion has been considerably narrowed
by the specification of grounds in s. 7(2). In the Mdel Law,
however, not only is the word "shall" used, but in addition
the court is limted in refusing to stay to three specific
situations, nanely, where it finds the agreenent to arbitrate
null and void, inoperative or incapable of being perforned.

The respondent argues, however, that there are sonme basic
hurdl es the applicant has to get over before the questions of
validity and performance are reached. The respondent says that
the applicant has failed to bring itself within the
requi renents which precede the application of art. 8 in the
foll ow ng respects:

(a) no request for arbitration has been nade;

(b) if the request has been nade it was not made in a tinely
way,
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(c) the respondent is not a party to the arbitration and cannot
be bound by it;

(d) that where entry into the arbitrati on agreenent has been
i nduced by fraud that agreenment cannot operate between the
parties.

The applicant denies any failure to neet these requirenents
and argues with regard to (c) and (d) that by art. 16 of the
Model Law all of these matters are properly determ nable by the
arbitrator under the TLA. Article 16 reads in part:

Article 16. Conpetence of arbitral tribunal to rule onits
jurisdiction

(1) The arbitral tribunal may rule on its own jurisdiction

i ncludi ng any objections with respect to the existence or
validity of the arbitration agreenent. For that purpose, an
arbitration clause which forns part of a contract shall be
treated as an agreenent independent of the other terns of the
contract. A decision by the arbitral tribunal that the
contract is null and void shall not entail ipso jure the
invalidity of the arbitration cl ause.

| amsatisfied that there is concomtant jurisdiction in the
arbitrator and the court for determ ning whether pre-conditions
to the application have been net. The court in considering a
request for a stay nust address sone of the issues to determ ne
whether there is a basis for referring the matter to the
arbitrator at all. Once that prelimnary decision is nmade and
the matter is referred to the arbitrator it is then the
jurisdiction of the arbitrator alone to rule on his
jurisdiction as permtted by art. 16.

Turning now to the specific objections raised by the
respondent :

(a) Has a request referring the matters in the action, or sone
of them been nmade pursuant to art. 8(1) of the Mddel Law?

The applicant says that the matter of arbitration was raised
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by it in correspondence with the respondent in February 1993
before service of its statenent of defence. The letter to the
respondent’'s solicitors read in part:

It is abundantly clear that the Technol ogy Licensing
Agreenment and any dispute arising fromon concerning the
Agreenment must be settled under the Rules of Conciliation and
Arbitration of the International Chanber of Conmerce, Paris.
We invite you to review your claimto see whether or not you
are prepared to renove fromyour claimand submt to
Arbitration all such aspects thereof.

The respondent’'s solicitor disagreed with the statenent and
of fered dates on which he would be available for the
applicant's notion to be brought.

I nstead of bringing a notion the applicant served its
statenment of defence and counterclaimand thereafter brought
this notion to stay. The statenent of defence and counterclaim
after reciting the arbitration agreenent in the TLA, pleads in
para. 17

The Ontario Court is without jurisdiction to adjudicate on
the issues relating to the TLA, the funds paid thereunder or
the obligations of Mak thereto. The Arbitration Court in
Zurich, Switzerland has sole and exclusive jurisdiction

t her eunder.

The applicant relies on the correspondence or the statenent
of defence and counterclaim or both taken together, as a
request for referring the matter to arbitration.

| amsatisfied that the request for arbitration in the letter
of February 1988 does not constitute a request for arbitration
within the context of the litigation before the court. The
purpose of the request is not to ask the respondent if it is
willing before the applicant starts the arbitration process,
nor is it a notice to the respondent that it intends to do so.

It is a much nore formal matter which communicates to the court
that the position of the applicant is that the court's
jurisdiction is to be replaced and that a stay of the court's
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process is sought. This is a step that arises out of the
l[itigation and the request is to be nade to the court and not
to the opposing party.

As well | woul d adopt the reasoning of the Federal Court of
Appeal which reached the sane concl usion in Ruhrkohl e Handel
Inter GoH v. Federal Calunet (The), [1992] 3 F.C. 98, 42
C.P.R (3d) 414 sub nom Ruhrkohle Handel Inter GibH v. Fednav
Ltd. under the federal Commercial Arbitration Act, R S.C 1985,
c. 17 (2nd Supp.), which adopted the Model Law. Decary J.A in
gi ving the judgnment of the court said at p. 104:

In their view, the request for arbitration nmentioned in
article 8(1) need not necessarily be nade to the Court and it
is sufficient for a party to have nade such request out of
court to the other party before bringing the action. This
contention has no nerit. On a plain reading of article 8(1),
the request therein contenplated is a request to the Court
before which the action is brought asking that Court to refer
the parties to arbitration. It may well be that a party has
al ready requested arbitration at the tinme the action is
brought, but unless that party formally requests the Court to
refer the matter to arbitration, article 8(1) does not cone
into play (see Iberfreight S.A et al. v. OQcean Star
Container Line AAG et al. (1989), 104 NR 164 (F.CA)).

| have sonme difficulty with taking the wording of the
statenent of defence and counterclaimas a request for referral
to arbitration, especially since it stands alone w thout a
notion to the court for a stay but I will give it a generous

interpretation in the Iight of the inportance of arbitration as

a matter of public policy.

(b) Was the request a tinely one?

However, that brings ne to a consideration of whether the
request, if properly made in the statenent of defence and
counterclaim was a tinely one. Article 8 of the Mdel Law
provi des that such a request nust be nade "not |ater than when
submtting his first statenent on the substance of the
di spute". The parties are agreed that the statenent of defence
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and counterclaimwas the applicant's first statenent.

The applicant says that para. 17 of the statenent of defence
and counterclaimwas contenporaneous with its "first statenent”
and as such was a request nmade "not later than" its first
statenent. The respondent says that the request was not made
until this notion was brought which was |ong after the first
statement .

Wth regard to tineliness under art. 8 of the Mbdel Law it is
useful to refer to the Analytical Comentary on that point.
Itenrs 3 and 4 of the commentary under art. 8 say:

3. As under the 1958 New York Convention, the court would
refer the parties to arbitration, i.e., decline (the exercise
of its) jurisdiction only upon request by a party and, thus,
not on its own notion. Atine el enment has been added that the
request be made at the latest with or in the first statenent
on the substance of the dispute. It is submtted that this
point of time should be taken literally and applied uniformy
in all |legal systens, including those which normally regard
such a request as a procedural plea to be raised at an
earlier stage than any pl eadi ngs on substance.

4. As regard the effect of a party's failure to invoke the
arbitration agreenent by way of such a tinely request, it
seens clear that article 8(1) prevents that party from

i nvoki ng the agreenent during the subsequent phases of the
court proceedings. It nmay be noted that the Wrking G oup,
despite the w de support for the view that the failure of the
party shoul d preclude reliance on the agreenent also in other
proceedi ngs or contexts, decided not to incorporate a

provi sion on such general effect because it would be

i npossible to devise a sinple rule which would satisfactorily
deal with all the aspects of this conplex issue.

Fromthis | understand that it is intended that the time
requi renent be construed literally and wthout |atitude for the

sake of uniformty in its application internationally.

The cases under the old Arbitrations Act indicate that the
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proper time for requesting a stay to permt arbitration was
before the delivery of any pleading or the taking of any step
to pursue the action: see for exanple, Rosenberg v. ol dberg,
[1960] OR 162, 23 D.L.R (2d) 283 (H. C.J.), and Bond v.

Si xty-Four West St. Clair Ltd., [1940] O WN. 299, [1940] 3
DL.R 601 (S.C.QO). Does this equate to a person's first
statenment on the substance of the dispute? My viewis that a
request is a formal step before the court to advise the court
of a party's position denying the jurisdiction of the court. It
must be the first statenment to the court. Any statenent outside
the court cannot have the character of a formal statenent to
the court. It is significant that art. 8(2) of the Mdel Law
contenpl ates steps being taken to bring an arbitration while
the issue of jurisdiction is pending before the court wthout
prejudice to the party's right to nake a request under art.
8(1).

| do not see how this applicant can take the definitive step
of serving and filing a statenment of defence and counterclaim
in the action and say sinmultaneously that it seeks a stay for
an arbitration to deny the jurisdiction of the court. It is
simlar to a party's filing a pleading in an action where it
di sputes the jurisdiction of the court. By filing the pleading
the party attorns to the jurisdiction of the court and it | oses
its right to dispute the jurisdiction. By the sanme token when
the applicant filed its statenent of defence and countercl aim
in this action, although the arbitration clause was nentioned
in the pleading, it was waiving its right to arbitration

| am satisfied that even on a generous interpretation of the
wording in the statenent of defence and counterclaimthe
service of the pleading anobunted to a waiver of the right to
request arbitration. The correct procedure would have been to
bring a notion before the court follow ng receipt of the
statenent of claimrequesting referral to arbitration and a
stay before taking any step in the action. Only in that way
could the court have had assurance that the applicant was
adopting a formal position and was not, as it would appear
here, just keeping its options open. It is perhaps significant
for that last point to recall that a nunber of other actions
arising out of these transactions had been brought much earlier
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between the parties both in Ontario and in other jurisdictions,
and in none of themdid the applicant seek arbitration. Nor did
the applicant take any steps to institute the arbitration
process as it was open for it to do with the protections of

art. 8(2) nentioned above.

| find that no tinely request for arbitration was nade by the
applicant and there is therefore no basis for granting the
relief by way of stay of the action as requested.

(c) I's the respondent a party to the arbitration agreenent?

The respondent also says that it is not a party to the
arbitration agreenent and therefore it cannot be referred to
arbitration by this court. The arbitration agreenent is an
agreenent nade between the parties to it. Wthout consent it is
clear that non-parties should not be bound to arbitrate. This
was the conclusion in Kaverit Steel & Crane Ltd. v. Kone Corp.
(1992), 87 D.L.R (4th) 129, 85 Alta. L.R (2d) 287 (C. A),
where even derivative parties were found not to be referrable
to arbitration. A simlar conclusion was reached by Canpbell J.
in Boart Sweden AB v. NYA Strommes AB (1988), 41 B.L.R 295
(Ont. HCJ.), who said at p. 304:

They i nvol ve conduct and parties not governed by that
agreenent and causes of action unknown to the | aw of Sweden.
Those parts of the action are therefore not subject to
arbitration, and the statutes governing international
commercial arbitrations have no application, and there is no
basis on which they could be referred to arbitration.

The applicant says that the respondent has pleaded in its
statement of claimit is entitled to the repaynent of $4
mllion fromKrupp because it has an assignnment of Diesel's
debts and accounts. It is, therefore, alleging an interest in
the TLA and as such cannot be heard to say it is not a party to
the TLA. | find this argunment tenuous in the extrene. The
assi gnnment of the TLA to the Bank was never executed. Had it
been the assignnment may have nade the Bank a party to the
arbitration agreenent contained in the TLA. (Such was the
opi nion of Canpbell J. in the Boart case at p. 304 but there is

1994 CanLll 7355 (ON SC)



no indication of the formal nature of that assignnent in the
judgnent.) It is, however, difficult to see how any possible
entitlement to return of nonies under the TLA through an
assignment of book debts can make the Bank a party to the
arbitration agreenent.

In any case | am persuaded by the wordi ng of the Mddel Law
that a "party" under art. 8(1) neans a party to an arbitration
agreenent. Under art. 7(2) an arbitration agreenent nust be in
witing wwth certain conditions:

(2) The arbitration agreenent shall be in witing. An
agreenent is in witing if it is contained in a docunent
signed by the parties or in an exchange of letters, telex,

tel egrans or other neans of teleconmunication which provide a
record of the agreenent, or in an exchange of statenents of

cl ai mand defence in which the existence of an agreenent is
al l eged by one party and not denied by another. The reference
in a contract to a docunent containing an arbitration cl ause
constitutes an arbitration agreenent provided that the
contract is in witing and the reference is such as to nmake
that clause part of the contract.

Thus if the agreenent is by docunent in witing it nust be
signed by the parties. The Bank is not a signatory to the TLA
Nor can it be said that "party"” in Article 8(1) refers to a
party or those claimng under a party to such an agreenent. In
1986 Ontari o enacted the Foreign Arbitral Awards Act, 1986,
S.0O 1986, c. 25. It defined [s. 1(1)] "party" to include "a
person claimng through or under a party". That Act was
repealed by the CAA [1988, c¢. 30, s. 14] and the legislature
when enacting the | CAA chose to limt art. 8(1) to "party". |
conclude fromthat that the legislature intended to restrict
the use of art. 8 to the party signatories to the arbitration
agreenent. This is not to say that an assi gnnent executed by
all the parties to an agreenent m ght not be effective to pass
the benefit of art. 8 to an assignee under an arbitration
agreenent but that is not the situation here. The Al berta | CAA
also refers to parties signatory and was held not to extend to
persons cl aimng under or through a party: see the Kaverits
case, supra, at p. 132. Reference is nade in that case to a
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Uni ted Ki ngdom statute which does use specific words of
ext ensi on.

| find that the Bank is not a party to the TLA and is
therefore not referrable to arbitration under the TLA.

(d) Fraud inducing entry into an arbitration agreenment

The applicant has also put forward what it says is a prina
facie case of fraud agai nst Krupp who, it says, msrepresented
the equity position of Diesel to the Bank by virtue of a
conspiracy between it and Bl ack. Krupp has put in no materi al
inreply to these allegations on the notion. However, in view
of ny findings on the earlier aspects of the case which deny
the notion to the applicant it is not necessary for ne to deal
with the issue of fraud for the exercise of any discretion

m ght have for staying the action on other grounds under s. 106

of the Courts of Justice Act, R S. O 1990, c. C. 43.

The notion is dismssed. | may be spoken to regarding the
costs of the notion if counsel are unable to agree on them

Order accordingly.
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