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AUSTIN J. A.:

This i s an appeal froma decision of Feldman J. dated
Decenber 16, 1993, dism ssing an application to stay an acti on.
The central issue is whether an agreenent to arbitrate should
be enforced where the claim in issue is made under the

Construction Lien Act, RS O 1990, c. C 30 ("CLA") and the
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arbitration would fall within the International Comercial

Arbitration Act, RS. O 1990, c. 1.9 ("I CAA").

FACTS

Automatic Systens Inc. ("Automatic") is a Mssouri
conpany. In 1991 it entered into a contract with Chrysler to
supply and install a conveyor systemat the Chrysler plant in
Bramal ea, Ontario. Automatic in turn subcontracted part of the
work to Bracknell, an Ontario conpany. The subcontract
provided that any clains arising under it would be arbitrated
and that any such arbitration would be held in Mssouri in

accordance with M ssouri | aw.

A cl ai mwas made by Bracknel | against Automatic. It
was not resolved and Bracknell registered a |ien claimunder
the CLA. To enforce the claim Bracknell commenced an action
agai nst Automatic and Chrysler by issuing a statenent of claim
securing a certificate of action and registering that

certificate against the title to Chrysler's |and.

Instead of delivering a statenent of defence,
Aut omat i ¢ served upon Bracknell a demand for arbitration and a
claim for damages. The subcontract expressly provides for a
"demand for arbitration" and states that delivery of sane

"shal | be deened the commencenent of the arbitration.”
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Bracknell declined to arbitrate and accordingly Automatic
brought an application for an order staying the action and

referring the parties to arbitration.

THE RELEVANT PARTS OF THE CONSTRUCTI ON LI EN ACT

The directly relevant sections of the CLA are ss. 4,
5(1) and 62(6)(b). They read as foll ows:

4. An agreenent by any person who
supplies services or materials to an
i nprovenent that this Act does not apply
to the person or that the renedies
provided by it are not available for the
benefit of the person is void.

5. (1) Every contract or subcontract
related to an inprovenent is deened to be
anended in so far as is necessary to be in
conformty with this Act.

62.

(6) The court may all ow any person with
a perfected lien,

(b) whose action was stayed by
reason of an order under the
Arbitrations Act,

to be let in to prove the claim at any
time before the anpunt realized in the
action for the satisfaction of the lien
has been distributed, and where the claim
is allowed, the judgnent or report shal
be anended to include the claim
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THE ORDER BELOW

Fel dman J. found that because Automatic's place of
busi ness was M ssouri, the arbitration is an "international"
one within the neaning of the 1CAA.  No issue is taken with
this or wwth the finding that any arbitration of the issues
woul d be "commercial” within the neaning of that Act. It was
common ground that because the subcontract i nvol ved
construction on land in Ontario, the CLA applied. Section 4 of

that Act prohibits contracting out of that statute.

Section 62(6)(b) of the CLA refers to "the
Arbitrations Act." That latter Act, R S. O 1990, c. A 24,
however, was repealed on January 1, 1992, and was replaced by
the Arbitration Act, 1991, S. O 1991, c.17. Section 2(1) of

this Act provides that:

2. (1) This Act applies to an
arbitration conducted under an arbitrati on
agreenent unl ess,

(b) the [International Commer ci al
Arbitration Act applies to the
arbitration

Fel dman J. concl uded that by virtue of the repealing
of the Arbitrations Act and the enactnment of the Arbitration

Act, 1991, the reference in s.62 of the CLAto the Arbitrati ons
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Act should now be considered a reference to the Arbitration
Act, 1991. Accordingly, while the CLA contenpl ates and makes
provi sion for donestic arbitrations, it nowno | onger nakes any
provision for international arbitrations. Feldman J. therefore
concl uded that an agreenent for international arbitration of an
Ontario lien clai mwas unenforceable. Accordingly, she refused

to refer the matter to arbitration or to stay the action.

Aut omat i c appeals fromthat order

THE NATURE OF A LI EN ACTI ON

I n argunment, there was a good deal of discussion of
the fact that a lien claimis a creature of statute and that
the CLA sets up a special procedure for the protection and
assessnment of that right. The Act creates, in favour of a
wor ker, supplier, contractor or subcontractor, a right against
an "owner" of property, owner being very widely defined. A
duty is placed upon an owner to retain in his hands funds equal
to a certain percentage of the value of the work done. In
addi ti on, certain f unds are i npressed W th trust
characteristics and workers and ot hers are given rights agai nst
those funds. An elaborate procedure, including strict tine
[imts, is laid out for the preservation, perfection and

prosecution of those rights.
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In the present case, nost of these features are
redundant. Automatic has reduced the matter to the sinplest
basi s possi bl e. It has posted with the Accountant of the
Ontario Court of Justice a letter of credit for the full anmount
of Bracknell's claim and the Iien has been renoved from the
title to Chrysler's land. The letter of credit has replaced
the and as security that the claimant will be able to recover
the full anmpunt owing to it. Chrysler and the land are
therefore no longer at risk and the issue has resolved itself
into a pure contract claim between Bracknell and Automatic.
The anount of the holdback is irrelevant and there is no claim

with respect to funds held in trust.

The nore relevant sections of the Act are set out
above. Sections 4 and 5, it was agreed, should be read
together and so read prohibit contracting out. Counsel for
Automatic argued strenuously that s.4 refers only to the
"renmedi es" provided by the Act and that nothing in the Act was
i nconsi stent with what he proposed, nanely, assessnent of the

val ue or quantum of the claimby arbitration.

Thi s argunent finds sone support in s.62(6)(b) which
expressly contenplates arbitration. Commentary on this
provision is found in the Report of the Attorney Ceneral's

Advi sory Comm ttee on the Draft Construction Lien Act, April,
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1982. The Act, fornerly the Mechanics' Lien Act, was revi ewed
and revised and replaced by the CLA in 1983. This report
records part of the process. The comentary at p.50 is as

foll ows:

Subsection 64(6) (now s.62(6)) provides
for the proving of clainms by those lien
cl ai mants who were not before the court at
the trial. This can occur as a result of
t he person supplying services or material s
at the tinme of the proceedings and not
havi ng preserved his lien claimintime to
be served with a notice of trial. 1t may
also be because of an arbitration order
staying his action and not permtting him
to participate in the trial. Failure to
permt a claimant to prove his claim at
this time would nean that the claimnt
woul d be deprived of his rights.

[ enphasi s added]

There was no reference to arbitrations in the
Mechani cs' Lien Act, the predecessor of the CLA. It was argued
by counsel for Automatic that no reference was necessary and
that s.62(6)(b) was sinply a codification of the decision of
A.S. Marriott, Assistant Master in Art Plastering Conpany V.
A iver and Excelsior Construction Co. Limted, [1945] O WN.
41. The facts in that case were nuch the sane as those in the
present case, except that there was no international feature.
The owner pl eaded that the court had no jurisdictiontotry the
i ssue between owner and contractor as they had agreed to

arbitrate. The contractor pleaded s.5 of the Mechanics' Lien
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Act which provided that only by an express agreenment could a
person contract out of the Act and that the arbitration cl ause
in that case was not such an express agreenent. The Assi stant

Master commented as follows at p.42:

This point does not appear to be the
subj ect of any reported decision in Canada
or the United States.

If the enforcenent of the arbitration
clause prevented the claimant from
obtaining his lien rights there m ght be
some force in the claimant's contention
But at |east under our statute it can be
clearly denonstrated that this is not so.
Under s.21(1) of The Mechanics' Lien Act,
a contractor may register a lien before or
during the performance of the contract or
within thirty days after its conpletion.
It is not necessary that any noneys be due
or that any cause of action should have
arisen. So that if at any time fromthe
commencenent of the work until thirty days
after the work has been conpleted any
di spute arises between the owner and
contractor, the latter may register his
lien, and by so doing he preserves to
hinsel f, until the expiration of ninety
days fromthe date the | ast work i s done,
any lienrights to which ultimtely he may
be found entitled. Under s.23 of the Act,
a lienhol der nust commence his action and
register a certificate thereof wthin
ninety days after the work has been
conpl et ed. This gives the contractor
ninety days within which to have any
di spute adj udi cat ed upon by t he
arbitrators and an award nade, after
whi ch, the condition precedent havi ng been
satisfied, the liability of the owner and
a cause of action arises, and the
contractor can commence his action and
register a certificate thereof. Upon
proving the award he wuld then be
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entitled to judgnent for a lien upon the
interest of the owner and to any other
relief provided for by the statute. Thus
it will be seen that such an arbitration
cl ause does not prejudice the contractor
in obtaining the benefits given by The
Mechanics' Lien Act. In a proper case it
only t akes away from the Cour t
admnistering the said Act the right to
adj udi cat e upon the di spute covered by the
arbitration clause.

He concluded at p.45 as foll ows:

| therefore find that although The
Mechani cs' Lien Act does not make
i noperative t he arbitration cl ause
contained in the contract in question
herein, yet by delivering a statenent of
def ence t he def endant Excel si or
Construction Co. Limted has lost its
right to have such clause enforced, and
the claimant Aiver is entitled to proceed
with his action.

It is clear fromthe Assi stant Master's comments t hat
resolution of lien clains was a great deal swifter then than it
is now That, however, does not detract from the principle
underlying his decision, nanely, that arbitration and lien
litigation can co-exist. The statutory action is not brought
to an end by the stay but continues. The rel ationship of
arbitration to lien litigation and the Canadi an jurisprudence

on that relationship are extensively discussed in Mackl em and
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Bri stow, Construction Builders' and Mechani cs' Li ens i n Canada,

Carswel |, (6th ed. 1990) 8128, pp. 10-30.1 to 10-36.1

One of the argunents of Bracknell was that resort to
arbitration mght I ead to the di sm ssal of the action, pursuant
to s.37(1)(b) of the CLA This section provides that a
perfected lien expires when the action is not set down for
trial wthin two years of the commencenent of the action. One
answer to that argunent would be to provide for the lifting of
the stay long enough to set the action down, a solution

suggested and consented to by counsel for Automatic.

The | anguage of s.62(6)(b) and the decision in Art
Pl astering both support the proposition that arbitration and
lien litigation can co-exist. It is obvious that in the case
presently before the court there is no procedural handicap to
proceeding by way of arbitration. Nor is it apparent that
Bracknell w Il lose any right it presently has. In this
regard, it was argued that its right to get information from
Chrysl er under s.39 of the CLA woul d somehow be | ost. How, was
not explained. The application asks for a stay of the action.
No one rai sed the question whether any stay should be limted
to Automatic but s.8 of the | CAA provides only for a stay "with
respect to the matters to which the arbitration relates.” The

arbitration here relates to questions as between Automatic and
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Bracknell. Accordingly, if any order is to be made, it should
be made as between Automatic and Bracknell and should not
i nvol ve Chrysler. The action would remain on foot as agai nst
Chrysler; Chrysler would remain a party and the action as
agai nst Chrysler would provide Bracknell with any rights it

m ght need to secure information.

THE ARBI TRATI ONS ACT and THE ARBI TRATI ON ACT, 1991

Prior to 1988 the Arbitrations Act, R S. O 1980, c. 25
was the only Ontario statute governing the enforcenent of
arbitration. Inreferringto arbitration, it neither nentioned
nor nmade any di stinction as between donestic and i nternational
arbitrations. It appeared to be common ground between the
parties to this proceeding that as there was no distinction
drawn between them that Act applied to both donestic and
international arbitrations. That Act remained in force unti
January 1992. The subcontract with Bracknell is dated Novenber
1, 1991, and by its terns becane "effective" October 23, 1991.
Had a cl ai mbeen made within the following two nonths it could
have been argued that s.62(6)(b) of the CLA applied to it and
the counter argument now provided by s.2(1)(b) of the
Arbitration Act, 1991 would not have been avail able. That

counter argunment was relied upon by Fel dman J.
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THE | NTERNATI ONAL COMVERCI AL _ARBI TRATI ON_ACT

In 1988 the Ontario Legislature passed the | CAA
1988, «¢.30, now R S O 1990, c.I.9. It applies to
i nternational comrercial arbitration agreenents, whether nade
before or after the comng into force of the Act. A conmercia
arbitration agreenment is deenmed "international" for the
purposes of this Act in a variety of ways. In the present
case, the fact that Automatic's base is in Mssouri and

Bracknell's is in Ontario is sufficient.

The | CAA declared that the UNCIH TRAL Mdel Law on
I nternational Comrercial Arbitration (the "Mdel Law') as
adopt ed by the United Nations Conm ssion on International Trade
Law on June 21, 1985, and set out in the schedule to the Act,
was in force in Ontario. The Mddel Law, and specifically s.8
thereof, is closely nodelled on the provisions of the United
Nat i ons Convention on Foreign Arbitral Awards adopted by the
Uni t ed Nations Conference on The Recognition and Enf orcenent of
International Commercial Arbitration in New York on June 10,
1958 (the "New York Convention"), and specifically Article
11(3) thereof. The New York Convention dealt wth the
enforcenment of arbitral awards and was approved and declared to
have the force of law in Canada by the enactnent by the

Parliament of Canada of the United Nations Foreign Arbitral
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Awar ds Convention Act in 1986. See R S.C. 1985, c¢.85 (2nd

Supp. ).

Legislation simlar to the | CAA, adopting the Mdel
Law, was enacted by the other provinces, providing for a
uni form and universally consistent nethod of recognizing and
enforcing commercial arbitration agreenents between contracting
parties in Canada and other countries adhering to the
Convention. The purpose of the United Nations Conventions and
the legislation adopting themis to ensure that the nethod of
resol ving disputes, in the forum and according to the rules
chosen by the parties, is respected. Canadi an courts have
recogni zed that predictability in the enforcenent of dispute
resol ution provisions is an indispensable precondition to any
i nternational busi ness transaction and facilitates and
encourages the pursuit of freer trade on an international
scale. Kaverit Steel and Crane Ltd. v. Kone Corp. et al.

(1992), 87 D.L.R (4th) 129 (Alta C. A ), at p.139.

Article 8 of the Mbdel Law provides as foll ows:

8(1) A Court before which an action
is brought in a matter which is
the subject of an arbitration
agreenment shall, if a party so
requests not later than when
submtting his first statenent
of the substance of the dispute,
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refer the parties to arbitration

unl ess it finds t hat t he
agreenent  is null and void,
i noperative or i ncapabl e of

bei ng per for ned.

(2) Were an action referred to in
paragraph (1) of this Article
has been brought, arbitral
proceedi ngs may nevert hel ess be
commenced or continued, and an
award may be made, while the
issue is pending before the
Court. [ enphasi s added]

It is to be noted that the Article says "shall."
This is to be conpared with the parallel section in the
Arbitration Act, 1991, s.7(1) which also says "shall," and
contrasted with the parallel section in the old Arbitrations
Act, also s.7, which said "may." The change in verb suggests
strongly that the Legislature is even nore in favour of
enforcing arbitration clauses in contracts than it was

formerly.

It is alsoto be noted that Article 8(2) of the Mdel
Law specifically contenplates an arbitration conmencing or
continuing while the action remains pending before the court,

as in Art Plastering.
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DI SCUSSI ON

Were a stay was applied for under s.7 of the old
Arbitrations Act, the court had a broad discretion whether to
grant it or not, in part by reason of the use of the word
"may." Under s.7(1) of the Arbitration Act, 1991 "may" has
beconme "shall." Sonme discretion is still inported by the use
of the word "may" in s.7(2), but it could be argued that the
range of that discretion has been consi derably narrowed by the
specification of grounds ins.7(2). In theMdel Law, however,
not only is the word "shall" used, but in addition the court is
limted in refusing a stay to three specific situations,
nanely, where it finds the agreenment to arbitrate null and
voi d, inoperative or incapable of being perfornmed. It is not
clear from her reasons that Feldman J. found any of these
phrases to be applicable. She said the arbitration clause was
"unenforceable.” A good deal of argument was directed to the
interpretation of these three phrases. There is nmnuch
jurisprudence on them particularly in the United States of
America, but in nmy viewit is not necessary, in deciding this

case, to rely on that jurisprudence.

The argunent of Bracknell, as | understand it, is
that the Arbitration Act, 1991 is the successor statute to the
Arbitrations Act , that s.62(6)( b) should be read as if it

contained a reference to the 1991 Act and not the Arbitrati ons
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Act and that by reason of s.2(1)(b) of the 1991 Act,
international arbitrations were not to be included in
S.62(6)(b). Feldman J. accepted that argunment. She went on to
find that the | anguage of s.4 of the CLA against contracting
out was sufficiently broad to cover the situation of a party

who had agreed to international arbitration.

Automatic argues that Feldman J. should not have
addressed the issue of referral to arbitration on the basis
that possible infringenment of the CLA prevents referral to
arbitration. Instead, she should have addressed the issue as
one of non-arbitrability, nanmely, whether the CLA made the
di spute non-arbitrable and forbade the right to international
arbitration. Gven the strong public policy favouring
international comercial arbitration, the | earned judge ought
to have asked whether the CLA expressly forbids international

commercial arbitration

| agree. It is clear fromArt Plastering, the Report
of the Attorney General's Advisory Conmttee on the draft CLA,
and from s.62(6)(b) of the CLA that that Act not only
anticipates that sonme issues will be resolved by arbitration,
but, in addition, expressly accommobdat es such resol utions. As
a matter of principle, it is difficult to see why, in the

context of the CLA, any distinction should be drawn between
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donmestic and international arbitration or, for that matter,
between donestic and interprovincial arbitration. Havi ng
regard to international comty, and to the strong conmm tnent
made by the Legislature of this Province to the policy of
international commercial arbitration through the adoption of
the 1 CAA and the Mddel Law, it should, in nmy respectful view,
require very clear |anguage indeed to preclude it. No such
| anguage appears in the CLAor in any other statute referred to
the court. At nost, the failure to anmend the CLA so that
reference is made to the Arbitration Act, 1991 and to the | CAA,
instead of to the Arbitrations Act, nmay rai se sone doubt as to
preci sely what was intended. Having regard to the comm tnment
of the Province to the Model Law, that doubt nust be resol ved
in favour of support for the application of the Mdel Law and

not ot herw se.

Bracknell's subcontract provided that it would be
governed by, construed, and enforced in accordance wth the
| aws of M ssouri and that any arbitration wuld take place in
Kansas City, Mssouri. No persuasive reason was suggested why
those provisions should make any difference to the
enforceability of the arbitration clause. It was argued that
the award m ght purport to deal with an interest in land in
Ontario, that such could not be permtted and that the

provision for arbitration was as a result void. |In the present
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case, the posting of security here in effect renoves the | and
fromthe anbit of the action so that this question need not be

expl or ed.

A good deal of argunment was addressed to the question
of the place of arbitration and the applicable |aw As to
pl ace, no reason was suggested how the holding of an
arbitration in Kansas City as opposed to Bramal ea had anyt hi ng
to dowththe enforceability of the arbitration clause. As to
| aw, the Mechanics' and Material Men's Lien Act of M ssouri was
produced and sone differences between it and the CLA were
not ed, but nothing was reveal ed whi ch woul d be relevant to the
enforceability of the arbitration clause in the circunstances
of this case. Mdre specifically, the clains between Bracknel
and Automatic woul d appear to arise out of the performance or
non- per f ormance of the subcontract between them and not out of

t he CLA.

Reference was made to BW Investnents Limted
(Bennett & Wight Contractors) v. Saskferco Products Inc.,
UHDE- GtbH et al, [1993] 4 WWR 553. That case involved the
building of a fertilizer plant in Saskatchewan by a GCerman
conpany, UHDE, for the owner, Saskferco. UHDE subcontracted
part of the work to BW of Toronto. BW did part of the work

and registered a lien claim Twenty-two others al so regi stered
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lien clains, the anbunts of many of themalready being incl uded

in BW' s claim

There was an arbitration clause in the contract
bet ween UHDE and BW/; it provided for arbitration in Zurich and
t he application of the | aw of Switzerland. UHDE applied under
Saskat chewan's I CAA to stay the action. The application was
di sm ssed by MacPherson C.J.QB. This court was advised that
the appeal from that decision had been heard but not yet
decided. Anmong the findings of MacPherson C. J.QB. are the

f ol | owi ng:

(1) If the arbitration agreenent violates or infringes,
directly or indirectly, Saskatchewan |aw, then the court
could not refer the parties to arbitration and no stay

coul d be granted.

(2) Persons not parties to the arbitrati on agreenment are

not to be admtted to the arbitration proceedi ngs.

(3) The interests of the lien holders other than BW

closely parallel those of BW

(4) The effect of the arbitrati on agreenent and the terns

of the Rules of Arbitration of the International Chanber
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(5)

of Commrerce, which that agreenent inported, is to make
many of the provisions of the Saskatchewan Buil ders' Lien
Act inapplicable. The agreenent is therefore void under

both s.99(1) of the BLA and Article 8(1) of the Mddel Law.

If the arbitration procedure is followed, certain

rights given to |ienholders by the BLAw || be | ost, such

as:

(1) the right to have the trust funds and hol dback
hel d by UHDE determ ned by a court rather than
by the award of an arbitrator;

(i) the right of the lienholders other than BW to
participate in the action;

(i) the right of lienholders to exam ne each ot her
and to use such exam nations at trial

(iv) the right of the lienholders other than BW to
partici pate and have a conpl ete disposition as
contenpl ated by the BLA;

(v) by reason of the application of Swiss |law, the

I i enhol ders other than BW wll lose their
right to have a single action tried in

Saskat chewan accordi ng to Saskat chewan | aw.

The situation in BW was very different fromthe case

before this court. Because of those differences and because

1994 CanLll 1871 (ON CA)



the appeal is still before the Saskatchewan Court of Appeal
further comment upon it is inappropriate beyond noting, first,
that in the present case there are no other lien claimnts;
second, that hol dback and trust funds are not relevant in the
present proceeding; third, that s.99(2) of the BLA states that
any agreenent which provides that the BLA or any provision of
that Act does not apply is void; and fourth, that the BLA has
no equi val ent of s.62(6)(b) of the CLA

On its facts, the present case is closer to Sandbar
Construction Ltd. v. Pacific Parkland Properties Inc. (1992),
50 CL.R 74 (B.C.S.C). There again there were only two
parties, the contractor and the owner. The contractor filed a
builder's lien and conmenced an action to preserve it. The
owner filed a defence and a counterclaimfor slander of title.
The contractor then applied, pursuant to s.15 of the British
Col unbia Commercial Arbitration Act, S.B.C. 1979, c.40 for a
stay, relying on the arbitration clause in the construction

contract. Section 15(2) of that Act provides that:

(2) In an application under subsection
(1), the court shall nmake an order staying
t he | egal proceedings unless it determ nes
that the arbitration agreenent is null and
void, inoperative or incapable of being
per f or med.
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In granting the stay, Saunders J., at pp.81-82,
referred wth approval to Boart Sweden AB v. NYA Strommes AB
(1988), 41 B.L.R 295 (Ont.H.C.) and in particular to the words
of Canpbell J. at pp. 302-303:

Publ i c policy carries me to the
consideration  which I concl ude S
paranmount having regard to the facts of
this case, and that is the very strong
public policy of this jurisdiction that
where parties have agreed by contract that
they will have the arbitrators decide
their clains, instead of resorting to the
Courts, the parties should be held to
t heir contract

To deal with all these matters in a single
proceeding in Ontario i nstead of deferring
to the arbitral process in respect of part
of the action and tenporarily staying the
other parts of the action would violate
that strong public policy.

It would also fail to give effect to the
change in the Jlaw of internationa
arbitration which, wth the advent of
art.8 of the Mddel Law and the renoval of
the earlier wide anbit of discretion,
gives the Courts a clear direction to
defer to the arbitrators even nore than
under the previous law of internationa
arbitration

CONCLUSI ON

For these reasons | would allow the appeal and set
aside the order nade bel ow. In its place | would grant an

order that the Bracknell action be stayed as agai nst Automati c,
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with |l eave to any person affected to apply for such relief as
may fromtinme to time appear necessary. | haveinmndinthis
regard the time constraints inposed by the CLA and, in
particular, the two-year limt for setting the action down for

trial. There may be other reasons to seek relief.

| would award Automatic its costs here and bel ow.
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Rel eased: April

25,

1994
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