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Conflict of laws -- Foreign judgnents -- Enforcenent --

| ndependent contractor agreenent between plaintiff and
def endant contained arbitration clause -- Agreenent term nated
-- Plaintiff brought action in Illinois for renmedies under U S.
statute -- Defendant did not defend Illinois action and
plaintiff obtained default judgnent -- Plaintiff and defendant

bot h brought proceedings in Ontario -- Ontari o proceedi ngs
settled followng arbitration but m nutes of settl enent
expressly excluded actions or causes of action arising from
judgnent obtained in U S action -- Plaintiff's action to
enforce U S. judgnent in Ontario allowed -- |Issues of res

judi cata and i ssue estoppel should have been raised by
defendant in U S. action -- Defendant cannot now cl ai mthat
arbitration clause ousted jurisdiction of U S. court when it
did not challenge jurisdiction of that court in course of U S
action -- U S. judgnent not in nature of penalty -- U S. action
has real and substantial connection with Illinois -- U S.

j udgment final and conclusive and not subject to inpeachnent.

The defendant A entered into an independent contractor
agreenent with the plaintiff which provided that in the event
of a dispute, the parties would use their best endeavours to
settle the matter, and that if they did not reach a sol ution,
their disputes were to be finally settled by arbitration, with
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the governing law to be that of Ontario. A dispute arose
between the parties over alleged breaches by A of contractual
and fiduciary obligations. The independent contractor agreenent
was term nated. A served a notice of arbitration on the
plaintiff, but the plaintiff responded by stating that the
notice was premature and ineffective because the disputes were
not specified and because the precondition requiring best
endeavours to settle [page27] disputes and to consult had not
been net. The plaintiff commenced a |lawsuit in Illinois against
A and several conpanies based on an allegation that after his
term nation, A and the other defendants accessed the
plaintiff's voicemail systemw thout authorization for
commerci al advantage and private comercial gain, in violation
of the Stored Wre and El ectroni ¢ Conmuni cati ons and
Transactional Records Access Act, 18 U S.C. 2701-2711. The
defendants did not defend the action. A did not think that the
cl ai mwoul d be damagi ng and understood that all disputes were
to be resolved in Ontario through arbitration. The court in the
U.S. action issued an order for the defendants to show cause
why default judgnment should not be entered. A received a copy
of this order but did not respond. The plaintiff conmenced an
action in Ontario against MLtd., one of the defendants in the
U S. action, for damages for malicious fal sehood and punitive
damages. A did not request that the action be stayed based on
the agreenent to arbitrate as MLtd. was not a party to the

i ndependent contractor agreenent. A, MLtd. and the defendant P
Inc. commenced an action in Ontario against the plaintiff and
others claimng injunctive relief and damages. No one sought a
stay of these actions. Utimately, the plaintiff applied in
Ontario for the appointnent of an arbitrator. The arbitration
turned into a nmediation and M nutes of Settlement were entered
into. A and the other defendants agreed to pay the plaintiff
$50, 000 in exchange for a release by the plaintiff of al
actions and causes of action except actions and causes of
action arising out of any judgnent obtained in the U S. action.
Default judgnent having in the nmeantime been entered in the
U S. action, the trial judge in that action awarded over

$500, 000 i n damages, including $200,000 in punitive damages.
The plaintiff brought an action to enforce this judgnent in
Ontario.
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Hel d, the action should be all owed.

A judgnent of a foreign court creates a newright in the
plaintiff and an obligation by the defendant to obey and pay

t he anobunt awarded. The applicable test for enforcenent of a
foreign judgnment is that the foreign noney judgnent nust be
final and res judicata in the foreign jurisdiction and nust

al so pass the test of conclusiveness in the sense that it is
one that may not at common | aw be inpeached in an action to
enforce it in Ontario. The judgnent may not be inpeached for
any error of fact or |law The grounds of inpeachnent are well -
defined and narrow. (a) the court actually had no
jurisdiction over the subject-matter and the parties, in which
case its judgnent is a nullity; (b) lack of identity of the
defendant, that is, the defendant was not a party to the
foreign suit; (c) the judgnent was procured by fraud on the
court; (d) a failure of natural justice which relates to
procedural matters, i.e. the node by which the judgnent was
reached; and (e) to enforce the judgnment would be contrary to
public policy in Ontario.

Nei ther res judicata nor abuse of process was applicable in
the circunstances of this case. Firstly, it was the U S
j udgnment which gave rise to the claimin this case. Res
j udi cata and abuse of process do not stay proceedi ngs
automatically; a judicial determnation is required. If the
def endants wi shed to make an argunent relating to res judicata
or abuse of process, they should have made that argunent at the
time the U S. action was pendi ng, not after the judgnent had
becone final and conclusive. Secondly, the M nutes of
Settlenment did not settle the U S. action. The parties
understood that the settlenment of the arbitration proceedi ngs
and the dismssal of the Ontario actions in the Mnutes of
Settl enment were subject to the obvious exclusion of the U S
action and any judgnent arising therefrom

The agreenent to arbitrate did not oust the jurisdiction of
the U S court. It was the plaintiff's view that the
arbitration provision contained in the independent contractor
agreenent did not apply to the substance of its U S. action. In
the [ page28] absence of an application to stay or oust the
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court's jurisdiction, a court may take jurisdiction.
Accordingly, it was incunbent on the defendants to bring
proceedi ngs to assert that the U S. court had no jurisdiction
due to the parties' agreenent to arbitrate. The defendants
acted at their peril by doing nothing. It was too late to now
advance the argunent that the parties' agreenent to arbitrate
ousted the U S. court's jurisdiction.

The defendants could not avoid enforcenment of the judgnent on
the basis that the judgnent was in the nature of a penalty. A
penal law is one which inposes punishment for some breach of a
duty owed to the state, as opposed to a renedial |aw which
secures conpensation for a breach of a duty owed to a private
person. The damages awarded by the U S. court in this case were
not awarded to the U S. governnent or at the suit of the U S
governnment. Furthernore, the award was conpensatory in nature.
The judgnent did not fall within the penal |aw exception.

The plaintiff's U S. action had a real and substanti al
connection with Illinois. The U S. judgnent sought to be
enforced was final and conclusive and was not subject to
i npeachnment on any of the grounds advanced by the defendants.

Four Enbarcadero Center Venture v. Kalen (1988), 65 O R (2d)
551, 27 C.P.C. (2d) 260 (H. C J.), apld

O her cases referred to

639622 Ontario Ltd. v. International Sem -Tech

M croel ectronics Inc., [1996] O J. No. 3538 (Quicklaw) (C A);
ABN Anr o Bank Canada v. Krupp Mak Maschi nenbau GrbH (1996), 135
D.L.R (4th) 130, 49 CP.C. (3d) 212 (Ont. Div. C.), revg
(1994), 21 OR (3d) 511 (Gen. Dv.); Abraham Mega-Lab and
Paragon v. United, United Canada, Mtchell Dubros and Dubros and
Associates Inc., unreported, Action No. 98-CV-143495 (Ont. Gen.
Div.); Arrowraster Inc. v. Unique Formng Ltd. (1993), 17 OR
(3d) 407, 29 C.P.C. (3d) 65 (Gen. Div.); Attorney-Ceneral
(United Kingdom v. Heinemann Publishers Australia Pty. Ltd.
(1988), 165 C.L.R 30 F.C. 88/023; Beals v. Sal danha (2001), 54
OR (3d) 641, 202 D.L.R (4th) 630, 10 C.P.C. (5th) 191 (C A),
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revg in part (1998), 42 OR (3d) 127, 27 C.P.C. (4th) 144 (Gen
Div.); Bott v. Sorley, [1998] B.C. J. No. 2023 (Quicklaw) (S.C.);
Canam Enterprises Inc. v. Coles (2000), 51 OR (3d) 481, 194
D.L.R (4th) 648, 5 C.P.C. (5th) 218 (C. A ), affg (2000), 47
OR (3d) 446 (S.C J.); E1i Lilly and Co. v. Novopharm Ltd.
(1998), 152 F.T.R 160n, [1998] 2 S.C. R 129, 161 D.L.R (4th)
1, 227 NNR 201, 80 CP.R (3d) 321; Fenerty v. The Cty of
Hal i fax (1920), 53 N.S.R 457, [1920] 50 D.L.R 435 (S.C.);
Huntington v. Attrill, [1983] A . C. 150; Mrguard |Investnents
Ltd. v. De Savoye, [1990] 3 S.C. R 1077, 52 B.C.L.R (2d) 160,
76 D.L.R (4th) 256, 122 NNR 81, [1991] 2 WWR 217, 46 C P.C
(2d) 1, 15 RP.R (2d) 1; Ontario Sugar Co. (Re) (1911), 44
S.CR 659, (1911), 24 OL.R 332 (C.A), affg (1910), 220
OL.R 621 (CP.); Rosenberg v. Coldbert, [1960] OR 162, 23
DLLR (2d) 283 (H CJ.); United and United Canada v. Janes
Jeffrey Stapleton, John Al neida and Paragon, unreported, Action
No. 96-CU 113717 (Ont. Gen. Div.); United States of Anerica v.
lvey (1996), 30 OR (3d) 370, 139 D.L.R (4th) 570, 27 B.L.R
(2d) 243 (C. A) [Leave to appeal to S.C.C. refused (1997), 218
N. R 159n], affg (1995), 26 O R (3d) 533, 130 D.L.R (4th) 674,
27 B.L.R (2d) 221 (Gen. Div.); United v. Mega-Lab, unreported,
Action No. 98-CU 140798 (Ont. Gen. Div.)

Statutes referred to

I nternational Commercial Arbitration Act, RS. O 1990, c. 1.9
Model Law on International Comrercial Arbitration (as adopted
by the United Nations Comm ssion on International Trade Law
on June 21, 1985), R S. O 1990, c. |.9, Sched.
("I'nternational Commercial Arbitration Act"), Arts. 5-8
[ page29]
Stored Wre and El ectroni ¢ Conmuni cati ons and Transacti onal
Records Access Act, 18 U. S.C. 2701-2711

Authorities referred to

Turner, A K, The Doctrine of Res Judicata: The Oiginal Text
by George Spencer Bower, 2nd ed. (London: Butterworths, 1969)
Castel, J.G, Canadian Conflicts of Law, 4th ed. (Toronto:
Butterworths, 1997)
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ACTION to enforce a foreign judgnent.

Blair WM Bowen, for plaintiff.
M chael S.F. Watson, for defendants.

[1] PEPALL J.: -- On Septenber 27, 1999, the United States
District Court, Northern District of Illinois, Eastern

D vision, entered judgnent jointly and severally against the
def endants, M chael Abraham Paragon Commercial Enterprises,
Inc. ("Paragon"), and Mega-Lab Manufacturing Co., Ltd. ("Mega-
Lab"), in favour of the plaintiff, United Laboratories, Inc.
("United") in the amount of $507,618.95 US incl uding
$200, 000 i n conpensat ory damages, $200, 000 in punitive damages,
and $107,618.95 for attorney's fees and costs. United now seeks
to enforce this judgnent in Canada.

FACTS

The Parties

[2] United manufactures and distributes chem cal products for
i ndustrial maintenance and cleaning. Its head office is in St.
Charles, Illinois. M. Abrahamresides in Ontario and was
enpl oyed by United as Vice-President of International Sales
Canada. Paragon and Mega-Lab are Ontario corporations. At
various times, M. Abrahamwas an officer, director or
shar ehol der of these two corporations. In 1993, M. Abraham
entered an enploynent contract with United. In 1996, the nature
of the parties' relationship changed and M. Abraham entered
into an i ndependent contractor agreenent with United.

The Agreenents

[3] In both agreenents, M. Abraham asked that there be
cl auses which provided for arbitration in the event of a
di spute and that the |l aw of Ontario be the governing law. M.
Abr aham bel i eved that American conpanies with in-house counse
tended to aggressively pursue |legal issues and he did not have
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the resources to go to court or to go to the United States.

Uni ted had i n-house counsel. The parties agreed to the

i nclusi on of both of [page30 Jthese provisions in both the
original enploynent contract and in the independent contractor
agreenent. M. Abrahamrefused to enter the independent
contractor agreenent until an arbitration provision was

i ncl uded.

[ 4] The i ndependent contractor agreenent explicitly provided
that in the event of a dispute, United and Abraham woul d use
their best endeavours to settle the matter. If they did not
reach a solution, their disputes were to be finally settled by
arbitration in accordance with the rules and procedures of the
Province of Ontario and of Canada. The arbitration panel was to
consi st of one arbitrator appointed by nutual agreenent of
United and M. Abraham or in the event of a failure to agree
on an arbitrator within five business days, the arbitrator was
to be appointed by "the said Association”. The only reference
to an association in the agreenment was the Anerican Arbitration

Association in Chicago, Illinois, however, this reference had
been del eted by the parties. A clause whereby M. Abraham woul d
submt to the personal jurisdiction of the Illinois court was

al so deleted. M. Abraham agreed not to solicit United
custoners or enployees for a period of 12 nonths after

term nation of the agreenent and was bound by confidentiality
provi sions which extended for a period of 60 nonths after

term nation of the agreenent. M. Savai ano on behal f of United
testified that the arbitration clause woul d survive term nation
of the agreenent as well.

Term nation of Rel ationship

[5] In the |ate sumer and early fall of 1997, the
rel ati onship between the parties ended. Three letters were
exchanged. On August 29, 1997, |awers acting on behal f of
United wote to M. Abraham outlining breaches of contractual
and fiduciary obligations and other wongful acts commtted by
M. Abraham They asserted that, anongst other things, he was
pronoting the business of Paragon, an undi scl osed rel ationshi p;
he was soliciting United' s custoners and enpl oyees; he was
i nproperly disclosing United's confidential and proprietary
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information; and he was delivering United s intellectual
property to Paragon. Counsel stated that the independent
contractor agreenent would be termnated within 30 days if M.
Abraham did not confirmthat he had no interest in Paragon and
did not renedy the breaches. United stated that it would treat
t he i ndependent contractor agreenent as termnated if it did
not receive a satisfactory response. A further letter inquiring
as to whether M. Abraham woul d cure the breaches was sent by
United on Septenber 10, 1997. Again, if a satisfactory response
was not received by 5:00 p.m [page3l Jthat day, United would
treat the independent contractor agreenent as at an end. On
Septenber 10, 1997, M. Abraham s Canadi an counsel responded to
United' s | awer's August 29, 1997 letter and denied the

al | egati ons nmade agai nst M. Abraham but accepted the
repudi ati on of the relationship between the parties. Reference
was made to the fact that United had di sconnected M. Abraham s
voi cemail. Clearly by Septenber 10, 1997, the independent
contractor agreenent was at an end.

[6] On COctober 1, 1997, M. Abraham served a notice of
arbitration on United pursuant to the terns of the independent
contractor agreenent. The notice referenced the parties
intention to settle by arbitration all disputes, clains,
guestions and differences arising between them including those
di sputes, clains, questions and differences which were
identified in the aforesaid three letters. United responded by
stating that the notice of arbitration was premature and
i neffective because the di sputes were not specified and because
the precondition requiring best endeavours to settle disputes
and to consult had not occurred. In turn, M. Abraham s counsel
in Ontario proposed the names of three possible arbitrators in
Ontario. United' s |awers countered by reiterating that best
endeavours were required to resolve the dispute before
arbitration and proposing a neeting of the parties in Illinois
for that purpose. M. Abrahamlis counsel suggested that the
nmeeting take place in Toronto. The parties were at an inpasse.
No neeting took place at that tinme and neither did the
arbitration

The Lawsuits
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[ 7] Numerous | awsuits were comrenced.

[8 In early Decenber 1997, United | earned that M. Abraham
and others were accessing its voicemail system On January 30,
1998, United conmenced proceedings in the United States
District Court, Northern District of Illinois, Eastern
D vi si on, against M. Abraham Paragon, Mega-Lab, Martin Rukin
and Step Kare Corporation. Martin Rukin had been the chief
chem st at United. He, too, had been term nated. Step Kare was
a conpany fornmed by him and he and his wife were its sole
shar ehol ders. M. Abraham was described in the conplaint as the
enpl oyee, officer and principal of both Paragon and Mega- Lab.
The conplaint stated that after M. Abraham s enpl oynent with
United term nated, he was no | onger authorized to access
United's voicemail system United put broadcast nessages on its
voi cemai | system which included information on the state of
United' s business, proprietary and confidential sales tips, and
product information. The conplaint stated that the defendants,

[ page32 ] who were described as conpetitors of United,

accessed United' s voicemail systemw thout authorization for
commerci al advantage and private comercial gain. The relief
requested by United was based on violations of the Stored Wre
and El ectronic Comruni cations and Transacti onal Records Access
Act, 18 U. S.C 2701-2711. Section 31 of the conplaint stated
"[u] nder s. 2701(a)(1) of the Act, whoever 'intentionally
accesses w thout authorization a facility through which an

el ectronic communi cation service is provided . . . and thereby
obtains, alters, or prevents authorized access to a wire or

el ectronic communication while it is in electronic storage in
such system shall be punished as provided in subsection (b) of
this section'.”

[9] Paragraph 32 stated "[t] he punishnment provided for in
subsection (b) is as follows":

| f the offense [under subsection (a)] is commtted for

pur poses of comrerci al advantage, malicious destruction or
damage, or private commercial gain [the punishnment is] (A a
fine under this title or inprisonnment for not nore than one
year or both, in the case of a first offense under this
subpar agraph; and (B) a fine under this title or inprisonnent
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for not nore than two years, or both, for any subsequent
of fense under this subparagraph.

[ 10] The conplaint went on to state that 2707(a) of the Act
provi ded that any "person aggrieved by any violation of this
chapter in which the conduct constituting the violation is
engaged in wth a knowing or intentional state of mnd may, in
a civil action, recover fromthe person or entity which engaged
in that violation such relief as may be appropriate”. Under the
Act, appropriate relief included prelimnary and ot her
equitable relief, damages, and reasonable attorney fees and
other litigation costs. Paragraph 34 of the conplaint stated
"[t]he Act further provides that damages include actual
damages suffered by the plaintiff and any profits made by the
violator as a result of the violation and that in no case shal
a person entitled to recover receive |ess than the sum of
$1,000." In its conplaint, United requested injunctive reli ef
and damages. The defendants did not defend this action. In the
trial before me, M. Abrahamtestified that no damages were
suffered by United and he did not think its claimwould be
damagi ng. He al so had understood that proceedings had to be
brought in Ontario and that disputes were to be resol ved by
arbitration. He did not have the noney to defend hinself in the
United States. The Anerican | awer wanted a $25, 000 US retai ner
and he did not have these funds. M. Savaiano testified that he
believed that the U S. action was unrelated to the subject
matter of the arbitration. It was based on a U S. statute which
enabled United to bring an action against parties regardl ess of
whet her they had been enpl oyed by United. In [page33] addition,
the U S. action was against parties other than those who were
parties to the arbitration proceedi ngs.

[11] Martin Rukin died suddenly and United did not continue
its action against himand Step Kare Corporation. In the U S
action, the court issued an order on March 20, 1998 for the
def endants to show cause why default judgnment should not be
entered. M. Abrahamreceived a copy of this order but did not
respond. United requested docunent production of M. Abraham
Paragon and Mega-Lab on June 1, 1998. The defendants received
this request as well but did not respond. United al so
attenpted, w thout success, to arrange for a deposition to be
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taken of M. Abraham On July 10, 1998, the court issued an
order conpelling the defendants to conply with the di scovery
requests. The defendants were served wth a copy of this order
but did not respond. Default judgnent was granted agai nst the
def endants on February 8, 1999.

[12] On February 2, 1998, United commenced an action in
Ontari o agai nst Mega-Lab. This claimwas for damages in the
anount of $100, 000 for nalicious fal sehood and punitive damages
in the amount of $50,000. Again, M. Abrahamwas referred to in
t he pl eadi ngs; however, he was not named as a party. Mega-Lab
filed a statenent of defence on March 4, 1998. M. Abraham said
he did not request that this action be stayed based on an
agreenent to arbitrate as Mega-Lab was not a party to the
i ndependent contractor agreenent.

[13] On February 19, 1998, United and its wholly owned
subsidiary, United Laboratories of Canada Inc., obtained an
order in Ontario anmending the statenent of claimit had issued
in Ontario against a Janes Jeffrey Stapleton to include John
Al mei da and Paragon (Action No. 96-CU 113717). In that
statenent of claim Paragon was described as an Ontari o conpany
whi ch enpl oyed Messrs. Stapleton and Al neida as sal es
representatives. Damages of $400,000 for inducing breach of
contract and intentional interference with contractual
rel ati ons and punitive damages of $100, 000 were cl ai med agai nst
Paragon. M. Abraham was not nanmed as a party but he was
referred to in sonme detail in the statenent of claim The
indirect allegations made agai nst himwere that Paragon
wongfully induced and procured M. Abrahamto breach the terns
of his independent contractor agreenent and to conmt nunerous
wongful acts. On April 3, 1998, Paragon counterclai med agai nst
Uni ted and ot hers.

[14] On March 12, 1998, M. Abraham Paragon, and Mega-Lab
comenced proceedi ngs against United and others in Ontario
claimng injunctive relief and damages arising fromall egations
of trespass and renoval of confidential information from M.
Abr ahaml s gar bage. [ page34]

[ 15] No one sought a stay of any of these actions.
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The Arbitration

[ 16] There was nuch correspondence between the parties
counsel on the appointnent of an arbitrator. Utimately, United
applied in Ontario for the appointnent of an arbitrator and on
the consent of the parties, the former M. Justice R E Holland
was appointed as arbitrator by court order dated January 12,
1999. The parties filed materials in support of that
arbitration. The materials included a claimof M. Abraham and
anot her conpany dated April 13, 1999 and a statenent of defence
and counterclaimdated May 3, 1999, filed by United. The claim
request ed, anongst other things, a declaration that United had
inproperly termnated M. Abraham s access to the voi cenai
system The statenent of defence and counterclaimclainmed that
M . Abraham gai ned unaut hori zed access to United' s voicenail
system placed calls on the business of Paragon and Mega- Lab,
and used United' s confidential business information broadcasts
to conpete against United. These breaches were conti nued
t hrough the operations of Paragon and Mega-Lab. Paragraph 45
st at ed:

(a) Abraham was actively involved in the formation of both
Par agon and Mega-Lab. Abraham owns and is entitled to a
percentage of profits of both conpanies. Both conpanies
are used by himto earn his livelihood, both during the
term and subsequent to the termof his agreenents with
Uni t ed;

(c) Abraham was actively involved in running the operations
of both conpanies, and was presented as the President
of Paragon to third parties;

(d) Abrahamrecei ved direct conpensation and renuneration
from both conpani es, and;

(e) Abraham personally diverted business from United
custoners to both conpani es.
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I n cross-exam nation, M. Savai ano acknow edged that the

af oresaid conplaints arose as a result of a breach of the
confidentiality provisions of the independent contractor
agreenent. It was for this reason that arbitration was
appropriate. The breach was subject to the arbitration cl ause.
The materials filed at the arbitration included an affidavit
sworn August 13, 1998 by M. Abraham In that affidavit, he
stated that it was his belief that United's "real interest in
pursuing this application is to force ne to appear in the State
of Illinois in order that | can be served with papers there in
an unrelated matter". In cross-exam nation, M. Abraham
acknow edged that he believed that the U S. action was

unrel ated [ page35] to the arbitration because the clains
against himwere in breach of an Anerican statute. He noted

t hat Paragon and Mega-Lab were not parties to the independent
contractor agreenent and the clains in the U S. action against
themwere unrelated to that contract. M. Abrahamtestified
that the primary reason that he did not defend the U S. action
was because of the parties' agreenent to arbitrate their

di fferences. Cost was another factor. In re-exam nation, he
stated that the words "unrelated matter" contained in his
affidavit referred to the crimnal conponent of the Anerican
statute United relied upon and not to its civil claim

The Settl enent

[17] The arbitration was turned into a nedi ati on and M nutes
of Settlenent were entered into on July 22, 1999, and signed by
M. Abraham Paragon, Mega-Lab, United and others. The M nutes
of Settlenent noted that M. Abraham and United were parties to
an arbitration pursuant to the terns of the independent
contractor agreenment. The various actions in Ontario were
defined as the "Ontario Lawsuits" and were listed as foll ows:

(a) United v. Mega-Lab (Ontario Court Ceneral Division
Action No. 98-CU 140798);

(b) Abraham Mega-Lab and Paragon v. United, United Canada,
M tchell Dubros and Dubros and Associates Inc. (Ontario
Court General Division Action No. 98-CV-143495);
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(c) United and United Canada v. Janes Jeffrey Stapleton,
John Al nei da and Paragon (Ontario Court GCeneral
D vision Action No. 96-CU 113717).

The M nutes stated that United had brought an action agai nst

M. Abraham Mega-Lab, Paragon and others in the United States
District Court for the Northern District of Illinois Eastern
Division. It was defined as the "US Action". The M nutes went
on to say: "Wiereas the parties hereto wsh, by the terns of
these Mnutes of Settlement, to resolve all of their

di fferences existing as of the present day, known or unknown,
whet her or not alleged in the Ontario Lawsuits and whet her or
not arising out of or related to the Agreenent, the Anendnents
or the Ontario Lawsuits, other than those related to the US
Action." At the nediation, M. Abrahamwas told that United had
obt ai ned default judgnent against the defendants and was
awaiting the U S. court's ruling on damages. M. Abraham
offered to settle the U.S. action but United would not agree to
settle it.

[ 18] The parties agreed that the Ontario Lawsuits woul d be
di sm ssed wi thout costs. The arbitration was to be consi dered
settled and finally resolved on the basis of the Mnutes of
Settl enent [page36] although nothing contained therein was to
affect in any manner any "argunment or position any party may
take in the U S. Action either in the United States or in
Canada". M. Abrahamet al. were to pay United the sum of
$50, 000 on or before Septenber 15, 1999. The rel ease by United
was of all actions and causes of action including "clains
related to or arising under or connected with the independent
contractor agreenent except all actions, causes of action etc.
arising fromor out of any Judgnent obtained in the US Action".
The rel ease was in consideration of "paynents and covenants
herein". M. Abraham paid the $50, 000 on August 27, 1999.

The U. S. Judgnent

[19] On August 3, 1999, Magistrate Judge Keys rendered a
report and recommendation that M. Abraham Paragon and Mega-
Lab be jointly and severally responsible for damages in the
amount of $507,618.95 US. Detail ed reasons were rel eased. She
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based her decision on a violation of The Stored Wre and

El ectroni ¢ Comruni cati ons and Transacti onal Records Access Act
and noted that pursuant to 2707(c), each violation of the Act
attracted danmages of no |less than $1, 000. She stat ed,

One possible justification for a floor on damages of $1, 000
per violation is the difficulty in proving actual danages
caused by any particular instance of an unauthorized access.
That difficulty is especially apparent in this case, where

t he Canadi an def endants have nmade a cal cul ated decision to
refuse to produce their business records and ot her docunents.
Wt hout that discovery, plaintiff cannot denonstrate the
anmount of sales it has lost to the Canadi an defendants or the
Canadi an defendants' profits as a result of m sappropriating
plaintiff's product, marketing and personnel infornmation.
Simlarly, M. Abrahamls intransigence in the face of this
Court's Order conpelling himto attend to his deposition has
seriously inpeded plaintiff's ability to discover the extent
of the harm caused by his post enploynent activities

descri bed above. Under these circunstances, conpensatory
damages in the amount of $1,000 per violation is appropriate.

She noted that M. Abraham had accessed United' s voi cenai
systens virtually every day for a period of at |east five
nont hs and assessed t he conpensatory damages as bei ng $1, 000
mul tiplied by 200 violations or $200, 000 US.

[ 20] She al so reconmended punitive damages. She stated that

t he unaut hori zed access of the voicemail systemwas wllful and

intentional. She also noted the defendants' failure to conply
with the court's discovery orders. She wote,

Because of the ease with which such a schene can be carried
out and conceal ed, especially when it is devised and executed
from anot her country, deterrence is a serious problem This
probl emis exacerbated when the notivation to engage in such
unl awful activities is economc, such as here. Therefore,

puni tive damages nust be sufficient to deter such conduct by
the [page37] Canadi an defendants and others in their
situation. Considering those issues and the Canadi an
defendants' wealth (their collective annual revenue exceeds
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several mllion dollars), an appropriate puni shnent for
engaging in this unlawful schene is an award of punitive
damages in an anmount equal to at |east the conpensatory
damages, or $200,000. It is noted that the Canadi an

def endants have not contested plaintiff's request in this
regard.

She al so awarded attorney's fees of $100, 310 US and costs of
$7, 308. 95 US.

[21] On Septenber 27, 1999, Judge El ai ne Buckl o rel eased her
deci sion. She wote that she had revi ewed de novo Magistrate
Judge Keys' report and recomrendati on and stated that she
agreed with Judge Keys' well reasoned opinion. Judgnent was
ent ered agai nst the Canadi an defendants in the anmounts
previously noted by Magi strate Judge Keys.

THE PARTIES PPOSI TI ONS

[22] It is the plaintiff's position that all the
preconditions for the enforcenent of its judgnment have been
met. The judgnment was final and the U S. court properly took
jurisdiction. The defences outlined in Four Enbarcadero Center
Venture v. Kalen [See Note 1 at end of docunent] were
i nappl i cable. The settlenment entered into by the parties
expressly excluded the U S. action fromits anbit. This is a
case where the defendants nmade the wong choice. They were
properly served but elected not to defend. They nust now face
t he consequences of that deci sion.

[ 23] The defendants nmake a nunber of adm ssions. They concede

that the U S. judgnent was final; it was not procured by fraud,
and there was no failure of natural justice. In addition, the
def endants concede that Illinois had a real and substanti al

connection to the subject matter of the litigation. The
def endants contest the judgnent on essentially three grounds:

(1) the factual foundation for the claimin the United
States was res judicata on conpletion of the M nutes of
Settlenment and settlenent of the arbitration
proceedi ngs. Put differently, the facts which forned
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the basis of the U S. action were identical to the
facts in the arbitration proceedi ngs and the
arbitration proceedings were settled. Alternatively,
the doctrine [of] abuse of process is applicable;

(2) the U.S. court had no jurisdiction due to the parties
agreenent to arbitrate their differences; and [page38]

(3) enforcenent of the judgnent would be contrary to public
policy because it anounts to enforcenent of a foreign
penal law or alternatively, a judgnent which is penal
in nature.

THE LAW

[24] It is well settled that a judgnent of a foreign court
creates a newright in the plaintiff and an obligation by the
def endant to obey and pay the anount awarded. Four Enbarcader o,
supra, describes this principle and sets out the applicable
test for enforcenment of a foreign judgnent.

(a) The foreign noney judgnment nust be final and res
judicata in the foreign jurisdiction. This occurs when
t he judgnent of the foreign court is final in the sense
that the court that nade it no | onger has the power to
rescind or vary it; this test is not altered by reason
that the judgnment is under appeal . . . a default
judgnent so long as it remains unreversed is to be
treated as final . . . ;

(b) The foreign noney judgnment nust al so pass the test of
concl usiveness in the sense it is one that may not at
common | aw be inpeached in an action to enforce it in
Ontario. [See Note 2 at end of docunent]

[ 25] The judgnent may not be inpeached for any error of fact
or law, a principle reiterated by the Ontario Court of Appeal
in Beals v. Saldanha. [See Note 3 at end of docunent] That case
i nvol ved a dispute in Florida over an $8,000 US | and transaction
which resulted in a judgnent of approxi mately $800, 000, $50, 000
US of which represented punitive damages. |In Four Enbarcadero,
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Henry J. went on to note that the grounds of inpeachnment were
wel | -defined and narrow.

[ 26] He enunerated the foll ow ng:

(a) the court actually had no jurisdiction over the
subject-matter and the parties in which case its
judgnent is a nullity;

(b) lack of identity of the defendant, that is the
def endant was not a party to the foreign suit;

(c) the judgnment was procured by a fraud on the court;

(d) a failure of natural justice which relates to
procedural matters -- the node by which the judgnent
was reached; and

(e) to enforce the judgnment woul d be contrary to public
policy in Ontario. [See Note 4 at end of docunent]
[ page39]

[ 27] The Suprenme Court of Canada in Mrguard I nvestnents Ltd.
v. De Savoye, [See Note 5 at end of docunent] a case involving
i nterprovincial enforcenent of court orders, stated that a court
"properly" or "appropriately" exercised jurisdiction where it
was "inherently reasonable"” for the action to be brought in that
jurisdiction or where there was "a real and substanti al
connection" between the jurisdiction and the wongdoing. Wile
not an absolute rule, this principle applies equally to
enforcenment of foreign judgnents: Arrowraster Inc. v. Unique
Formng Ltd. [See Note 6 at end of docunent]

DI SCUSSI ON
[ 28] The defendants submt that none of the principles set
out in the aforenentioned case |l aw conflicts with each of the
argunents they advance. | will deal wth each of the

defendants' three argunents in turn.

(a) Res Judicata and Abuse of Process
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[29] In essence, the defendants submt that the factual basis
of the U S. action and the arbitration were identical, nanely
t he unaut hori zed use of the plaintiff's voicemail system
Counsel for the defendants submts that the right and form of
action should not be confused with the cause of action. Here,
it is argued that while the right to bring the action arose as
a result of The Stored Wre and El ectronic Communi cations and
Transactional Records Access Act, the cause of action was the
set of facts. The common factual identity resulted in the
application of res judicata or alternatively, abuse of process.
The unaut hori zed use of the voice mail systemwas an issue in
the arbitration proceedi ngs and was settled, binding both M.
Abraham and his privies, Paragon and Mega- Lab.

[30] I'n Canam Enterprises Inc. v. Coles, [See Note 7 at end of

docunent] Finlayson J. A addressed the doctrines of res judicata

and abuse of process. He referred to the rational e behind the
doctrine of res judicata as described by Ritchie J. in Fenerty
v. The City of Halifax: [See Note 8 at end of docunent]

The doctrine of res judicata is founded on public policy so
that there nay be an end of litigation, and also to prevent
the hardship to the individual of being tw ce vexed for the
sanme cause. The rule which | deduce fromthe authorities is
that a judgnent between the sanme parties is final and

concl usive, not only [paged40]as to the matters dealt wth,

but also as to questions which the parties had an opportunity
of rai sing.

[31] Finlayson J. described abuse of process [at p. 490 O R ]
as a discretionary principle "used to bar proceedings that are
i nconsistent wwth the objectives of public policy."

[32] Parties and their privies are both captured by the
application of the doctrine. "Privies include any person who
succeeds to the rights or liabilities of the party upon his
death or insolvency or who is otherwise identified with his or
her estate or interests, but it is essential that he who is
|ater to be held estopped nmust have had sone kind of interest
in the previous litigation or subject matter." [See Note 9
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at end of docunent]

[33] | am not persuaded that either res judicata or abuse of
process is applicable in the circunstances of this case.

[34] Firstly, it is the U S judgnent which gives rise to the
claimbefore ne. Res judicata and abuse of process do not stay
proceedi ngs automatically; a judicial determnation is
required. If the defendants w shed to nake an argunent relating
to res judicata or abuse of process, they should have made that
argunment at the tinme the U S. action was pending, not after the
j udgnment had becone final and concl usi ve.

[35] Secondly, it is the case that in its statenent of
defence and counterclaimfiled in the arbitrati on proceedi ngs,
United pl eaded that M. Abraham was engaged i n unauthorized use
of United' s voicemail systemand wongfully used the
confidential information obtained. In addition, United pl eaded
that M. Abraham continued his breaches through the operations
of Paragon and Mega-Lab. | accept that Paragon and Mega-Lab
were privies of M. Abraham This is consistent with United's
pl eadi ngs and with the evidence given by M. Savai ano on behal f
of United that he considered these parties to be one. | also
have no difficulty with the defendants' proposition that the
doctrines of res judicata and abuse of process may apply to
consent orders. See Re Ontario Sugar Co. [See Note 10 at end of
docunent] and 639622 Ontario Ltd. v. International Sem -Tech

M croel ectronics Inc. [See Note 11 at end of docunent] Reading
the M nutes of Settlenment as a whole, however, it is clear that
all actions except the U S. action were settled. The recitals in
the M nutes of Settlenment expressly stated that the parties
w shed to resolve their differences "other than those related to
the US action". Wiile the Ontario actions [page4l] were
di sm ssed, the Mnutes stated that "nothing contained herein
shal |l affect, in any manner, any argunment or position any party
may take in the US action either in the United States or in
Canada". Lastly, in consideration of paynents and covenants
contained in the Mnutes of Settlenent, United rel eased M.
Abraham Paragon and Mega-Lab fromall actions "except al
actions, causes of action, etc. arising fromor out of any
j udgnent obtained in the US action or otherw se".
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[ 36] The appropriate process to determ ne the neani ng of
words in a docunent was set out in Eli Lilly and Co. v.
Novopharm Ltd.: [See Note 12 at end of docunent] "Bearing in
m nd the rel evant background, the purpose of the docunent, and
considering the entirety of the docunent, what would the parties
to the docunent reasonably have understood the contested words
to mean?" In ny view, the parties understood that the settl enent
of the arbitration proceedings and the dism ssal of the Ontario
actions in the Mnutes of Settlenent were subject to the obvious
exclusion of the U S. action and any judgnent arising therefrom
Any other interpretation or result would be artificial and
circunvent the parties' obvious intentions. In these
circunstances res judicata is inapplicable and abuse of process
is simlarly inappropriate. The proceedi ngs were not
i nconsistent with public policy.

(b) Jurisdiction and Arbitration Provision

[37] The defendants' second argunment is that while there was
a real and substantial connection between Illinois and the
action, the agreenent to arbitrate ousted the jurisdiction of
the U S. court. It is the defendants' position that the
International Commercial Arbitration Act, RS. O 1990, c. 1.9
and the Moddel Law are applicable. In particular, the defendants
rely on Articles 5 and 8 of the Mddel Law

[38] Article 5 states that in nmatters governed by the Model
Law, no court shall intervene except where so provided in the
Model Law.

[39] Article 8 states:

(1) A court before which an action is brought in a matter
which is the subject of an arbitration agreenent shall, if a
party so requests not |ater than when submtting his first
statenent on the substance of the dispute, refer the parties
to arbitration unless it finds that the agreenment is null and
voi d, inoperative or incapable of being perfornmed. [page42]

(2) Where an action referred to in paragraph (1) of this
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article has been brought, arbitral proceedi ngs may
nevert hel ess be commenced or continued, and an award may be
made, while the issue is pending before the court.

[ 40] Counsel for the defendants argues that Article 8 of the
Model Law should be interpreted as requiring the consent of the
parties to proceed to court in the face of an agreenent to
arbitrate. Furthernore, because this was a jurisdictional
i ssue, there was no obligation on the defendants to raise this
issue in the US. court.

[41] Again, | have no difficulty with the proposition
advanced by the defendants that the trend in the jurisprudence
and in applicable legislation is to hold parties who have
agreed to arbitrate to the terns of their agreenent. Here,
however, it was United' s view that the arbitration provision
contained in the independent contractor agreenent did not apply
to the substance of its U S. action. In the absence of an
application to stay or oust the court's jurisdiction, a court
may take jurisdiction. Accordingly, it was incunbent on the
defendants to bring proceedings to assert that the U S. court
had no jurisdiction due to the parties' agreenent to arbitrate.
| do not interpret any of the cases relied upon by the
defendants or the Moddel Law to suggest otherw se. |ndeed ABN
Anr o Bank Canada v. Krupp Mak Maschi nenbau GibH [ See Note 13 at
end of docunent] addressed the interpretation of Article 8 of
t he Mbdel Law and the Analytical Comrentary contained in the
report of the Secretary General to the 18th Session of the

Uni ted Nations Conmm ssion on International Trade Law. |t states:

As under the 1958 New York Convention, the court would refer
the parties to arbitration, i.e. decline (the exercise of
its) jurisdiction, only upon request of a party and, thus,

not on its own notion. A tine elenent has been added that the
request be made at the latest with or in the first statenent
on the substance of the dispute.[See Note 14 at end of
docunent ]

See al so Rosenberg v. CGol dbert [See Note 15 at end of docunent]
and Bott v. Sorley. [See Note 16 at end of docunent]
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[ 42] Havi ng been properly served with the Illinois
proceedi ngs, having received copies of nunmerous orders in the
U.S. action and having full know edge of the continued progress
of the action, the defendants acted at their peril by doing
nothing. It is too late to now advance the argunent that the
parties' agreenent to arbitrate ousted the U S. court's
jurisdiction. [page43]

(c) Penal Law

[43] The defendants' |ast argument is that the judgnent
shoul d not be enforced because it is in the nature of a
penal ty. Counsel submts that, consistent with Attorney-Ceneral
(United Kingdom v. Heinemann Publishers Australia Pty.

Ltd., [See Note 17 at end of docunent] | should | ook to the
substance of the interest being enforced and not the formof the
action.

[44] A penal |law is one which inposes punishnent for sone
breach of a duty owed to the state as opposed to a renedial |aw
whi ch secures conpensation for a breach of a duty owed to a
private person. As stated by Professor J.G Castel in Canadian
Conflicts of Law,

a sum of noney clained to be due to a plaintiff in a
Canadi an court under the provisions of a foreign law is not
considered to be a penalty unless it is recoverable only at
the instance of the foreign state concerned or by one of its
officials as such or by a comon informer. Liability that is
restitutionary in nature not inposed with a viewto
puni shmrent of the party responsi ble cannot be classified as
penal in nature. [See Note 18 at end of docunent]

In United States of Anerica v. lvey, [See Note 19 at end of
docunent] Sharpe J. quoted with approval the scope of the
category of penal |law as defined by the Privy Council in
Huntington v. Attrill: [See Note 20 at end of docunent]

all suits in favour of the State for the recovery of
pecuni ary penalties for any violation of statutes for the
protection of its revenue or other municipal |laws, and to al
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judgnents for such penalties.

[ 45] The damages awarded by the U. S. court were not awarded
to the U S. governnent or at the suit of the U S. governnent.
Furthernore, the award was conpensatory in nature. In nmy view,
t he judgnent does not fall within the penal |aw exception.

CONCLUSI ON

[46] United's conplaint set out in sonme detail the precise
relief it was seeking. Again, the defendants chose to do
not hi ng. Unfortunately, they nust now live with the
consequences of that deci sion.

[47] It is conceded and | accept that United's U S. action
had a real and substantial connection with Illinois. | amalso

satisfied that the U S. judgnent sought to be enforced is final

and concl usive and is not subject to inpeachnment on any of the
grounds [ page44] advanced by the defendants. As such, judgnent
is granted to the plaintiff as set out in paras. 1(b) and (c)
together with prejudgnent interest of its statenent of claim
If the parties are unable to agree on the particulars relating
to prejudgnent interest or costs, brief witten subm ssion[s]
are to be nade.

Action all owed.
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