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Conflict of laws -- Foreign judgnents -- Enforcenent --
Appel l ants were Lloyd's Nanmes -- Lloyd's conpelled appellants
to enter into reinsurance contracts -- Lloyd's paid prem uns
to reinsurer on behalf of appellants and then brought action
in UK to recover premuns fromappellants -- Appellants
clainmed that fraud on behalf of Lloyd' s gave rise to right on
their part to rescind their contracts with Lloyd's -- Lloyd's
action allowed -- Lloyd's application to register and enforce
judgnent in Ontario allowed -- Appeal dismssed -- Appellants
not denied natural justice by being prevented fromraising
fraud defence and obtaining rescission in English courts --
English court took existence of fraud on part of Lloyd s as
given and still held that rescission not available to
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appellants -- Failure to conply with prospectus requirenents
of Ontario Securities Act may make foreign judgnent
unenforceable in Ontario as against public policy in
appropriate circunstances -- Lloyd's presuned failure to
conply with prospectus requirenents of Ontario securities

| egislation did not in circunstances of this case constitute
reason for refusing to register and enforce U K. judgnments as
contrary to public policy of Ontario -- Reciprocal Enforcenent
of Judgnents (U K ) Act, RS O 1990, c. R-6.

The appellants were Lloyd' s Nanes. They alleged that Lloyd's
acted fraudulently in concealing the magnitude of risks
associated wth asbestos exposure clains arising in the United
States from about m d-1980. By 1991 or 1992, the insurance
market was in crisis and Lloyd's made cash calls on the Nanes
and threatened to draw upon their letters of credit. In 1991,
a group of Canadi an Nanes issued a statenent of claimin
Ontario against Lloyd' s and a nunber of banks, seeking an
injunction to prevent the banks from paying out on the letters
of credit and preventing Lloyd's fromtrying to draw down on
the letters of credit. They argued that their contracts with
Lloyd's were void ab initio as having been induced by fraud
and made in contravention of the Ontario Securities Act,
RS O 1990, c. S.5. Lloyd's successfully noved to stay the
action on the basis of forum non conveniens. The notions judge
determ ned that the proper forumfor the determ nation of the
i ssues was the United Kingdom because of the choice of |aw
clause in Lloyd s General Undertaking. In addition, he
determ ned that the English courts should take jurisdiction
because the proceedi ng had a nore substantial connection to
Engl and. Lloyd' s drew down the Nanes' letters of credit and
made cash calls. Wen the appellants did not pay the cash
calls, Lloyd' s paid the losses fromits Central Fund. After
1993, a nunber of cases brought by action groups of Nanes
agai nst Managi ng Agents for negligence went to trial or
settled. Sone of the appellants were successful in these
actions. Because of the chaos in the insurance market and in
order to keep Lloyd's viable, Lloyd s sought a way to settle
all the litigation in the market and the outstanding clains.
As part of its Reconstruction and Renewal Plan ("R & R Plan"),
Ll oyd's made an offer to Nanes worldwide to settle clainms in
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respect to their 1992 and prior underwiting years. |In order
to effect the R& R Plan, a contract of reinsurance was
entered into wth a group of compani es known as Equitas. The
Equi tas reinsurance contract covered the entire non-life

i nsurance market for the 1992 and prior underwiting years.
The appellants did not accept the R& R Settlenent Ofer, but
nevertheless still had their liabilities mandatorily reinsured
by Equitas. Lloyd's conpelled themto contract with Equitas by
i nposi ng upon them a repl acenent managi ng agent which Lloyd's
then directed to execute the reinsurance contracts on behal f
of the Nanmes. Lloyd's paid all Equitas prem uns ow ng, and the
rights to collect the Equitas prem uns were then assigned to
it. Clause 5.5 of the reinsurance contract provided that each
Name was obliged to pay his premumfree and clear from any
set-of f, counterclaimor other deduction, including in respect
of clainms against Lloyd's. It also provided for a waiver by
the Nane to any claimto a stay of execution on the judgnent.
Ll oyd's then conmenced actions to recover the Equitas prem uns
fromthe appellants. Various Nanmes rai sed various defences,

i ncluding that they were not bound because of their non-
acceptance of the R & R settlenent offer; that Lloyd s had
exceeded its power to anend or enact by-laws in creating the R
& R schene; that the assignnment to Equitas from LI oyd' s was

i nproper; that the fraud by Lloyd' s gave rise to a right to
rescind the Nanmes' contract with Lloyd's; that fraud by

Ll oyd's should give rise to a set-off of the fraud clains

agai nst the premumclains; that a stay of execution should be
granted until the determ nation of the fraud clains; and that
Ll oyd' s had breached Canadi an securities legislation. In a
series of judgnents, those defences were held to be w thout
merit. Those decisions were upheld by the Court of Appeal.

Ll oyd's sought to register those judgnments for enforcenent
in Ontario under the Reciprocal Enforcenent of Judgnents
(UK) Act, RS. O 1990, c. R 6, which incorporates the
Conventi on Between Canada and the United Kingdomfor the
Reci procal Enforcenent of Judgnents in Cvil and Conmmerci al
Matters. Article 1V(1) of the Convention provides that
regi stration of the judgnment shall be refused or set aside if
(a) the judgnent has been satisfied; or (e) enforcenent of the
j udgment woul d be contrary to public policy in the territory
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of the registering court. The appellants submtted that
enforcenment of the judgnents would be contrary to the public
policy of Ontario on two bases: (1) There was a denial of
natural justice because the appellants were denied the
opportunity to litigate their allegations of fraud agai nst

Ll oyd's; and (2) because Lloyd's contravened the Ontario
Securities Act by trading in securities without filing a
prospectus, it would be against the public policy of Ontario
to enforce judgnments at the behest of Lloyd' s based on
agreenents entered into in breach of the Securities Act. They
al so submtted that certain of the judgnents had been
effectively satisfied in whole or in part. The parties and the
application judge agreed to proceed by determ ning the natural
justice and public policy issues on the basis that the
appel l ants coul d prove the underlying facts upon which they
relied. The application judge held that, assum ng that the
appel l ants' allegations of fraud were proven, those

al l egations woul d not provide a defence to registration of the
U K judgnents on the ground that enforcenment would be
contrary to natural justice or public policy. She also found
that, assumng that Lloyd's was required to deliver a
prospectus pursuant to the Ontario Securities Act and failed
to do so, registration of the U K judgnents would not be
contrary to public policy. Finally, she found that the

j udgnents had not been satisfied within the neaning of the
statute. An order was issued for the registration and
enforcenent of the judgnents. The appel |l ants appeal ed.

Hel d, the appeal should be dism ssed.

At common law, a failure of procedural natural justice is a
separate ground for non-enforcenent of a foreign judgnment from
whet her enforcenent would be contrary to the public policy of
the registering jurisdiction. It was unnecessary to decide in
this case whether a denial of natural justice, not
specifically referred to in Article 1'V(1) and (2), is included
wi thin the public policy provision of the Reciprocal
Enf orcenment of Judgnments (U K ) Act because there was no
denial of natural justice in the English proceedi ngs. However,
for the purpose of analysis, it was assuned that a denial of
natural justice can be considered to be an aspect of public
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policy and therefore within the public policy ground for
refusal to register under Article IV(1)(e).

The U K courts gave full consideration to the fraud defence
by assumi ng that the appellants would be able to prove the
frauds they alleged. They took the defence at its highest, but
still held that it would not anmobunt to a defence in law to
prevent judgnment going on Lloyd' s Equitas prem umclains. The
English court held that there could be no rescission by the
Nanes of their contracts with Lloyd' s for fraudul ent
m srepresentation for two reasons. First, rescission wuld
adversely affect third parties. Second, because, as a matter
of law in England, nenbership in Lloyd' s is essential for
Nanes to conduct the insurance business, it is fundanentally
i nconpati ble with the business that has been carried on for
Nanes to withdraw, retroactively, frommenbership in Lloyd' s
Therefore, the court concluded, restitutio in integrum was
i npossi ble. The court also held that Cause 5.5 of the Equitas
contract, preventing any set-off against the anmount owi ng for
premuns to Equitas as part of the R & R settlenent included
any set-off for the fraud clains nmade agai nst LI oyd's.
Accepting the fraud all egations as proved, the court proceeded
to hold that the premuns were still ow ng because C ause 5.5
was not affected nor was its effect |essened. The appell ants
were not denied natural justice.

Taken on its own and in isolation fromother factors, to
condone a breach of the full, true and plain disclosure
obligations and the anti-fraud nmeasures contained in
securities regulation |egislation would be contrary to the
public policy of Ontario. Both on the basis of the assuned
fact that there was a breach of the Securities Act making the
underlying transaction prima facie unenforceable in an action
brought in Ontario at the suit of Lloyd' s, and because such
non-conpliance with the Securities Act involves fundanental
and essential values, the enforcenent of such a judgnent in
many circunstances woul d be prohibited under the Reci procal
Enf orcenment of Judgnents (U K ) Act as contrary to the public
policy of Ontario. However, it would not be contrary to public
policy to register and enforce the judgnents in Ontario in
this case because of two factors. First, the application judge
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on the 1991 stay application found that the proper forumfor
determ nation of issues arising out of the nenbership in
Lloyd's by the Ontari o Names was not Ontario but England, and
t hat decision was affirnmed by the Ontario Court of Appeal

That decision was effectively a decision that if the English
courts determned that Ontario | aw was not the proper |aw of
the contracts, the resulting judgnments would not be contrary
to Ontario's public policy. Had the Ontario Court of Appeal
been of the view that conpliance with the Securities Act was
so basic to the public policy in Ontario that a judgnent which
did not give effect to the Act could never be registered and
enforced, then it would have treated that as a factor which,
in effect, trunped all other factors and it woul d have stayed
the action. To now conclude that the English judgnents were
unenforceable in Ontario as contrary to the public policy of
this jurisdiction wuld undermne the credibility of the
earlier decisions of the Ontario courts and of our judicial
system

To grant rescission to sone Nanmes, when the insurance
policies which they have underwitten remain outstanding,
woul d create a situation of econom c chaos as well as
unfairness. Furthernore, because the Nanmes would retain their
obl i gations under those policies, they would benefit fromthe
Equitas schenme. Therefore, the result reached by the English
courts, that the Nanes had to pursue their damages renedy for
fraud after paying their premuns and participating in the
schenme necessary to retain the viability of this very
i nportant worl dw de insurance market, was a sensible one. In
that context, the public policy of enforcing the rules of
comty where justice, necessity and conveni ence all favour
enf orcenment, outwei ghed the concerns that m ght otherw se
exi st where there was a breach of the prospectus requirenent
of the Securities Act.

Ash v. Lloyd's Corp. (1992), 9 OR (3d) 755, 94 D.L.R

(4th) 378, 7 CP.C. (3d) 364 (C.A), supp. reasons (1992), 95
D.L.R (4th) 766, 7 C.P.C. (3d) 372 (Ont. C A ), affg (1991),
6 OR (3d) 235, 87 D.L.R (4th) 65, 7 CP.C. (3d) 343 (Gen
Div.); Block Bros. Realty Ltd. v. Ml lard and Detra Hol di ngs
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Ltd. (1981), 27 B.C.L.R 17, 122 D.L.R (3d) 323, [1981] 4
WWR 65 (C. A); Boardwal k Regency Corp. v. Maal ouf (1992), 6
OR (3d) 737, 88 D.L.R (4th) 612 (C. A), revg (1988), 68
OR (2d) 753, 59 D.L.R (4th) 760, 43 B.L.R 83 (H.C.J.);
Kidron v. Grean (1996), 48 OR (3d) 775 (Gen. Div.); Morguard
| nvestnents Ltd. v. De Savoye, [1990] 3 S.C.R 1077, 52

B.C LR (2d) 160, 76 D.L.R (4th) 256, 122 NR 81, [1991] 2
WWR 217, 46 CP.C. (2d) 1, 15 RP.R (2d) 1; AOd North
State Brewing Co. v. New ands Services Inc. (1998), 58

B.C LR (3d) 144, [1999] 4 WWR 573, 41 B.L.R (2d) 191, 23
C.P.C (4th) 217 (C A), affg (1997), 47 B.C.L.R (3d) 254
(S.C Sigurdson v. Farrow (1981), 15 Alta. L.R (2d) 180,

121 D.L.R (3d) 183 (QB.); Tolofson v. Jensen, [1994] 3
S.CR 1022, 100 B.C.L.R (2d) 1, 120 D.L.R (4th) 289, 175
N.R 161, [1995] 1 WWR 609, 22 CC L. T. (2d) 173, 32 C P.C
(3d) 141, 7 MV.R (3d) 202, consd

O her cases referred to

Adans v. Cape Industries plc, [1991] 1 AIl EER 929 (CA);
Allen v. Lloyd' s of London, 94 F.3d 923 (4th Cr. 1996);
Andrews v. Grand & Toy Al berta Ltd., [1978] 2 S.C R 229, 83
DL.R (3d) 452, 3 CCL.T. 225, [1978] 1 WWR 577, 19 NR
50, 8 AR 182; Arnold v. Teno, [1978] 2 S.C.R 287, 83 D.L.R
(3d) 609, 3 CCL.T. 272, 19 NR 1; Beals v. Sal danha (2001),
54 OR (3d) 641, [2001] O J. No. 2586 (C. A ), varg (1998), 42
OR (3d) 127, 27 C.P.C. (4th) 144 (Gen. Div.); Bonny v.
Society of Lloyd's, 3 F.3d 156 (7th Gr. 1993); Canadi an
Acceptance Corp. Ltd. v. Matte (1957), 22 WWR 97, 9 D.L.R
(2d) 304 (Sask. C A ); Commttee for Equal Treatnent of
Asbestos M nority Shareholders v. Ontario (Securities
Comm ssion), 2001 S.C.C. 37; Crockett v. Society of Lloyd's
(2000), 189 Nfld. & P.E.1.R 129, 571 AP.R 129 (P.E 1.T.D.);
Fender v. St. John-MIldmay, [1938] A.C. 1, 53 T.L.R 885, 81
Sol. Jo. 549, [1937] 3 AIl E.R 402, 106 L.J.K B. 641, 157
L.T. 340 (H. L.); Four Enbarcadero Center Venture v. Kal en
(1988), 65 OR (2d) 551, 27 C.P.C. (2d) 260 (H. CJ.);
Haynsworth v. The Corporation, 121 F. 3d 956 (5th Gr. 1997);
Hunt v. T & Nplc, [1993] 4 S CR 289, 8 B.CL.R (2d) 1,
109 D.L.R (4th) 16, [1994] 1 WWR 129, 21 C.P.C. (3d) 269;
Jones v. F.H Deacon Hodgson Inc. (1986), 56 O R (2d) 540, 31
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D.L.R (4th) 455, 34 B.L.R 1 (H CJ.); Lipcon v. Lloyd s,

[ 1998] CA11-Q 402 (11th Gr.); Mrrison v. Society of Lloyd s
(2000), 224 N.B.R (2d) 1, 574 AP.R 1 (C A) [Leave to
appeal to S.C.C. refused (2000), 263 NR 391n, 228 N.B.R
(2d) 402n, 588 A.P.R 402n], affg (1999), 208 N.B.R (2d) 337,
531 AP.R 337 (QB.); National Surety Co. v. Larsen, [1929] 3
WWR 299, 42 B.C.R 1, [1929] 4 D.L.R 918 (C. A ); Qubec
(Sa majest du Chef) v. Ontario (Securities Conmm ssion)

(1992), 10 OR (3d) 577, 97 D. [L.R (4th) 144 (C. A);

Ri chards v. Lloyd's of London, 135 F.3d 1289 (9th G r. 1998);
Riley v. Kingsley Underwiting Agencies, 969 F.2d 953 (10th
Cr. 1992); Roby v. Corporation of Lloyd's, 996 F.2d 1353 (2nd
Cr. 1993); Royal Bank of Canada v. G obman (1977), 18 OR
(2d) 636, 83 D.L.R (3d) 415 2 RP.R 101, 25 C.B.R (N.S.)
132, 2 B.L.R 145 (H. C.J.); Sidmay Ltd. v. Wehttam | nvest nents
Ltd., [1967] 1 OR 508, 61 D.L.R (2d) 358 (C. A ); Society of
Ll oyd's v. Ashenden, unreported, No. 98C5335 (U S. Dist. C.
1. April 22, 1999); Society of Lloyd' s v. Grace, [2000]
NY-QL 10604 (S.C. App. Div.), affg, unreported, No. 604065/98
(N.Y.S.C. Novenber 12, 1999); The Brenen v. Zapata Of-Shore
Co., 407 U.S. 1 (1972); The Society of Lloyd' s v. Daly,
reasons rel eased January 27, 1998; The Society of Lloyd' s v.
Fraser & Os, [1998] E . WJ. No. 1045 (C. A ); The Society of
Lloyd's v. Jaffray, [2000] EEWJ. No. 57 [31 (QB.D.); The
Society of Lloyd's v. Leighs, Lyon and W1 ki nson, [1997]
N.L.OR No. 721 (C. A); The Society of Lloyd s v. WIKkinson,
reasons rel eased April 23, 1997; Thornton v. Prince Ceorge
School District No. 57, [1978] 2 S.C. R 267, 83 D.L.R (3d)
480, [1978] 1 WWR 607, 3 CCL.T. 257, 19 NR 552; United
States of Anmerica v. Ivey (1996), 30 OR (3d) 370, 139 D.L.R
(4th) 570, 27 B.L.R (2d) 243 (C. A ) [Leave to appeal to
S.C.C. refused (1997), 218 N.R 159n, [1996] S.C.C A No.
582], affg (1995), 26 OR (3d) 533, 130 D.L.R (4th) 674, 27
B.L.R (2d) 221 (Gen. D v.)

Statutes referred to

Bankruptcy and Insolvency Act, RS C 1985, c. B-3

I nternational Commercial Arbitration Act, RS. O 1990, c. 1.9

Reci procal Enforcenent of Judgments (U K ) Act, RS O 1990,
c. RG6
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Securities Act, RS . O 1990, c. S.5, s. 53(1)

Rul es and regul ations referred to

Rules of Cvil Procedure, RR O 1990, Reg. 194, rules 20, 21,
24, 27.09, 38.10, 73

Rul es of the Suprene Court, 1965, S.1. 1965, No. 1776, Orders
14, 14A

Conventions referred to

Conventi on Between Canada and the United Ki ngdom of G eat
Britain and Northern Ireland Providing for the Reciprocal
Recogni ti on and Enforcenent of Judgnents in Cvil and
Commercial Matters, RS O 1990, c. R 6, Schedule, Art. 1V,
ss. 1, 3

Authorities referred to

Castel, J.G, Canadian Conflict of Laws, 4th ed. (Toronto:
Butterworths, 1997)

Dicey, A V., The Conflict of Laws, 9th ed. (London: Stevens,
1973)

Report of the United Nations Comm ssion on International Trade
Law, Can. Gaz. 1986, Part 1, Vol. 120, No. 40, Supp. No. 17
(A 40/ 17)

APPEAL from a judgnment of Swinton J. (2000), 44 C P.C. (4th)
246, [2000] I.L.R 1-3788 (S.C.J.) allowng an application to
regi ster and enforce foreign judgnents.

Al an Lenczner, QC., Sheila Block and Genn Smth, for
appel | ant s.

Harvey Chaiton, Mark Hartman and George Benchetrit, for
respondent.

The judgnent of the court was delivered by

2001 CanLll 8586 (ON CA)



[1] FELDVMAN J.A.: -- This case represents the second Ontario
install ment of the story of a worldw de investnent disaster.
It is the final chapter of the quest by The Society of Lloyd' s
to enforce judgnments granted in Engl and agai nst certain
Ontario investors who becane nenbers of Lloyd's in the 1980s
("Names") without fully appreciating the potential nagnitude
of the risks associated with becom ng a Lloyd' s Nane. The
| egal history of the appellants' fight to avoid liability to
Lloyd's mrrors simlar battles waged around the world by
ot her donestic and international Nanes. [See Note 1 at end of
docunent ]

[ 2] The judgnent appealed fromgranted Lloyd' s registration
for enforcenment in Ontario of judgnments obtained in the United
Ki ngdom agai nst certain Canadi an Nanes. Lloyd's commenced five
"test case" applications involving five Nanmes, but it was
agreed that all 88 respondent Nanes woul d be bound by the
result. Since the judgnent, but before the appeal was argued,
several of the affected Nanes entered into settlenents with
Ll oyd's, while a nunber of others conmmenced proceedi ngs under
t he Bankruptcy and Insolvency Act, R S.C. 1985, c¢. B-3, thus
stayi ng these proceedi ngs agai nst them The appeal proceeded
on behalf of the remaining appellants within the "test case"
cont ext .

[ 3] The Reci procal Enforcenent of Judgnents (U K. ) Act,
RS O 1990, c. R 6, defines an Ontario court's jurisdiction
to grant or deny registration. The Act incorporates the
Conventi on Between Canada and the United Ki ngdom of G eat
Britain and Northern Ireland Providing for the Reciprocal
Recogni ti on and Enforcenent of Judgnents in Cvil and
Commercial Matters, which is in force as a Schedule to the
Act. Article IV of the Convention provides inter alia that:

1. Registration of a judgnment shall be refused or set
aside if

(a) the judgnent has been sati sfied;
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(b) enforcenment of the judgnment would be contrary to
public policy in the territory of the registering
court;

If at the date of the application for registration the
judgnent of the original court has been partly satisfied,
the judgnent shall be registered only in respect of the
bal ance renmai ni ng payabl e at that date.

[4] Rule 73 of the Rules of Cvil Procedure, R R O 1990
Reg. 194, provides an application procedure to register and
enforce a judgnent in accordance with the Act. Relying on
Article 1V(1)(e), the appellants submtted to Swinton J. that
enforcenment of the judgnents would be contrary to the public
policy of Ontario on two bases: (1) There was a denial of
natural justice because the appellants were denied the
opportunity to litigate their allegations of fraud agai nst
Ll oyd's; and, (2) Because Lloyd' s contravened the Ontario
Securities Act, RS. O 1990, c¢c. S.5, by trading in securities
wi thout filing a prospectus, it would be against the public
policy of Ontario to enforce judgnents at the behest of
LI oyd's based on agreenents entered into in breach of the
Securities Act. Relying on Article 1V(1)(a) and Article 1V(3),
the appellants also submtted that certain of the judgnents
had been effectively satisfied in whole or in part.

[5] In order to expedite an efficient and effective process
w t hout the need for extensive cross-examnation on the
affidavits filed, the parties and the application judge agreed
to proceed by determ ning the natural justice and public
policy issues on the basis that the appellants could prove the
underlying facts upon which they relied. The two issues were
agreed as foll ows:

(1) Assum ng that the appellants' allegations of fraud are
proven, would these allegations provide a defence to
regi stration of the U K judgnents on the ground that
enforcenent would be contrary to natural justice or public
policy; and,
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(2) Assumng that Lloyd' s was required to deliver a prospectus
pursuant to the Ontario Securities Act and failed to do
so, would registration of the U K judgnents be contrary
to public policy?

|f the determ nation was that taking the appellants' position
at its highest, enforcenent of the judgnents in Ontario would
not be contrary to natural justice or public policy, then the
applications would be all owed, subject to the issue of whether
certain judgnents had been satisfied in whole or in part. The
adopt ed procedure was not chall enged on appeal .

[6] The application judge answered both questions in favour
of Lloyd's and also ruled that the judgnents had not been
satisfied within the neaning of the statute. Consequently, an
order was issued for the registration and enforcenent of the
j udgnent s.

[ 7] The appel |l ants chal | enge her decision on the foll ow ng
t hree grounds:

(1) The application judge applied the wong test on the
application, thereby holding the appellants to a nore
oner ous burden of proof;

(2) The application judge erred in failing to find that there
was a denial of natural justice in the procedure enpl oyed
by the U K courts; and,

(3) The application judge erred in failing to find that it
woul d be contrary to public policy for the judgnents to be
regi stered and enforced in Ontario, given the
contravention of the Ontario Securities Act.

FACTS

[ 8] The factual background of the Lloyd' s saga has been
repeated in nunerous judgnents in England, the United States,
Canada and other jurisdictions which have dealt with the
vari ous aspects of the Lloyd' s litigation. Swinton J. clearly
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and conprehensively set out in her reasons the factual
background of the structure of Lloyd' s and the history of the
appel lants' legal struggle with it. As the factual background
is not in dispute, | adopt her recital of the facts and
background as set out at paras. 8-28 [pp. 251-56 C. P.C. ] of
her deci si on:

The Factual Background

Ll oyd' s does not carry on an insurance business. |nstead,
the function of Lloyd's is to regulate and provi de services
to the Lloyd's insurance market. Underwiting is carried out
by "Nanmes" -- individuals who underwite insurance through
LI oyd's syndicates. Al of the respondents here have been
Nanes.

Affidavits filed by the respondents indicate the way in
whi ch sone of the Nanes were recruited by Lloyd's. For
exanpl e, Jacqueline Levin indicates that she was recruited
by Lloyd' s agents in Ontario. She stated that an application
for menbership nust be nade through a Menbers' Agent,
aut hori zed by Lloyd's to recruit nenbers. She also had to
attend a Rota Conmttee interview in London, England, where
she was questioned about becom ng a nenber of Lloyd's by a
menber of the Council of Lloyd's, the Society's governing
body. After being accepted, she then signed the necessary
docunents in England, and she was given copies. The
affidavit of Paul F. Saunders outlines in nore detail the
witten informati on he received prior to becom ng a nenber.

To be accepted for nenbership, the Names were required to
enter into a series of agreenents with the Menbers' Agent
and Lloyd's itself, including the General Undertaking, the
Agency Agreenent and the Lloyd's Underwiting Menbers'
Security Agreenent. The CGeneral Undertaki ng bound the Nanes
to conply with directions inposed by Lloyd s Council. Like
t he ot her documents signed, it mandated that disputes with
Ll oyd's nmust be heard in the English Courts and be governed
by the | aws of England. For exanple, O ause 2.1 reads:

The rights and obligations of the parties arising out of
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or relating to the nenber's nenbership of, and/or
underwiting of insurance business at, Lloyd s and any
other matter referred to in this Undertaking shall be
governed by and construed in accordance with the Laws of
Engl and.

Each Nanme nmust | odge a deposit with Lloyd's equal to a
certain percentage of the premuminconme, normally in the
formof a letter of credit. As well, Names nust appoint a
regi stered Menbers' Agent to act on their behalf, to whom
they del egate the conplete control of their affairs at
Ll oyd' s.

The Nanmes group together in syndicates, which are nanaged
by a Managi ng Agent, whose nanme is often associated with the
syndicate. A syndicate is not a legal entity nor a
partnership; rather, it is sinply a group of Nanes who join
a particular syndicate for a particular underwiting year.
Each policy of insurance issued at Lloyd s consists of
i ndi vi dual contracts made on behal f of the individual Nanes
participating in the syndicate. Each Nane is only liable for
his share of the risk, but not for the share of any other
Nane. However, the Nanme has unlimted liability to the
extent of all his assets in respect of his insurance
obligations at Lloyd's.

Al'l premuns received for insurance policies are credited
to a Prem uns Trust Fund, which is governed by a Prem uns
Trust Deed. Its prine purpose is for the protection of
pol i cyhol ders. Each nenber is also required to nmake annual
mandatory contributions to the Central Fund, which exists
primarily to protect policy holders. It is used if clains
cannot be satisfied through the Nanes' Lloyd' s funds and
personal assets.

The respondents allege that Lloyd' s acted fraudulently in
conceal ing the magni tude of risks associated wi th asbestos
exposure clains arising in the United States from about m d-
1980. Normally, the accounts of a syndicate are |eft open
for three years in order to defer the distribution of the
profit until the pattern of clainms' settlenent for the
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syndi cate year in question can be determ ned with reasonabl e
certainty. Reinsurance to close is obtained, usually by
paying a premumto the followi ng underwiting year of the
sane syndicate. This premumis intended to cover the total
out standi ng clains, including those not yet reported in
respect of risks signed in the year of account and those
still outstanding fromall previous years. However, if the
cl osing reserve cannot be calculated with sufficient
certainty, and there are insufficient funds to purchase

rei nsurance to close, the syndicate is |left open.

The respondents allege that despite the inpossibility of
determining the liability in respect of asbestosis,
virtually every syndicate closed its 1979 year of account at
Decenber 31, 1981, taking reserves over a series of years in
an attenpt to spread the | osses over the Nanes who
underw ote the syndicates throughout the 1980's. Apparently
during the 1980's, Lloyd' s recruited a considerabl e nunber
of new Names. The respondents state that they were generally
recruited in 1986 and after, becom ng Nanes in 1987 and
subsequent years, although the affidavit of Eric Mellish
Lane indicates that he becane a Nanme in 1979. They believe
that Lloyd's msrepresented to themthe risks to which they
wer e exposed from asbestos and other long tail risks.
Specifically, Lloyd s know edge of future enornous and
unquantifiable | osses and its failure to disclose this
information are alleged to be fraudul ent conduct. So, too,
was the publication of Lloyd s d obal Accounts, which are
al l eged to have contained m sl eading i nformati on about the
financial health of the syndicates.

By 1991 or 1992, the insurance market was in crisis.
Ll oyd's made cash calls on the Nanes and threatened to draw
upon their letters of credit. In 1991, a group of Canadi an
Nanmes issued a Statenment of Claimin Ontario against Lloyd' s
and a nunber of banks, seeking an injunction to prevent the
banks from paying out on the letters of credit, and
preventing Lloyd's fromtrying to draw down on the letters
of credit. They argued that their contracts with Lloyd' s
were void ab initio as having been induced by fraud and nmade
in contravention of the Securities Act. Lloyd' s brought a
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nmotion to stay the action on the basis of forum non

conveni ens, and was successful. MKeown J. determ ned that
the proper forumfor the determ nation of the issues was the
Uni ted Ki ngdom because of the choice of |aw clause in

Ll oyd's General Undertaking. In addition, he determ ned that
the English courts should take jurisdiction because the
proceedi ng had a nore substantial connection to Engl and (Ash
v. Lloyd's Corp. (1991), 6 OR (3d) 235 (Gen. Div.) at

248). That decision was upheld by the Court of Appeal
((1992), 9 OR (3d) 755 (C. A ); leave to appeal refused by
the Suprenme Court of Canada, [[1992] S.C.C. A No. 357,
Cctober 8, 1992]). Witing for the Court of Appeal, Carthy
J.A stated at 758:

Wth a starting point of treating Lloyd s as the engi ne of
the defence and treating the clains against it as the
prom nent concern in selecting a forum | endorse the
entirety of McKeown J.'s reasons for staying the action
agai nst Lloyd's. Even w thout the exclusive jurisdiction
cl auses, the contracts are to be perfornmed in England, the
al | eged wongful conduct was on the part of a |arge nunber
of English residents who carry out the day-to-day
functions under Lloyd's jurisdiction, and the overal
picture is of an overwhelmng affinity to Engl and.

Ll oyd's drew down the Nanes' letters of credit, but also
made cash calls. Wen the respondents did not pay the cash
calls, Lloyd' s paid the losses fromthe Central Fund, and in
1992 brought an action in the H gh Court of Justice of the
Uni ted Ki ngdom agai nst [many] of the respondents for
rei mbursenent of the anobunts paid. One of the defendants,

Dr. Gan Carlo Mason fromHam Iton, Ontario, filed a defence
and countercl ai mdenying that there was noney owi ng to

Ll oyd' s because of the fraudul ent conduct and

m srepresentations by Lloyd's related to asbestos | osses.
This action has never proceeded to trial as a result of an
order of the Commercial Court of the Hi gh Court of Justice
that Lloyd' s was not required to proceed with the Mason case
and could leave it in abeyance while it pursued the

Cl enment son case, which raised defences relating to European
Community law. To date, none of the Central Fund Wits cases
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has proceeded.

After 1993, a nunber of cases brought by action groups of
Names agai nst Managi ng Agents for negligence went to trial
or settled. When the Nanes succeeded, danmages were awar ded
to them Sone of the respondents here were successful in
t hese actions. In subsequent litigation, the House of Lords
determned that the litigation recoveries of the Nanmes
related to negligent underwiting are part of the Prem uns
Trust Funds. Simlarly, litigation recoveries related to
negligent advice in portfolio selection are part of the
Prem uns Trust Funds to the extent provided in the Prem uns
Trust Deeds. Lloyd' s is the Regul ating Trustee of Nanes'
Prem uns Trust Funds. In its capacity as Trustee, Lloyd s is
entitled to those litigation recoveries and nust deal with
themin accordance with the Prem uns Trust Deeds (The
Society of Lloyd' s v. Robinson, [[1999] H L.J. No. 17, House
of Lords, reasons delivered March 25, 1999]). Those funds
are currently held by various solicitors for the action
groups in escrow accounts, and there is ongoing dispute
about their rel ease.

Because of the chaos in the insurance market and in order
to keep Lloyd's viable, Lloyd s sought a way to settle al
the litigation in the market and the outstanding clainms. In
July, 1996, as part of its Reconstruction and Renewal Pl an
("R &R Plan"), Lloyd's nmade an offer to Nanes worl dw de
to settle clainms in respect to their 1992 and prior
underwriting years. In order to effect the R & R Plan, a
contract of reinsurance was entered into with a group of
conpani es known as "Equitas". The Equitas reinsurance
contract covered the entire non-life insurance market for
the 1992 and prior underwiting years. Those Nanes who
accepted the offer waived all clains against Lloyd' s,
Equitas, agents and auditors in respect of 1992 and prior
years.

While the offer was accepted by a vast nmajority of Nanes
wor | dw de, the respondents did not do so. Neverthel ess,
t hose Nanes who did not accept the R & R Settlenent Ofer
still had their liabilities mandatorily reinsured by
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Equitas. Lloyd' s conpelled themto contract with Equitas by
i nposi ng upon them a repl acenent managi ng agent call ed
"AUA9", which Lloyd's then directed to execute the

rei nsurance contracts on behalf of the Nanmes. Lloyd's paid
all Equitas premunms owm ng, and the rights to collect the
Equitas prem unms were then assigned to it. Cause 5.5 of the
rei nsurance contract provided that each Nanme was obliged to
pay his premumfree and clear fromany set-off,
countercl ai mor other deduction, including in

respect of clains against Lloyd's. It also provided for a
wai ver by the Nanme to any claimto a stay of execution on

t he judgnent.

The English Court Proceedings

LI oyd' s then commenced actions to recover the Equitas
prem uns fromthose Nanes who did not accept the R &R
of fer, including the respondents here. Various Nanes raised
numer ous defences, arguing that they were not bound because
of their non-acceptance of the R & R settlenent offer; that
Ll oyd's had exceeded its power to anmend or enact by-laws in
creating the R & R schene; that the assignnment to Equitas
fromLloyd s was inproper; that the fraud by Lloyd s gave
rise to aright to rescind the Names' contract with Ll oyd's;
that fraud by Lloyd's should give rise to a set-off of the
fraud clains against the premumclains; that a stay of
execution should be granted until the determ nation of the
fraud clains; and that Lloyd' s had breached Canadi an
securities legislation. Issues of quantum were al so raised.

In a series of test cases nmanaged t hrough the Comrerci al
Court, Lloyd's noved under R S.C. Orders 14 and 14A, which
bear sone simlarity to Ontario's Rules 20 and 21 dealing
W th summary judgnent and determ nation of a prelimnary
point of law. Under O 14, r. 3, the English Court nust ask
whet her there is "an issue or question in dispute which
ought to be tried."

In a series of judgnents, Justices Col man and Tuckey of
the Comercial Court wote | engthy reasons in which they
stated that the defences raised were without nerit. Their
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deci sions were upheld by the Court of Appeal. A brief
summary foll ows.

In The Society of Lloyd' s v. Leighs (February 20, 1997),
Colman J. rejected defences based on the fact that the Nanes
had not accepted the R & R plan and therefore, could not be
bound by it, and that Lloyd's had no title to sue in respect
of noneys payable under the R & R plan. Canadi an Nanes were
intervenors in this proceeding. In a subsequent decision
rel eased on April 23, 1997, The Society of Lloyd's v.

W ki nson, he determ ned that even if Lloyd s had engaged in
fraudul ent conduct, the |law of rescission would not apply in
t he circunstances because of the inpossibility of restitutio
inintegrum He also held that Clause 5.5 of the Equitas
contract prevented the defendants fromsetting off their
counterclaimfor damages for fraud against Lloyd s claimfor
the Equitas prem um and that there should be no stay of
execution against themw th respect to the judgnent for the
Equi tas prem um

The judgnents of Col man J. were upheld by the Court of
Appeal in The Society of Lloyd' s v. Leighs, Lyon and
W ki nson, [[1997] N.L.OR No. 721] (reasons dated July 31
1997), and |l eave to appeal to the House of Lords was
refused. Counsel appeared for 215 Canadi an Nanes, who were
granted intervenor status. The Court upheld the concl usions
of Colman J. that the R& R By-law fell within the Society's
powers, and the directions given to inplenent it were
validly given; that the Nanes had not validly rescinded
their General Undertakings and thereby avoided their
contracts with Equitas concluded on their behalf by AUA9;
that the Nanmes were bound by the "no set off" provision in
Clause 5.5 of the Equitas contract, given their agreenent,
at the tinme that they becane Nanes, to be bound by the
| egislative and regul atory regi ne of the Society; and that
cl ause prevented the non-accepting Nanmes fromraising clains
of fraud against the Society in answer to a claimby the
Society as assignee for the Nane's premum Finally, the
Court refused to order a stay of execution.

Subsequent |y, Tuckey J. determ ned that there was no
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defence to the claimfor the premuns based on the

all egation that Lloyd's had failed to conply with Ontario
securities law (The Society of Lloyd's v. Daly, reasons
dated January 27, 1998). In doing so, he gave full effect to
a legal opinion of Janmes C. Baillie, QC., which had
concluded that the actions of Lloyd s had contravened
Ontario securities | aw because of the failure to file a
prospectus, and thus, the obligations to LIoyd' s would be
unenforceable in Ontario. Tuckey J. neverthel ess held that
the enforcenment of the contractual obligations in England
was not against public policy, and thus, there was no
defence avail abl e based on Ontario securities |aw
Subsequently, in March, 1998, summary judgnent was awar ded
to Lloyd's for the various Equitas prem um anounts. Tuckey
J. granted a stay of execution until the determ nation of a
| eave to appeal application before the Court of Appeal,

al though he refused to order a general stay of execution

Leave to appeal was then sought fromthe Court of Appeal.
In I engthy reasons in Society of Lloyd's v. Fraser & Os,
[[1998] E.WJ. No. 1045] the Court of Appeal denied | eave
to appeal fromthis judgnment of Tuckey J. and ot hers
(reasons released July 31, 1998). The Court noted that there
was no question here of enforcing a contract that would
involve the infringenent of an Ontario |law, and there was no
infringenment of comty. The Court noted that if the Canadian
Nanes were correct and their contracts with Lloyd s were
voi d and unenforceabl e, then so, too, would be the insurance
contracts which they had entered, because their contracts
validity depended upon the validity of the underwiting
menbership with Lloyd's (at 37). Lord Hobhouse concl uded
that "no principle of comty or public policy would suffice
to justify that result.” In the course of these reasons, he
al so stated with respect to the procedure that had been
adopt ed:

Trials are necessary in order to determne triable issues
of fact. It is not the function of the Court on an O 14
hearing to make findings of fact. It is its function to
consi der whether the affidavits | odged by the defendants
in response to the O 14 sumons raise triable issues of

2001 CanLll 8586 (ON CA)



fact which are capable in | aw of providing the defendant
wth a defence to the claimor part of it. (at 29)

As a result of these decisions, the Equitas judgnents are
final in the United Kingdomas there is no further right to
appeal . Lloyd's now seeks to enforce themin Ontario.

ANALYSI S

| ssue 1: The Proper Test On The Application

[9] The appellants' first ground of appeal is that Sw nton
J. erred by failing to apply the test used on a Rule 21
nmotion, that is, to decide an issue of |aw on the basis that
the facts relied on by the noving parties were true, and
t hereby held the appellants to a nore onerous burden of proof
of the facts. The appellants submt that the application judge
did not state what test she was applying, but that her reasons
suggest that she was not applying the Rule 21 procedure on the
basis that she was constrained from doing so where the
procedure used was an application rather than a notion within
an action.

[10] There is no merit to this ground of appeal. Sw nton J.
expl ained very clearly in her reasons that although this is an
application, so that technically Rule 21 is not applicable,
rule 38.10 allows a judge hearing an application to grant or
deny the relief sought or to order an issue to proceed to
trial. She noted that there were no material facts in dispute
with respect to the legal issues to be decided. There is no
suggestion in the reasons that the application judge nade any
finding based on the appellants' failure to prove a fact. To
the contrary, the agreed assunptions which forned the basis of
t he hearing assuned the facts to be nost favourable to the
appel | ant s.

| ssue 2: Denial O Natural Justice In The UK
[ 11] The appellants' second ground of appeal is that the

application judge erred in failing to find that there was a
denial of natural justice in the procedure enployed by the
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U K courts. The appellants refer to the fundanmental right in
Canada and in Ontario of a litigant before the courts to have
atrial so as to have his or her case adjudicated on its
merits. Their position is that they were denied that right in
the U K proceedings which resulted in the judgnents sought to
be registered on the application. There are two branches to
this subm ssion. The first is that it was a denial of natural
justice for the U K court to grant judgnents agai nst the
appel l ants based on the Equitas prem uns nmandat ed under the R
& R plan without allowing themto have their fraud cl ai ns

agai nst Lloyd's adjudicated first. The second is that on the
Order 14 and 14A notions, Colman J. and Tuckey J. made certain
findings of fact on disputed issues without a trial, which is
contrary to our procedures under Rules 20 (sunmary judgnent)
and 21 (determnation of an issue before trial), where facts
in dispute require that the case proceed to trial.

Can the court refuse to register judgnents on the basis of a
deni al of natural justice?

[12] Article I'V(1) of the Convention adopted by the
Reci procal Enforcenent of Judgnents (U K.) Act lists the
ci rcunst ances when the registering court nust refuse to
regi ster a foreign judgnent:

1. Registration of a judgnment shall be refused or set
aside if

(a) the judgnent has been sati sfied;

(b) the judgnment is not enforceable in the territory
of origin;

(c) the original court is not regarded by the
regi stering court as having jurisdiction;

(d) the judgnent was obtained by fraud,
(e) enforcenent of the judgnment would be contrary to

public policy in the territory of the registering
court;
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The Convention does not refer specifically to a denial of
natural justice as a ground for refusal to register. This
om ssion bears sone consi deration, although no issue was
raised as to the authority of the Ontario registering court
under the Act to consider a denial of natural justice as a
separate ground to refuse registration.

[ 13] The jurisprudence regarding the principles for
enforcenent of foreign judgnents has devel oped at common | aw
in the absence of any statutory framework such as the
Reci procal Enforcenent of Judgnents (U K ) Act, for exanple,
bet ween Canada and the United States. The decision of Henry J.
i n Four Enbarcadero Center Venture v. Kalen (1988), 65 O R
(2d) 551, 27 C.P.C. (2d) 260 (H.C.J.), involving a California
default judgnent, is the oft-cited authority on the tests for
enforcenment of a foreign judgnment by an action on the judgnent
in Ontario. The judgnent sought to be enforced nust be both
final and uni npeachable. Henry J. set out five grounds [at p.
571 O.R] upon which a foreign judgnment coul d be inpeached:

(a) the judgnent is a nullity because the court did not have
jurisdiction over the subject matter and the parties;

(b) the defendant was not a party to the foreign action;

(c) the judgnment was procured by fraud on the court;

(d) there was a failure of procedural natural justice; and,

(e) to enforce the judgnent would be contrary to public policy
in Ontario.

[14] In other words, at common |law, a failure of procedural
natural justice is a separate ground for non-enforcenent from
whet her enforcenent would be contrary to the public policy of
the registering jurisdiction.

[ 15] This raises the question whether the om ssion of deni al
of natural justice as a listed ground for non-registration
under the Reciprocal Enforcenent of Judgnents (U K ) Act was
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del i berate, or whether it was considered by the drafters and
by the |l egislature to be enconpassed by the public policy
ground; or, in any event, whether it is open to the court when
interpreting and applying Article 1'V(1)(e) of the Act, to
consi der enforcenent of a judgnent alleged to have been
obt ai ned by a denial of natural justice, in sone aspect as
contrary to the public policy of the enforcing jurisdiction.

[16] Article I'V(2)(a) specifically permts the |law of the
registering jurisdiction to provide for setting aside
regi stration where "the judgnent debtor, being the defendant
in the original proceedings, either was not served with the
process of the original court or did not receive notice of
t hose proceedings in sufficient time to enable himto defend
t he proceedings and, in either case, did not appear." This
section recogni zes one aspect of a denial of procedural
natural justice as a ground which any registering court's |aw
may view as a basis to set aside registration of a foreign
judgnent. Section 1 lists other conditions for refusal to

regi ster, such as fraud, which are al so enconpassed by nat ural
justice. On the basis of the maxi m expressio unius est
exclusio alterius, those Articles may suggest that it is only
to the extent of the listed matters that a denial of
procedural natural justice is to be considered as a basis for
non-enf orcenment. Because the purpose and effect of the Act I s
t he reci procal enforcenent of judgnents between the U K and
Canadi an provinces, it may have been consi dered unnecessary to
make any further reference to the possibility of a denial of
procedural natural justice in judicial proceedings in those
jurisdictions.

[17] On the other hand, the public policy exenption |anguage
of the Reciprocal Enforcenent of Judgnents (U. K ) Act is
simlar to that of the International Comrercial Arbitration
Act, RS . O 1990, c. 1.9, which adopts the [UNCI TRAL] Model
Law on [International] Comercial Arbitration. The comentary
on the neaning of "public policy”" in the Mddel Law, found in
the Report of the United Nations Conm ssion on International
Trade Law on the work of its eighteenth session, June 3-21,
1985 (published in the Canada Gazette, Part |, Vol. 120, No.
40, Cctober 4, 1986, Supplenent No. 17 (A 40/17) at p. 3),
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states [at p. 63]:

297 . . . It was understood that the term"public policy",
whi ch was used in the 1958 New York Convention and many
other treaties, covered fundanental principles of |aw and
justice in substantive as well as procedural respects. Thus,
i nstances such as corruption, bribery or fraud and simlar
serious cases would constitute a ground for setting aside.
It was noted, in that connection, that the wording "the
award is in conflict with the public policy of this State"
was not to be interpreted as excluding instances or events
relating to the manner in which an award was arrived at.

(Enmphasi s added)

[ 18] The issue of whether the concept of "public policy"
i ncl udes exanpl es of denial of natural justice not
specifically listed el sewhere in Article IV, also relates to
and infornms the third ground of appeal, which is whether
enforcenment of these judgnents would be contrary to the public
policy of Ontario. In that context, the appellants ask this
court to consider a broader definition of "public policy" than
the traditional concept involving noral issues, as it has been
defined and applied in the context of enforcenent of foreign
judgnents and ot her awards. Normally, a denial of procedural
natural justice is not considered a noral issue.

[19] Swinton J. comented that a failure of natural justice
has been held to be an aspect of public policy and proceeded
to deal with the appellants' subm ssions on that basis. Henry
J. in Kalen, supra, was prepared to acknow edge counsel's
suggestion that a denial of procedural natural justice in
obtai ning the judgnent may be an aspect of public policy (p.
575 OR).

[20] It is not necessary in this case to finally decide
whet her a denial of natural justice, not specifically referred
toin Article 1'V(1) and (2), is included within the public
policy provision of the Reciprocal Enforcenent of Judgnents
(U.K') Act because, as discussed below, | have reached the
conclusion that there was no denial of natural justice in the
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Engl i sh proceedi ngs which resulted in the judgnents that
Lloyd's is seeking to enforce in Ontario. However for the

pur pose of the analysis, | will proceed on the sane basis as
did Swinton J., that a denial of natural justice can be
considered to be an aspect of public policy and therefore
within the public policy ground for refusal to register under
Article 1V(1)(e).

Was there a denial of natural justice in the UK
pr oceedi ngs?

[21] Sharpe J. noted in United States of Anerica v. |vey
(1995), 26 OR (3d) 533 at p. 550, 130 D.L.R (4th) 674 (Cen
Div.), affd (1996), 30 OR (3d) 370, 139 D.L.R (4th) 570
(CA), leave to appeal to S.C.C. refused (1997), 218 N R
159n, [1996] S.C.C.A. No. 582 that the defence agai nst
enforcenent of a foreign judgnent based on a denial of natural
justice exists in theory, although it is rarely applied in
practice. In Canadian Conflict of Laws, 4th ed. (Toronto:
Butterworths, 1997), J.G Castel |lists exanples [at pp
287-88] of what has not anpbunted to a denial of natural
justice in the context of enforcenent of a foreign judgnent:

A foreign judgnent can be inpeached if the proceedings in
whi ch the judgnent was obtained were contrary to natural
justice. Proceedings are not regarded as havi ng been
contrary to natural justice nerely because the foreign court
adm tted evidence which was i nadm ssi bl e under Canadi an | aw,
or excl uded evidence which was adm ssi ble under the forum s
| aw, nor because of a nmere procedural irregularity on the
part of the foreign court, provided that the unsuccessful
party was given an opportunity to present his or her case.

(Footnotes omtted)

This is not surprising as natural justice is a very flexible
concept, the basis of which is notice and an opportunity to be
heard. Specific procedures vary not only fromforumto forum
but at different courts and tribunals within a forum

2001 CanLll 8586 (ON CA)



(1) Denial of trial on the nerits

[ 22] The appellants claimthat natural justice was denied to
themin the U K proceedings in tw ways. The appel |l ants’
first argunent is that the denial of natural justice in this
case was nore fundanental than any specific procedural failure
or difference, because it prohibited the appellants from
having a hearing on the fundanental issue they raised fromthe
outset: that their entire investnent was based on a fraud
perpetrated on them and therefore they are entitled to
rescind that investnent and not be bound by all of the
obligations that have been inposed as a result of it. They
forcefully submt that when it decided Ash v. Lloyd's Corp
(1992), 9 OR (3d) 755, 94 D.L.R (4th) 378 (C.A), had this
court known that the appellants would not have their fraud
cl ai m heard before judgnent enforcing their obligations was
i nposed, it would never have stayed the action in Ontario by
hol ding that the United Kingdom and not Ontario was the forum
conveni ens for resolving disputes between the Ontario Nanes
and LI oyd's.

[23] It is true that the Ontario courts in 1992 could not
have anticipated the course of this litigation in the UK , or
the neasures ultimately taken to preserve the Lloyd's
i nsurance market, including the "pay now, sue later" rule
whi ch was successfully inposed on the Lloyd s Nanes by the
Equi tas arrangenents and their enforcenent by the U K courts.
However, it cannot be said that had our courts known or
considered this possibility, they would not have stayed the
Ontario action.

[24] In Ash, supra, Carthy J.A enphasized that both the
exclusive English jurisdiction clauses as well as the
connection wth England were the factors that nost influenced
the choice of forum He referred to the fact that the
contracts were to be perforned in England, that the all eged
wr ongful conduct was conduct of English residents carrying out
day-to- day functions under Lloyd' s jurisdiction, and to an
overall picture "of an overwhelmng affinity to England" (p.
758 O R ). Any stay of proceedings in Ontario in favour of
proceedings in a foreign jurisdiction is based on the
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assunption and confidence that such proceedings wll be
carried on in accordance with the principles of natural
justice. This court is now being asked to deci de whether the
plaintiffs were deni ed fundanental natural justice in the UK
pr oceedi ngs.

[25] In considering this issue, it nmust be recogni zed that
t he procedures which these appell ants have had i nposed on them
are extraordinary. It is true that they have not had the
opportunity to present their defence to the enforcenent
actions. The renedy of rescission that they sought was
effectively renoved. The issue for this court is, can it be
said that what occurred in this context anmpbunts to a denial of
natural justice which would require this court to deny
regi stration of the judgnents obtai ned?

[ 26] The appellants submt that the denial of the
opportunity to present their defence is not just a denial of
ordi nary procedural fairness in both England and Ontario, but
that such a procedure of fends our notions of substantive
justice and, they say, is therefore contrary to our public
policy. The appellants rely on the decision of the English
Court of Appeal in Adans v. Cape Industries plc, [1991] 1 A
EER 929 (C.A), where the court refused to enforce judgnents
of the Texas District Court awardi ng damages to plaintiffs for
injury caused by asbestos dust. The defendant was the supplier
of the asbestos. The basis for the English court's ruling was
that the Texas court had awarded a gl obal sum for damages for
all plaintiffs based on a proposal by plaintiffs' counsel,
while the anbunt to go to each plaintiff was to be determ ned
by the plaintiffs' attorneys. The Court of Appeal held that
the natural justice required for England to enforce foreign
judgments was not limted to due notice and the opportunity to
be heard, but included the English court's view of substanti al
justice. In that case, substantial justice required the Texas
District Court judge to determ ne the quantum of danages for
each plaintiff and not to del egate that assessnent to the
attorneys.

[27] In reaching its conclusion, the court stated [at p. 985
Al ER]:
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| f the procedure adopted by a foreign court offends English
notions of substantial justice, whether or not the procedure
be in accordance with the procedural rules of the foreign
court, | cannot see any good reason why the resulting

j udgnment shoul d be enforceable in Engl and.

[ 28] Whether one refers to a denial of natural justice as a
procedural concept only, or one which may enconpass a
procedural irregularity that leads to a result that is
contrary to our notions of substantive justice, the real issue
is whether our courts are unable to sanction enforcenent of
judgments in Ontario when there has been fundanent al
unfairness in the proceedings resulting in the judgnents.

[29] Swinton J. listed the factors which I ed her to the
conclusion that there was no denial of natural justice that
woul d justify refusal to enforce the U K judgnents. | agree
wi th her concl usion. She based her concl usion on several
factors. However, in ny view, the factor which neets the major
concern of the appellants, is that the U K courts gave ful
consideration to the fraud defence by assum ng that the
appel l ants woul d be able to prove the frauds they alleged. In
ot her words, they took the defence at its highest, but stil
held that it would not amobunt to a defence in law to prevent
j udgnent going on Lloyd's Equitas premumclainms. The
appel l ants were not denied the opportunity to prove their
case. It was taken as a given.

[30] In The Society of Lloyd' s v. Leighs, Lyon and
W ki nson, [1997] NNL.OR No. 721 (C.A) the Court of Appeal
i n uphol di ng the judgnments of Colman J., reached the |egal
conclusion that there could be no rescission by the Nanmes of
their contracts with Lloyd' s for fraudul ent m srepresentation
for two reasons. First, rescission would adversely affect
third parties. In theory, this includes the policyhol ders
whose policies are wwth those Names, although in practice, the
Equitas fund would cover them Rescission would al so adversely
af fect the Nanes who agreed to pay Equitas prem uns, because
t hey woul d have to cover the liabilities of the rescinding
Nanes. Second, because, as a matter of |aw in Engl and,
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menbership in Lloyd' s is essential for Names to conduct the

i nsurance business, "[i]t is fundanentally inconpatible with

t he busi ness that has been carried on for Nanmes to w thdraw,
retroactively, from nmenbership of Lloyd' s" (para. 38). The
court concluded therefore, that restitutio in integrum was

i npossible. As a result, the renedy of rescission would not be
avai lable for the frauds alleged by the plaintiffs, assum ng
they were proved. The plaintiffs' remedy could only be in
damages.

[31] The Court of Appeal also held that Cause 5.5 of the
Equitas contract, which is the clause that prevents any
set-of f against the anmount owing for premuns to Equitas as
part of the R & R settlenent, includes any set-off for the
fraud clains made against Lloyd's. Again, accepting the fraud
all egations as proved, the court proceeded to hold that the
prem uns were still ow ng because Clause 5.5 was not affected
nor was its effect |essened.

[32] The court also refused to exercise its discretion in
the face of Clause 5.5, to issue a stay of execution pendi ng
determ nation of the counterclaimfor fraud. This was an
exercise of discretion which is simlar to the discretion of
our courts under rule 27.09. This was the only issue where the
court did not assunme that the fraud had [been] or could be
proved. Under our rule, the nerits of the counterclaimare a
consi deration which a court takes into account in the exercise
of its discretion whether to grant a stay. However, the fact
that the court did not appear to consider the nerits of the
fraud allegations in the course of exercising its discretion
does not speak to a denial of natural justice. To grant a stay
after deciding to give effect to the no set-off or "pay now,
sue later" clause woul d have been anomal ous and contradictory.
Havi ng decided, in effect, that the nerits of the fraud claim
woul d not affect the enforceability of the clause, it was open
to the court not to reintroduce the nerits of the fraud claim
as a factor in the exercise of the court's discretion
regarding a stay. If a neritorious fraud claimcould not
provi de a defence to the enforceability of the clause, it
could not provide a set-off to the claimbased on that clause.
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[ 33] The appell ants woul d have been satisfied had they been
successful on any one of the three bases: by raising a viable
defence to the summary judgnent itself, by obtaining the right
to set-off the amount of the fraud cl ai magai nst the anmount of
the judgnents, or by achieving a stay of the judgnents pending
determ nation of the fraud claim However, the second two
results flowed fromthe first. On the sunmary judgnment issue
itself, although the appellants did not have the opportunity
to present their fraud defence and therefore their claimfor
resci ssion, the appellants were not deprived of the |egal
effect of a full hearing on the nerits because the fraud was
assunmed to be proven. It cannot be said that they were
deprived of natural justice in the circunstances.

[ 34] The other factors which the application judge
considered in reaching the conclusion that the enforcenent of
the judgnents in Ontario would not be contrary to natural
justice are:

(a) the Ontario Court of Appeal determined in Ash, supra, that
Engl and was the proper forumfor the resolution of al
di sputes between Lloyd's and the Nanes;

(b) the appellants had an opportunity to participate in and
were represented by counsel throughout all of the English
pr oceedi ngs;

(c) the appellants participated in notions for directions
regardi ng the process followed by which the Order 14 and
14A applications were nmanaged and heard in the Commerci al
Court,

(d) they were able to raise all defences on which they sought
torely to resist the judgnents;

(e) the appellants were not precluded from proceeding with
their fraud actions in England but chose not to do so, nor
did they participate in the test case brought by Sir
Wlliam O ho Jaffray to determ ne the "Threshold Fraud
Poi nt";
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(f) the financial hardship caused by the "pay now, sue later”
procedure forced on the appellants is not a sufficient
reason to deny enforcenment of the judgnents; and,

(g) although an order requiring the posting of security for
costs could have the effect of denying the appellants the
ability to litigate the fraud clains in England, such
orders are discretionary and no such order had yet been
made.

[35] | agree that these factors assist the court in
assessi ng the degree of procedural and substantive fairness
t hat was accorded the appellants throughout the English
proceedi ngs | eading to these judgnents, in the context of a
requi renent of natural justice for enforcenent of foreign
j udgnents. However, in ny view, the substantive conplaint here
is based on the "pay now, sue later"” policy which was inposed
on the appellants and whi ch was upheld by the English courts.
Had those courts not proceeded on the basis that the fraud
clains, if proved, would not have provided a defence to the
j udgnent s because the renedy of rescission was not avail abl e,
t he ot her procedural safeguards nay well not have overcone the
failure to provide the appellants with an opportunity to
present the fraud defence.

[36] Swinton J. refers to two cases in the United States
where simlar argunents were made to the Illinois and New York
courts that Lloyd' s judgnents for paynent of Equitas prem uns
shoul d not be enforced against Names living in those States:
Society of Lloyd' s v. Ashenden, unreported, No. 98C5335 (U. S.
Dist. C&., Ill. April 22, 1999) and Society of Lloyd' s v.
Grace, unreported, No. 604065/98 (N.Y.S.C. Novenber 12, 1999),
affd [2000] NY-QL 10604 (S.C. App. Div.). The courts in those
cases allowed Lloyd's judgnents to be enforced by entering
summary judgnent on them They held that any deficiency in the
Engl i sh procedures was not fatal because other renedies were
avai lable to the Nanes in England. | agree that the
avai lability of other renedies is one factor which the court
can wei gh in deciding whether any procedural irregularity in
obtai ning the judgnents is a basis for non enforcenent.

However in nmy view, in this case, it is the fact that in the

2001 CanLll 8586 (ON CA)



Order 14 and 14A notions the fraud claim was assuned to be
proved that allows the court to view the procedure in the
English court as according sufficient basic natural justice to
all ow the judgnents to be considered for registration and
enforcement in Ontario.

(1i) Findings of fact on the notion w thout holding a
trial

[37] The appellants' second argunent that they have been
denied natural justice in the English court proceedings is
based on the allegation that in the Order 14 and 14A [ Rul es of
the Suprene Court, 1965, S.1. 1965, No. 1776] sunmary judgnent
notions, [See Note 2 at end of docunent] the English courts
made findings of fact on contested issues without a trial and
that this is contrary to our procedures on sumrary judgnent or
notions on issues of |aw under Rules 20 and 24 of our Rules of
Civil Procedure.

[ 38] The appell ants conpl ai n about the judgnent of Col man J.
In The Society of Lloyd's v. WIkinson, released April 23,
1997 at pp. 21-35 where he discusses restitutio in integrum
Col man J. concluded that the appellants could never get
rescission of their contracts wth Lloyd' s because restitutio
in integrumwas, at that point, inpossible. The basis of this
conclusion was his finding that as nenbers of Lloyd's, the
appellants had ". . . enjoyed the benefits of Lloyd's
admnistrative facilities . . ." including the ability to
conduct the business of insurance. He went on to delineate
what those adm nistrative facilities were. They incl uded
Lloyd's Policy Signing Ofice, Lloyd s central accounting
system Lloyd's Underwiters Clains and Recoveries Ofice,

Ll oyd's Central Fund and the Lloyd' s adm nistrative control or
supervi sion including underwiting and nmanagi ng agents,

syndi cate auditors and brokers. The court concluded that the
benefit of these facilities could not be return ed to Lloyd's
by the Nanes in order to effect restitutio in integrum as it
had been "irretrievably consuned" in the course of conducting
t he underwriting business.

[39] Colman J. went on to anal yze whet her the nmenbership
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fees paid over the years could be said to conpensate for the
benefits received such that by keeping the fees, Lloyd s would
be conpensated, so that restitutio would not be necessary. He
considered the effect of rescission on the operation of the
Equitas regi me going forward, and concluded that there would
be maj or probl ens.

[ 40] The appellants assert that the court determ ned, either
wi t hout evidence or on contested evidence, the facts which
under pi nned its concl usions about the unavailability of
rescission, the intent and neaning of the General Undert aking,
the history and evolution of the R & R Plan, the authority to
enter into the Equitas contract and the waiver of a stay. The
appel l ants say that these findings were nade either w thout
any evidence or by choosing fromconflicting evidence and t hat
to do so wthout a trial is a denial of natural justice. They
submt that "[o]n a plain reading of the judgnents, it is
apparent that there was a genuine issue for trial."

[41] | cannot give effect to this submssion. First, the
appel l ants did not nake any reference to the record to
denonstrate which facts were contested in the record before
the English court. Nor did they refer to the record to
denonstrate a | ack of evidence. The specifics of which purely
factual findings may have been in dispute is unclear. Second,
there is clearly an overl ap between the court's findings of
fact and conclusions of lawin the judgnents. The appellants
contest the conclusions of |aw rather than any particul ar
factual finding.

[42] The appellants al so conpl ain about a | ack of
evidentiary basis for Colman J.'s decision not to grant the
stay of execution. Colman J. wote in The Society of Lloyd' s
v. WIKinson, supra:

Were an anti set-off clause is inserted in a contract, its
purpose is to prevent one of the parties del aying paynent of
debts accruing due under the contract while cross-clains are
i nvestigated and determ ned. The insulation of the set-off
or counterclai mdoes not have the purpose of achieving
severance for its own sake, but nerely as a neans of
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achi eving the speedy di scharge of indebtedness. If that

ef fect could be avoided by applying for a stay of execution
in the face of such a clause its whole function would be
subverted. (pp. 47-48)

[43] The appell ants have not denonstrated, based on the
record before Colman J., that these comrents about an
anti-set- off clause were made w t hout any foundati on.

[44] The final reason to confirmthe judgnent below is that
even if atrial on the fraud i ssue was ordered, the renedy of
resci ssion was essentially unavailable. This was denonstrated
in the argunent in the English courts on the Security Act/
public policy issue. Counsel for the Nanmes asked for
rescission fromthe English courts, but, in argunent, counsel
acknow edged that the Nanmes were liable for their insurance
underwriting. That concession speaks against rescission. In
The Society of Lloyd's v. Daly, released January 27, 1998,
Tuckey J. labelled the Nanmes' position as "an anomal ous
proposition contrary to comty and conmon sense". The Court of
Appeal in The Society of Lloyd's v. Fraser & O's, [1998]
E.WJ. No. 1045 (C. A ), nade the sane observation:

the acceptance of this argunment woul d nean that the
i nsurance contracts entered into by M. Daly would Ii kew se
be void and unenforceabl e, a consequence which for obvious
reasons M. Daly disclainmed, because their validity under
English | aw depended upon the validity of M. Daly's
underwriting menbership of Lloyd's. If he was not an
underwriting menber of Lloyd's he could not lawfully enter
into any insurance contract, as an insurer, in England. No
principle of comty or public policy would suffice to
justify that result and, as we have said, it was one which
M. Daly has inplicitly recognised to be unacceptabl e.

[ 45] For all of the above reasons, | conclude that the
appel | ants have not denonstrated a denial of natural justice
in any of the English proceedings. Therefore the issue of
deni al of registration and enforcenent on that basis does not
ari se.

2001 CanLll 8586 (ON CA)



| ssue 3: Public Policy

[46] The third ground on which the appellants attack the
registration of the U K judgnents for enforcenent in Ontario
is that enforcenent would be contrary to the public policy of
Ontario. The appellants say that the underlying agreenents
whi ch forned the basis of these judgnents were illegal and
unenforceabl e at the behest of Lloyd' s because Lloyd' s did not
file a prospectus as required by s. 53(1) of the Ontario
Securities Act.

[47] That Ll oyd's breached the Securities Act by not filing
a prospectus before trading in securities with Ontari o Nanes
is an assuned fact for the purpose of the application and the
appeal. Article 1V(1)(e) of the Reciprocal Enforcenent of
Judgnents (U. K. ) Act provides that:

1. Registration of a judgnment shall be refused or set
aside if

(e) enforcenent of the judgnment would be contrary to
public policy in the territory of the registering
court;

The appel l ants' submi ssion is that where the respondent traded
in securities in Ontario in breach of statutory requirenents,
so that had the respondent brought its actions in Ontario, it
coul d not have succeeded, it nmust be contrary to the public
policy of the province to enforce the judgnents the respondent
was able to obtain in the U K

[ 48] Counsel for the appellants acknow edges the devel opnent
of the jurisprudence in this area which provides, in various
formul ati ons, that the basis of the judgnent sought to be
enforced nmust be contrary to essential justice or norality, or
t he nost basic and fundanental values of the registering
jurisdiction. Exanples cited are fraud, bribery or other
coercion, prostitution and, at one tinme, (before this court's
deci sion in Boardwal k Regency Corp. v. Mal ouf (1992), 6 OR
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(3d) 737, 88 D.L.R (4th) 612 (C. A )) ganbling. Counsel's
argunment is that the concept of what is contrary to our public
policy nust be viewed nore broadly than on the narrow basis of
purely noral issues, and that sonething as fundanental as the
| egi sl ative policy behind the conditions inposed by the
Securities Act for trading in securities to and by the public
is a nost inportant reflection of the public policy of this
provi nce.

[ 49] The general approach of Canadian courts to the
definition and application of public policy is discussed by
Castel in Canadian Conflict of Laws, supra [at pp. 171-72]:

It is alnost inpossible to give a precise definition of
public policy; nor can a general statenent be nade about its
scope. Evidence of public policy can be found in the total
body of the constitutional and statute |aw as well as the
case law of the forum since it wll reflect the |ocal sense
of justice and public welfare. The fact that the lex fori on
the sane point differs fromthe foreign lawis not a
sufficient ground for denying recognition to the foreign

cl aim Fundanental values nust be at stake.

In the conflict of |laws, public policy nmust connote nore
than |l ocal policy as regards internal affairs. It is true
that internal and external public policies stemfromthe
national policy of the forumbut they differ in many
material respects. Rules affecting public policy and public
norals in the internal |egal sphere need not always have the
sane character in the external sphere. Al so, there should be
a difference of intensity in the application of the notion
of public policy depending on whether the court is asked to
recogni ze a foreign right or legal relationship, or to
create or enforce one based on sone foreign |aw. Public
policy is relative and in conflict of |laws cases it
represents a national policy operating on the international

| evel .

If foreign lawis to be refused any effect on public policy
grounds, it nust violate sone fundanental principle of
justice, sone preval ent conception of good norals, or sone
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deep-rooted tradition of the forum

In the comon | aw provi nces of Canada very sel dom has public
policy been invoked in the courts with success, as this
exception has been construed narrowy.

(Footnotes omtted)

[50] The |l eading case in Ontario on the neaning of "public
policy" in this context is the decision of this court in
Boar dwal k Regency v. Maal ouf, supra. In that case, the
def endant had ganbled on credit at the plaintiff's casino in
New Jersey and had witten and di shonoured a cheque for
$43,000 in paynent of the debt. He then allowed default
judgnent to go against himin New Jersey. Wen the casino
sought to enforce the judgnent in Ontario, the defendant
argued that it would be contrary to the public policy
reflected in the Gamng Act, RS O 1980, c. 183, which nmade
wagering contracts void, consideration for gamng illegal and
contracts unenforceable. Carthy J. A for the majority framed
the issue as follows [at p. 742 OR]:

The I egal issue to be addressed is whether the | anguage of
the Gam ng Act, apart fromits direct inpact on donestic
contracts, is to be taken as an expression by the

| egi slature which bears the mantle of public policy to the
point of making it offensive to participate in enforcenent
of the foreign judgnent. It cannot be every statutory
statenent or prohibition which raises this defence or little
woul d be left of the principle of comty underlying conflict
of laws jurisprudence.

In considering this issue, Carthy J. A preferred the narrow
construction of public policy, quoting with approval the
speech of Lord Atkin in Fender v. St. John-M | dmay, [1938]
A C 1, [1937] 3 All ER 402 (HL.) at pp. 11-12, where he
said that ". . . the doctrine [of public policy] should only
be invoked in clear cases in which the harmto the public is
substantially incontestable, and does not depend upon the

2001 CanLll 8586 (ON CA)



i diosyncratic inferences of a few judicial mnds."

[51] Carthy J. A concluded that ganbling under |icence could
be legal in Ontario and was not the type of norally repugnant
activity such as corruption of children that is tainted by
immorality in a way which mandated refusal of enforcenent.
Lacourcire J. A concurred with Carthy J. A, but added that
because ganbling was | egal and regulated in New Jersey, it
woul d not offend the Canadi an general public to enforce a debt
legally incurred in such a jurisdiction.

[ 52] Arbour J. A dissented. She expressed the viewthat
public policy should not be viewed solely in noral terns.
However, she was not prepared to resolve the norality debate
concerni ng ganbling because in her view, the case turned on
the fact that the Crimnal Code, R S.C 1985, c. C 46,
prohi bits keeping a common gam ng house and the commerci al
ganbling activities of the casino could not have been licensed
and carried on legally in Ontario. She concluded [at p. 758
OR]:

It would not be sound public policy, in nmy opinion, to
permt recovery of a debt incurred outside Ontario under

ci rcunst ances that would be crimnal under the sane
circunstances in Ontario, and yet to deny recovery for
ganbling debts legally incurred here. To deci de ot herw se,
inm opinion, is to force Ontario public policy, as
expressed in part in the Crimnal Code, to yield to foreign
| aw.

[ 53] The issue of "public policy" tends to arise in two
conflicts of laws contexts: one is the enforcenent of foreign
judgnments; the other is the application of foreign law in an
action tried in a Canadi an court where the foreign | aw nay be
contrary to the public policy of the Canadian forum

[ 54] Canadi an courts in other cases where either the foreign
| aw or the judgnent to be enforced has conflicted with a
statute of the forum have conme to the sane concl usi on and
result as did the majority in Boardwal k Regency Corp. v.

Maal ouf, supra. In Sigurdson v. Farrow (1981), 121 D.L.R (3d)
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183, 15 Alta. L.R (2d) 180 (QB.) an Alberta statute

prohi bited actions on the covenant of a nortgage. The
nortgaged land was in British Colunbia and the nortgage was
made in Ontario. After default, an action on the covenant was
brought in Al berta. The court considered that both the | and
and the nortgage were outside the province and concl uded t hat

the policy of the Alberta statute did not engage ". . . a
principle of norality or justice which commands al nost
uni versal recognition . . .", citing fromD cey and Mrris,

The Conflict of Laws, 9th ed. (1973).

[ 55] Sigurdson v. Farrow, supra followed Canadi an Acceptance
Corp. Ltd. v. Matte (1957), 9 D.L.R (2d) 304 (Sask. C A),
wher e Saskat chewan | aw prohi bited action on a conditional sale
deficiency while the Manitoba | aw (where the contract was
made) did not, and National Surety Co. v. Larsen, [1929] 4
D.L.R 918, 42 BCR 1 (CA), where the B.C court was
prepared to apply the |l aw of the State of Washi ngton, which
al l onwed i ndemi fication of loss on bail bond, while British
Col unbia | aw prohibited it. Both the offence and the bai
proceedi ngs had taken place in Washington. The court concl uded
again that there was no violation of an essential principle of
justice nor would permtting the appellant to prosecute the
action be ". . . inherently repugnant to noral and public
interests . . ." (p. 943 D.L.R).

[56] Block Bros. Realty Ltd. v. Ml lard and Detra Hol di ngs
Ltd. (1981), 122 D.L.R (3d) 323, 27 B.C.L.R 17 (C. A) was
anot her action in British Colunbia to enforce a contract nade
and perfornmed in another jurisdiction, in that case, Al berta.
The contract was for real estate comm ssion, however, the | and
that was sold was in British Colunbia. British Colunbia | aw
required that real estate agents be licensed in British
Col unbia as a precondition to an action to recover conm ssion.
After concluding that Al berta rather than British Col unbi a
substantive | aw applied, the court considered whet her
recogni zing the contract would be contrary to the public
policy of British Colunbia in light of the statutory
prohi bition. Again, the court concluded that this was not an
i ssue which engaged an essential public or noral interest. In
ot her words, this particular public policy of the province, as
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declared in the statute, reflected a |l egislative choice for
the ordering of affairs involving real estate transactions
and agents, but did not engage the fundanental val ues of
British Col unbia society.

[ 57] A sonewhat nore tentative approach was taken by Brennan
J. in Kidron v. Gean (1996), 48 OR (3d) 775 (CGen. Dv.),
where the plaintiff was seeking enforcenent of a California
j udgnment which included an award of $15 mllion for enotional
di stress. The issue was whet her such an award was contrary to
the public policy of Ontario, on the basis that it conflicted
with the Suprenme Court of Canada trilogy of decisions which
pl aced a cap on awards for pain and suffering and | oss of
anenities in certain circunstances. [See Note 3 at end of
docunent] Brennan J. refused to grant sunmmary judgnment on the
California judgnment, but instead ordered a trial on the public
policy issue. Brennan J.'s concern was simlar to that of the
English Court of Appeal in Adans v. Cape Industries plc,
supra, referred to earlier, where the court refused to give
effect to the Texas court's damages award on the basis that it
conflicted wth both procedural and substantive justice under
English | aw. Wether the approach taken in these cases, based
as it appears to be on a conflict with the | ocal substantive
| aw per se, is consistent wwth the weight of authority on the
proper approach to public policy, need not be decided in this
case.

[58] Kidron v. Grean, supra, can be usefully contrasted with
the decision of the British Colunbia Court of Appeal in Ad
North State Brewing Co. v. New ands Services Inc. (1998), 23
C.P.C. (4th) 217, 58 B.C.L.R (3d) 144 (C A ), where the
plaintiff was seeking enforcenent of a North Carolina
j udgnment. The contract provided that the governing | aw was
British Colunbia and that the parties would attorn to the
British Colunbia courts. However, the plaintiff brought the
action in North Carolina where the defendant did not attorn
and the North Carolina court applied its own | aw including an
award of treble damages. The British Colunbia court granted
t he enforcenent proceedings, holding that the jurisdiction
cl ause was not exclusive, that the North Carolina court could
apply its own |aw where it had no evidence that British
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Colunmbia | aw was different, and that an award of treble
damages was not contrary to ". . . the essential or noral
interests of British Colunbia . . .". The latter conclusion
was based on the analysis that because a federal statute gave
the Attorney Ceneral of Canada the power to declare treble
damage awards unenforceable in certain anti-trust cases, it
follows that in other circunstances, such awards are

enf or ceabl e.

[59] The public policy exenption was al so denied in the
enforcement action of United States of America v. |vey, supra.
The plaintiffs sought summary judgnment in their action in
Ontario to enforce two M chigan judgnents obtai ned under the
United States CERCLA environnmental protection reginme. In
granting the enforcenment judgnent in Ontario, the court
rejected the subm ssion that enforcenent would be contrary to
our public policy just because the provisions of the CERCLA
regi me were nore onerous than under the Ontari o Environnental
Protection Act, R S.O 1990, c. C. 43.

[60] The review of the case law confirns that the public
policy exenption is narrow, when considered both in the
context of applying foreign law in actions brought in Canadi an
jurisdictions, as well as in enforcing foreign judgnents in
Canadi an provinces, and therefore, it has rarely been appli ed.
This is consistent wwth the trend expressed by the Suprene
Court of Canada in both Morguard Investnents Ltd. v. De
Savoye, [1990] 3 S.C. R 1077, 76 D.L.R (4th) 256 and in
Tol of son v. Jensen, [1994] 3 S.C.R 1022, 120 D.L.R (4th)

289; the two cases which have set the nodern rule for both

i nterprovincial recognition of judgnments of other provinces,
and for the choice of law of the Iex loci delicti for

aut onobi | e acci dents which have nul ti-provincial connections.
That trend is to enphasi ze the concept of comty anbng nations
and particularly anong provinces of this country when
addressing the issue of enforcenment of judgnents and choice of
law. In both cases, the role of the public policy concept was
left, in effect, as a safety valve to prevent anomalies. In
Morguard Investnents Ltd. v. De Savoye, supra, La Forest J.
said that to alleviate possible unfairness to a defendant sued
out of his or her home province, the enforcing court has the
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di scretion not to recognize a judgnent in conflict with the
public policy of that province. [See Note 4 at end of

docunent] In Tol ofson v. Jensen, supra, he noted that if a
wrong woul d not be actionable in the forumhad it been
commtted there, that may be a factor to be wei ghed both when
determ ning forum non conveni ens and when deci di ng whet her
entertaining the action would be contrary to the public policy
of the forum

[61] Having confirnmed that the trend of the jurisprudence is
that the public policy exenption is to be narrowy construed
and rarely applied, the issue in this case is whether to
enforce judgnents when the party seeking enforcenent
acknow edged breaching the Ontario Securities Act prospectus
requi renent. Does this breach have the necessary noral
opprobriumtraditionally required for the application of the
public policy exenption? O, as counsel submtted, should the
concept of our public policy be broadened to enconpass a
breach of this nature?

[62] The | egislative objective of the Securities Act has
recently been reiterated by this court in Qubec (Sa ngjest
du Chef) v. Ontario (Securities Conm ssion) (1992), 10 OR
(3d) 577 at p. 590, 97 D.L.R (4th) 144 (C. A ) where the court
st at ed:

the sinple | egislative objective involved in this
appeal is regulation of the operation of capital markets in
Ontario for the protection of all who use them This
i ncludes the protection of persons and corporations dealing
in Ontario markets whether or not they are resident in
Ontari o.

[ 63] The fundanmental inportance of the prospectus in our
jurisdiction for the orderly, fair and reliable operation of
our financial markets can be safely said to be undi sputed. As
Henry J. stated in Jones v. F. H Deacon Hodgson Inc. (1986),
56 OR (2d) 540 at p. 546, 31 D.L.R (4th) 455 (H. C J.):

There can be no question but that the filing of a prospectus
and its acceptance by the comm ssion is fundanental to the
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protection of the investing public who are contenplating
purchase of the shares.

[ 64] Furthernore, the sane can be said of simlar securities
| egislation in other jurisdictions. This has been anply
denonstrated by the judicial struggle in the nunerous actions
in the United States (and el sewhere) involving LIoyd' s and the
Names of the particular jurisdictions to reconcile the
i nportance of securities regulation laws to the operation of
| ocal financial markets, with the international aspect of the
Ll oyd's contractual arrangenents with its Nanes from
jurisdictions around the world. [See Note 5 at end of
docunent ]

[ 65] Because the primacy of the protection of our capital
markets and the role that the full, true and plain disclosure
obligations and the anti-fraud neasures contained in
securities regulation legislation plays in the scheme for that
protection is basic to the well-being of our econony and our
society, it is, in ny view, beyond dispute that taken on its
own and in isolation fromother factors, to condone a breach
of those obligations would be contrary to the public policy of
Ontario. However, to view the disclosure obligation provisions
of the Securities Act, such as the prospectus requirenent, as
akin to a noral inperative may be to stretch the concepts
unnecessarily. Public policy has been universally described as
"fundanental val ues" and "essential principles of justice". In
my view, it is appropriate at this stage in the devel opnent of
our society to characterize the protection of our capital
mar kets and of the public who invest in and depend on the
confident and consistent operation of those markets as such a
fundanment al val ue.

[ 66] That does not nmean, however, that in this case
enforcenent of the U K judgnent nust be denied as contrary to
public policy. The issue of whether enforcenent of a U K
j udgnment nust be refused as contrary to public policy in
Ontario does not nerely involve a definitional approach to the
meani ng of public policy but requires a consideration of al
t he di mensions of the case which carry inplications for public
policy. To determ ne whet her enforcenent of the particul ar
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j udgnent would be contrary to the public policy of Ontari o,
the court nust consider the historical and factual context of
t he proceedi ngs which led to the granting of the judgnent, and
where there are conpeting public policy inperatives, whether
overall, registration would be contrary to public policy.

[67] The nmmj or aspect of the factual context of these
judgnents is readily distinguishable fromnost of the recent
cases. The distinction in this case is the agreenent of the
parties before Swinton J. to assunme the fact that had Lloyd's
sought to enforce the obligations incurred by the Nanmes in
their investnments with Lloyd's in Ontario, because no
prospectus was delivered or filed, such an action would not
have been entertained by an Ontario court: Jones v. F. H
Deacon Hodgson Inc., supra. [See Note 6 at end of docunent]

[68] In many of the cases where courts have declined to
apply public policy, the obligation arose outside the
jurisdiction and in conformty with local |aw, such as in

Boar dwal k Regency Corp. v. Maal ouf, supra, Sigurdson v.

Farrow, supra, and National Surety Co. v. Larsen, supra. As
Carthy J. A stated in Boardwal k Regency Corp. v. Mal ouf,
supra, if we were to treat every Ontario statutory enact nent
as an expression of our public policy for this purpose, little
woul d be left of the principle of judicial comty. However, in
this case, it is agreed or assuned that the basis for the
judgnent is an illegal trade in securities which actually did
occur in Ontario.

[ 69] Therefore, the public policy may not turn exclusively
on repugnance for the fundanental val ues represented by the
underlying | egal basis for the judgnment, but on whether our
courts are prepared to enforce a foreign judgnent when an
action on the sane cause, had it been litigated in Ontario,
woul d not have been entertai ned.

[70] In nmy view, both on the basis of the assuned fact that
there was a breach of the Securities Act making the underlying
transaction prim facie unenforceable in an action brought in
Ontario at the suit of Lloyd's, and because | am satisfied
t hat such non-conpliance with our Securities Act does involve
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what in today's society are viewed as fundanental and
essential values, the enforcenment of such a judgnment in many
ci rcunst ances woul d be prohibited under the Reci procal

Enf orcenent of Judgnents (U. K. ) Act as contrary to the public
policy of Ontario.

[ 71] However, in this case there are two factors which, when
wei ghed agai nst the breach of the Securities Act, satisfy nme
that in spite of that breach, it would not be contrary to
public policy to register and enforce these judgnents in
Ontari o:

1. The decision in Ash v. Lloyd' s Corp., supra.

[72] In Ash v. Lloyd's Corp., supra, this court affirned the
deci sion of the General Division that the proper forumfor
determ nation of issues arising out of the nenbership in
Lloyd's by the Ontari o Nanes was not Ontario but Engl and.

[ 73] The plaintiffs had brought an action for a declaration
that their agreenments with Lloyd's were void ab initio on two
grounds. One, that they were induced by fraud, and two, that
the agreenents were made in contravention of the Securities
Act. They al so sought rescission of the agreenents on those
bases. The defendant sought a stay on the basis of the
exclusive jurisdiction clause in the plaintiffs' agreenents
with Lloyd's, and alternatively pleaded forum non conveni ens.

[ 74] McKeown J. first determned that even if fraud was
proven, the agreenents containing the forum sel ection cl ause
woul d not be abrogated to the extent of the choice of forum
clause. In the face of the plaintiffs' agreenent that the
English courts woul d have exclusive jurisdiction over any
di sputes they mght have with Lloyd's, the plaintiffs had the
onus of showi ng "strong cause" why Ontario would be a nore
appropriate forumthan England. McKeown J. found three factors
whi ch favoured Ontario: (a) the plaintiffs were only 70 out of
35,000 Nanes, 81 per cent of whomwere |ocated in England; (b)
the plaintiffs' cause of action was under an Ontario statute,
the Securities Act; and (c) the |aw of Ontario was possibly
nore favourable than that of England in respect of fraud.
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However, he identified 20 points of contact with Engl and
including the fact that the docunentation for all of the Names
was the same and included both the exclusive jurisdiction and
choice of |aw clauses and the relief sought woul d necessarily
i npact the others; the experts, docunents, w tnesses, the
Central Fund which is for the protection of all policyhol ders,
t he Names Associ ation and other persons and entities
associated wth the issues were all in England; and the
plaintiffs filed no evidence that they would be di sadvant aged
by proceedi ng i n Engl and.

[75] In the latter regard, McKeown J. proceeded on the basis
that the English courts would apply Ontario lawif it were
determ ned to be applicable. He also noted that the plaintiffs
faced a nunber of problens with their Securities Act claim
including the fact that they had benefited fromtheir Lloyd's
menbershi p over many years, so that there was an issue as to
whet her the contracts could be voided in those circunstances.
(This was of course, ultimately the basis for the plaintiffs
failure to obtain rescission, even for fraud.) MKeown J. al so
comented at p. 252 OR that: "There is no reason to believe
that the English courts would not apply the Securities Act."
In light of his earlier reference to English courts applying
Ontario lawonly if it were determ ned to be applicable,
read this statenent as subject to the sane qualification

[ 76] McKeown J. concluded that a permanent stay of the
Ontario action was appropriate. Hi s reasons were fully
endorsed by the Court of Appeal.

[77] It is clear fromthe detail ed reasons of McKeown J.,
adopted by the Court of Appeal, that both he and this court
were well aware of the nature of the plaintiffs' clains of
both fraud and breach of the Securities Act, and of the
potenti al consequences of staying the Ontario actions in
favour of litigation of all issues in England. They al so
adverted specifically to the possibility that the English
courts would not find Ontario law to be the proper |aw of the
contracts.

[ 78] In other words, the outcone that eventually resulted
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was contenpl ated as a possi bl e outcone when the Ontario courts
effectively sent the case to proceed in England. The deci sion
of this court that the Lloyd' s cases were to be heard in

Engl and and not in Ontario was effectively a decision that if
the English courts determned that Ontario | aw was not the
proper |aw of the contracts, the judgnments that flowed from

t hat deci sion would not be contrary to our public policy. Had
this court been of the view that conpliance with the
Securities Act was so basic to the public policy of Ontario
that a judgnment which did not give effect to the Act could
never be registered and enforced, no matter what the

ci rcunstances, then it would have treated that as a factor
which, in effect, trunped all other factors, including the
exclusive jurisdiction clause and the connections to Engl and,
and it would not have stayed the action. To now concl ude that
the English judgnents are unenforceable in Ontario as contrary
to the public policy of this jurisdiction, would underm ne the
credibility of the earlier decisions of our courts and of our
judicial system

[ 79] The issue of the breach of the Ontario Securities Act
was one of the two central issues brought before McKeown J. in
Ash v. Lloyd's Corp., supra, in 1991. This court was prepared
to have that issue addressed by the English courts and to
accept the result. In effect, the Ontario courts determ ned
that in this case, it would not be contrary to the public
policy of Ontario to enforce a judgnment which may have
condoned a breach of the Securities Act.

[80] | note that this was al so the concl usion reached by the
US District Court in Lloyd' s v. Ashenden, supra, a simlar
enforcenent action in respect of the Equitas prem um judgnents
obtained by Lloyd's. In that case, as in this one, the
II'linois Nanmes first sought to have their clains for
rescission of the Lloyd s agreenents tried in Illinois, but
their actions were stayed on the basis of the choice of forum
cl ause. One of the issues which the court had considered but
rejected in the earlier case, was that granting the stay and
uphol di ng the choice of forumclause was contrary to Illinois
public policy because it would offend the Illinois Securities
Act. Wien the Nanmes sought to raise the sane public policy
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argunent again in the enforcenent context, the court held that
t hat argunent was forecl osed.

2. Principles of international comty

[81] The Lloyd' s contracts are international contracts,
i nvol ving an English insurance/investnent system where the
partici pant nenbers or Nanes are | ocated worldw de. Al Nanes
entered into the sane agreenents wherein they agreed to
l[itigate their disputes in England under English | aw. Nanes
are solicited in their hone jurisdictions, many of which have
securities legislation with provisions simlar in purpose to
the Ontario Securities Act in ternms of providing full and
honest disclosure of all material information which investors
need in order to nmake inforned investnent decisions, and
thereby to protect the investing public.

[82] The U.S. courts which have faced the sanme public policy
argunent made by the appellants have al nost uniformy rejected
it on the basis of international comty principles. For
exanple, in R chards v. Lloyd' s of London, 135 F.3d 1289 (9th
Cir. 1998), the Nanmes sought an order invalidating the choice
of forumclause in their agreenents with Lloyd's. The majority
of the court rejected the Nanes' public policy argunment on the
basis that the contracts with Lloyd's were international, the
forum sel ection clause in international contracts is very
i nportant and should be applied even if that neans that
foreign law wi Il be applied, and English | aw and English
courts woul d provide the Nanes with sufficient protection. A
simlar result was reached in Bonny v. Society of Lloyd's, 3
F.3d 156 (7th Gr. 1993); Riley v. Kingsley Underwiting
Agencies, 969 F.2d 953 (10th G r. 1992); and Lipcon v.

LIl oyd's, [1998] CA11-Q 402 (11th Gir.).

[83] The public policy concerns have al so been rejected in
ot her Canadi an provi nces where these issues have been raised
and consi dered: see Moxrrison v. Society of Lloyd s (2000), 224
NB.R (2d) 1, 574 AP.R 1 (CA ), leave to appeal to S.C C
refused [2000] S.C.C A No. 137) and Crockett v. Society of

Ll oyd's (2000), 189 Nfld. & P.E.1.R 129, 571 A P.R 129
(P.E1.T.D.). In Crockett v. Society of Lloyd's, supra, the
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P.E. 1. court was already aware that the English courts were
not applying the securities legislation of the Nanes' hone
jurisdictions.

[84] Al of the U S. cases referred to rely on the United
States Suprene Court decision in The Brenen v. Zapata
O f-Shore Co., 407 U S. 1 (1972) which set out the inportance
of uphol ding forum sel ection clauses, even if to do so may
result in conflict with relevant |ocal statutes. In Lipcon v.
Ll oyd's, supra, [at para. 40] the court dealt with the
concerns raised by the contrary position with these
ref erences:

Al t hough we do not deny that there is sonme force to
appel l ants' argunent that the anti-waiver provisions [of the
securities legislation] preclude application of the Brenen
test, we believe that to invalidate the choice provisions
for that reason in effect would be to conclude that "the
reach of the United States securities laws [is] unbounded"

Ri chards, and to ignore the Suprene Court's caveat that
"[w] e cannot have trade and comerce in world markets and
international waters exclusively on our terns, governed by
Br enen.

our | aws, and resolved in our courts,

(Gtations omtted)

[ 85] The Suprenme Court of Canada has recently expressed a
simlar sentinment wwth respect to the reach of provincial
securities legislation. In Commttee for Equal Treatnent of
Asbestos M nority Shareholders v. Ontario (Securities
Comm ssion), 2001 S.C.C. 37, the issue was the Conm ssion's
di scretion to exercise its authority to sanction under s.
127(1) of the Securities Act. In its conclusion that the
deci sion of the Comm ssion not to do so be upheld, the court
stated [at para. 62]:

It is true that the OSC pl aced significant enphasis on the
transacti onal connection factor. However, it was entitled to
do so in order to avoid using the open-ended nature of s.
127 powers as a neans to police too broadly out of province
transactions. Capital markets and securities transactions
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are becom ng increasingly international: see d obal
Securities Corp. v. British Colunbia (Securities

Comm ssion), [2000] 1 S.C. R 494, 2000 SCC 21, at paras.
27-28. There are a nyriad of overlapping, regulatory
jurisdictions governing securities transactions. Under s.
2.1, para. 5 of the Act, one of the fundanental principles
that the OSC has to consider is that "[t]he integration of
capital markets is supported and pronoted by the sound and
responsi bl e harnoni zati on and co-ordi nation of securities
regul ation regines." A transaction that is contrary to the
policy of the Ontario Securities Act may be acceptabl e under
anot her regul atory regine. Thus, the OSC s insistence on a
nore clear and direct connection with Ontario in this case
reflects a sound and responsi bl e approach to | ong-arm

regul ation and the potential for conflict anongst the
different regulatory regines that govern the capital markets
in the gl obal econony.

[ 86] This observation by the Supreme Court is consistent
with the direction taken by the U S. courts and ot her Canadi an
courts on this sane issue and with the principles of
international comty which now play an increasingly inportant
role in the approach of the courts to issues involving
i nternational comerce. For exanple, in Hunt v. T & N plc,
[1993] 4 S.C.R 289 at pp. 321-22, 109 D.L.R (4th) 16, La
Forest J. reiterated the nodern approach:

A central idea in that judgnment [Mrguard |Investnents Ltd.
v. De Savoye] was comty. But as | stated, at p. 1098, "I do
not think it much matters whether one calls these rul es of
comty or sinply relies directly on the reasons of justice,
necessity and conveni ence" that underlie them In nmy view,
the old common law rules relating to recognition and
enforcenment were rooted in an outnoded conception of the
wor | d that enphasi zed sovereignty and i ndependence, often at
the cost of unfairness. Geater comty is required in our
nodern era when international transactions involve a
constant flow of products, wealth and peopl e across the
gl obe.

[87] Al of the courts that have recognized the authority of
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the English courts to hear and decide all of the Lloyd's
litigation and have decided to enforce the resulting

j udgnents, have been satisfied that to grant rescission to
sonme Nanmes, when the insurance policies which they have
underwitten remai n outstanding, would create a situation of
econom ¢ chaos as well as unfairness. Tuckey J. in The Society
of Lloyd's v. Daly, supra, referred to such an outcone as an
"anonol y", which it clearly would be. Furthernore, because the
Nanmes woul d retain their obligations under those policies,
they woul d benefit fromthe Equitas schene. Therefore, the
result reached by the English courts, that the Nanes nust
pursue their damages renedy for fraud after paying their

prem uns and participating in the schenme necessary to retain
the viability of this very inportant worl dw de insurance
market, is a sensible one. In that context, our public policy
of enforcing the rules of comty where justice, necessity and
conveni ence all favour enforcenent, outwei ghs the concerns we
m ght ot herw se have where there has been a breach of the
prospectus requirenent of our Securities Act.

[88] A simlar conclusion was reached by many of the U S
courts which considered the sane issues between Lloyd' s and
t he Nanes. For exanple, in Allen v. Lloyd s of London, 94 F.3d
923 (4th Gr. 1996), a case which upheld the choice of forum
cl ause, the court noted [at para. 30]:

Finally, significant United States and foreign interests
woul d be adversely affected if we were to insist that

LI oyd' s i nsurance underwiting syndicates conply with United
States disclosure requirenents. Such a ruling would place at
risk billions of dollars of insurance coverage for United
States citizens because Anerican Nanmes coul d demand

resci ssion on the ground that their syndicates, even though
they include citizens of various countries, did not conply
with United States securities registration and di scl osure
requi renents. Insurance conmm ssioners fromseveral states
have descri bed the potential mass confusion and damage to

t he donestic insurance nmarket that such a ruling would
cause.

This was al so a maj or factor enphasized by Swinton J. in her
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deci sion that enforcenent of the Lloyd' s judgnents woul d not
be contrary to public policy within the neaning of the

Reci procal Enforcenent of Judgnments (U.K') Act. For all of

t hese reasons | would affirm her deci sion.

| ssue 4: Satisfaction OF The Judgnents

[89] On the original application, the appellants' third
argunent was that sone of the U K judgnents should not be
enforced in Ontario because they had been satisfied in whole
or in part. That argunent was dism ssed. Although it is listed
as a ground of appeal in the Notice of Appeal, it was
effectively abandoned as the issue was not pursued in the
appel lants' factumor in their oral subm ssions.

[90] The issue arose originally as a result of the
successful actions for negligence by sone of the Names agai nst
t heir Managi ng and Menber Agents. The right to the proceeds of
the judgnents in those actions was clained by Lloyd's in its
capacity as trustee of the Lloyd' s Prem um Trust Fund. The
House of Lords eventually determ ned that Lloyd' s was entitled
to the proceeds on that basis. Once Lloyd' s had obtained
j udgnent agai nst the Nanmes for the Equitas prem uns, the Nanes
who had noneys from judgnents agai nst the agents sought to
have those noneys applied against the Equitas prem um
judgnents rather than against the Prem um Trust Fund or
Central Fund. At the tinme of the application before and the
decision of Swnton J., the funds were still being held in
solicitors' accounts and had not yet been turned over to
Ll oyd's, although they were transferred shortly thereafter.
Ll oyd's then continued to hold the funds w thout applying them
either to the Central Fund or the Equitas judgnments until
Novenmber 10, 2000, after receipt of the decision in The
Society of Lloyd's v. Jaffray, [2000] E.WJ. No. 5731
(QB.D.), the Threshold Fraud test case. At that tine, Lloyd' s
el ected to apply the funds to the Equitas judgnents. As a
result, seven of the appellants have now had their judgnents
satisfied in full, while 19 others have had the anpbunts of the
j udgnent s agai nst them reduced.

[91] On the basis of the devel opnents since the judgnment of
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Swinton J. and since the appeal hearing, the appellants now
seek an order allow ng the appeal in respect of the seven,
setting aside the judgnents and striking the award of costs
against them Wth respect to the other 19, the appellants ask
that the appeal be allowed or alternatively that the anmounts
of the judgnents regi stered agai nst them be reduced.

[ 92] The respondent opposes this application on the ground
that the satisfaction of judgnment issue was effectively
abandoned on appeal, and that delivery of a satisfaction piece
is a full and adequate renedy in the circunstances.

[ 93] The appellants' response is that credit ratings wll be
affected by the existence of valid judgnments and further that
it |leaves the seven subject to the order for costs which was
made joint and several by Swinton J. against the group of
appel | ant s.

[94] No evidence was filed in respect of the post-hearing
devel opnments, only witten argunent.

[ 95] Al though the affected appellants no doubt view this
devel opnent as anot her exanpl e of hi gh-handed conduct on the
part of Lloyd's in its dealings with the Canadi an Nanmes, from
a |l egal perspective, the situation is not different than it
woul d have been had the U K judgnents been satisfied from
sonme ot her source follow ng the judgnent of the court bel ow
and before the finalization of the appeal.

[96] Swinton J.'s decision on the satisfaction of judgnent
i ssue was based on the follow ng findings:

(1) Both parties agreed that as of the date of the hearing,
the proceeds of the judgnments against the agents were
still being held in escrow and had not been paid to
Ll oyd's;

(2) For the purpose of the application, the Nanmes had no | egal
right to demand that the escrow noneys be used to satisfy
their Equitas prem um obligations, because that issue
could only be determ ned by the English courts;
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(3) Because the noneys had not been paid to Lloyd's, the
hi ghest position was that they were noneys which were or
m ght becone available to pay the judgnents; and

(4) Therefore the judgnents had not been satisfied in whole or
in part.

[ 97] These findings were not chall enged on the appeal and
they must therefore stand. As a result, it would not be
appropriate for this court to consider any subsequent change
or to give such change a nunc pro tunc effect.

CONCLUSI ON

[ 98] On Novenber 3, 2000, Cresswell J. delivered a | engthy
and detailed judgnment in The Society of Lloyd' s v. Jaffray,
supra, on the Threshold Fraud Point. Cresswell J. was
synpathetic to the plight of the Nanes and noted in his
conclusion [at para. 1452] that:

Ext ernal Nanes (whether they accepted R & R or not) were the
i nnocent victinms of the failings and i nconpetence |[of
underwiters, managi ng agents, nenbers' agents, and others].
Many Nanes have suffered enornmously in financial and
personal terns.

However, he found in favour of Lloyd' s and agai nst the Nanes
on the Threshol d Fraud Poi nt which he described as follows [at
para. 22]:

[W ] het her LlIoyd s made m srepresentations which it
knew to be untrue and/or as to which it was reckl ess whet her
they were true or false, and whether such m srepresentations
were communi cated to the Nanmes and if so, when?

[ 99] These al |l egations of fraud, which have now been
di sm ssed, forned the basis of all the litigation between the
Names and Lloyd's. In particular, the claimfor rescission and
the resultant position taken in this proceeding that the
j udgnent s obtai ned by LlIoyd' s should not be enforced, was
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based on the appellants' claimthat they did not have the
opportunity to litigate the allegations of fraud.

[ 100] Subject to any appeals fromthis judgnment, the result
in The Society of Lloyd s v. Jaffray, supra, unacceptable
though it may be to the Nanes, brings to a close the basis of
their dispute with Lloyd' s over their original dealings wth
Ll oyd' s t hrough which they becane Menbers and Nanes.

[101] Cresswell J. concludes with a recomrendation for an
i ndependent review panel to consider individually the cases of
t hose Nanes who did not accept the R& R Plan to try to reach
a fair settlenent with each of them

RESULT

[102] In the result, | would dismss the appeal. Costs wll
foll ow the event unless counsel wish to bring to the attention
of the court any basis for a different disposition.

Appeal dism ssed.

Not es

Note 1: Nanes have brought against Lloyd's in the United
Ki ngdom the United States, Canada, Australia, Belgiumand
before the European Conmm ssion: The Society of Lloyd s v.
Jaffray, [2000] E.WJ. No. 5731 (QB.D.).

Not e 2:

Application by plaintiff for summary judgnment (O 14, r.1)

1. (1) Where in an action to which this rule applies a
statenent of claimhas been served on a defendant and that
def endant has given notice of intention to defend the action,
the plaintiff may, on the ground that that defendant has no
defence to a claimincluded in the wit, or to a particular
part of such a claim or has no defence to such a claimor
part except as to the amount of any damages clainmed, apply to
the Court for judgnent against that defendant.
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Manner in which application under rule 1 nust be nade (O 14,
r. 2)

2.(1) An application under rule 1 nust be nmade by summons
supported by an affidavit verifying the facts on which the
claim or the part of a claim to which the application
relates is based and stating that in the deponent's beli ef
there is no defence to that claimor part, as the case may be,
or no defence except as to the anobunt of any damages cl ai ned.

Judgnent for plaintiff (O 14, r. 3)

3.(1) Unless on the hearing of an application under rule 1
either the Court dism sses the application or the defendant
satisfies the Court with respect to the claim or the part of
a claim to which the application relates that there is an

i ssue or question in dispute which ought to be tried or that
there ought for sonme other reason to be a trial of that claim
or part, the Court may give such judgnment for the plaintiff
agai nst that defendant on the claimor part as may be just
having regard to the nature of the renmedy or relief clained.

3.(2) The Court may by order, and subject to such conditions,
if any, as may be just, stay execution of any judgnments given
agai nst a defendant under this rule until after the trial of
any countercl ai mmade or raised by the defendant in the
action.

Det erm nati on of Questions of Law or construction (O 14A, r.
1)

14A/'1 1. (1) The Court may upon the application of a party or
of its own notion determ ne any question of |aw or
construction of any docunent arising in any cause or matter at
any stage of the proceedings where it appears to the Court
that --

(a) such question is suitable for determ nation w thout a
full trial of the actions, and

2001 CanLll 8586 (ON CA)



(b) such determnation will finally determ ne (subject only
to any possible appeal) the entire cause or matter or any
claimor issue therein.

(2) Upon such determnation the Court may dism ss the cause or
matter or make such order or judgnent as it thinks just.

(3) The Court shall not determ ne any question under this
Order unless the parties have either --

(a) had an opportunity of being heard on the question, or

(b) consented to an order or judgnment on such determ nation

Note 3: Andrews v. Grand & Toy Al berta Ltd., [1978] 2
S.CR 229, 83 D.L.R (3d) 452; Thornton v. Prince George
School District No. 57, [1978] 2 S.C. R 267, 83 D.L.R (3d)
480; Arnold v. Teno, [1978] 2 SSC R 287, 83 D.L.R (3d) 609.

Note 4: The mpjority in Beals v. Saldanha, 54 OR (3d)
641, [2001] O J. No. 2586 (C. A ) confirmed that the narrow
application of the public policy defence as set out in
Boar dwal k Regency v. Maal ouf, supra, is still the correct
approach and it is consistent with Mrguard |Investnents Ltd.
v. De Savoye, supra.

Note 5: E.g. Bonny v. Society of Lloyd's, 3 F.3d 156 (7th
Cir. 1993); Roby v. Corporation of Lloyd's, 996 F.2d 1353 (2nd
Cir. 1993); Allen v. Lloyd s of London, 94 F.3d 923 (4th Cr
1996); Haynsworth v. The Corporation, 121 F.3d 956 (5th Cr
1997); Richards v. Lloyd's of London, 135 F.3d 1289 (9th Cr
1998); Society of Lloyd's v. Grace, supra, and The Society of
Ll oyd's v. Ashenden, supra.

Note 6: This puts the appellants' case at its highest. It
is not certain what the result would be have been, had Lloyd's
sued to enforce the Equitas prem umobligation in Ontario, in
Iight of the passage of tinme since the original contracts were
made and the issues relied on by the English courts in their
findings that restitutio in integrumwas not possible, so that
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the renedy of rescission was not avail able, as well as the
fact that many third parties including policyholders and ot her
Nanmes woul d be adversely affected by such a result: Sidmay
Ltd. v. Wehttam Investnents Ltd., [1967] 1 OR 508, 61 D.L.R
(2d) 358 (C. A ); Royal Bank of Canada v. G obman (1977), 18
OR (2d) 636, 83 D.L.R (3d) 415 (H.C. J.).
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