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Arbitration -- Jurisdiction -- Applicant applying to set
aside notice of arbitration on basis that agreenent to
arbitrate was unenforceable for reasons of public policy
-- Application judge not erring in assumng jurisdiction over
threshol d i ssue of enforceability of agreenment as inportant
guestion of |aw was raised and only cursory reference to
evi dence was required -- UNCI TRAL Model Law on International
Commercial Arbitration not preventing court from assum ng
jurisdiction to decide arbitrability of dispute.

Professions -- Barristers and solicitors -- Fees
-- Assessnment -- Solicitors and client entering into fee
agreenent whi ch contained contingency fee -- Parties agreeing
t hat any di spute about contingency fee would be resol ved by
arbitration -- Parties having right to have arbitrator rather
t han Superior Court judge hear contingency fee dispute
-- Public policy preventing parties fromcontracting out of
substantive statutory protections contained in Solicitors Act
-- Arbitration nust be conducted in accordance with those
protections -- Arbitrator required to determ ne whet her
contingency fee is fair and reasonable -- Solicitors Act,
R S. O 1990, c. S. 15.

The client, who was the estate trustee and sol e beneficiary
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of his nother's estate, entered into a fee agreenent with the
solicitors that contained a "success fee" respecting litigation
over the estate. The "success fee" was a contingency fee, which
the parties agreed would be 10 per cent of the value of the
assets of the estate. They al so agreed that disputes in
relation to the contingency fee would be resol ved by
arbitration. A dispute arose as to which of two dates shoul d be
used to value the assets for the purpose of applying the
contingency fee. The solicitors served a notice of arbitration
pursuant to the International Comrercial Arbitration Act,

RS O 1990, c. 1.9 (the "ICCA"). The client [pagel72] applied
successfully to strike out the notice on the basis that the
agreenent to arbitrate was unenforceable for reasons of public
policy. The application judge found that enforcing the
arbitration agreenment would result in the client [osing the
statutory protections of the Solicitors Act and that those
protections cannot be waived. The solicitors appeal ed.

Hel d, the appeal should be all owed.

Per Weiler J. A (MacFarland J. A concurring): The application
judge did not err in assumng jurisdiction to decide the
enforceability of the arbitration clause in the contingency fee
agreenent. Section 8 of the | CAA provides that where, pursuant
to art. 8 of the UNCI TRAL Model Law on International Commerci al
Arbitration, UN Doc. A 40/17 (1985), Annex | (the "Model
Law'), a court refers the parties to arbitration, the
proceedi ngs of the court are stayed with respect to the matters
to which the arbitration relates. Article 8(1) of the Mdel Law
states that a court before which an action is brought in a
matter which is the subject of an arbitration agreenent shal
refer the parties to arbitration unless it finds that the
agreenent is null and void, inoperative or incapable of being
performed. The word "action"” in art. 8(1) nmeans the procedure
used to invoke the court's jurisdiction. In Ontario, that
i ncl udes an application. The Mddel Law did not prevent the
court fromassumng jurisdiction to decide the arbitrability of
a dispute. As a general rule, the enforceability of an
arbitration clause should be decided by the arbitrator.
Exceptionally, however, a Superior Court judge can assumnme
jurisdiction over the threshold issue of enforceability when an
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i nportant question of law is raised and only cursory reference
to the evidence is necessary. Those criteria were net in this
case.

There are two rights in ss. 23 and 24 of the Solicitors Act.
One is the right to have a Superior Court judge decide a
contingency fee dispute. By their agreenent, the parties in
this case chose to have an arbitrator as opposed to a judge
resol ve any disputes. The right to arbitration is a substantive
right and the parties' choice should be respected. The second
right contained in ss. 23 and 24 is the right to an assessnent
of whether the contingency fee is fair and reasonable. The
arbitration agreenment was silent as to the powers of the
arbitrator. If that right was lost, the arbitrator's decision
woul d not be a decision on the nerits and the fairness of the
result would be conprom sed. Both the broad public policy
favouring the resolution of disputes on the nerits and the
public policy underlying the renedies given to a client in the
Solicitors Act mlitated against that result. A party cannot
contract out of his or her right to have an i ndependent
assessnment of whether the contingency fee is fair and
reasonabl e by an i ndependent assessor. The application judge
erred in concluding that a solicitor and his client could not
agree to have an arbitrator, as opposed to a Superior Court
j udge, hear a contingency fee dispute. However, any arbitration
nmust be conducted in accordance with the substantive statutory
protections contained in the Solicitors Act.

Per Juriansz J. A (concurring in the result): The application
j udge shoul d have declined to entertain the application to
strike the notice of arbitration and, instead, should have
referred the parties to the arbitrator. The Mdel Law nmakes it
clear that the general rule is systematic referral to
arbitration. In this case, there was no justification for a
departure fromthat rule. If judicial control on the basis of
public policy is necessary, the control should be exercised on
review of the arbitration award.
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VEI LER J. A, (MACFARLAND J. A concurring): --
Overvi ew

[1] The appellant, an Ontario law firm and the respondent, a
client who was the estate trustee and sole beneficiary of his
nother's estate, entered into a fee agreenent that contained a
"success fee" respecting litigation over the estate. The
"success fee" is a contingency fee, which the parties agreed
woul d be 10 per cent of the value of the assets of the estate.
They al so agreed that disputes in relation to the contingency
fee woul d be resolved by arbitration.

[2] A dispute arose as to which of two dates should be used
to value the assets for the purpose of applying the contingency
fee. The appellant served a notice of arbitration. The
respondent brought an application in the Superior Court to
strike it out on the basis that the agreenent to arbitrate was
unenf orceabl e for reasons of public policy. The application
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j udge agreed and struck out the notice of arbitration.
[ pagel75]

[3] The appellant submts that the application judge erred in
assumng jurisdiction to determ ne whether the dispute was
arbitrable. It submts that the application judge should have
deferred jurisdiction to the arbitrator. In the alternative,

t he appellant submts that an agreenent to arbitrate a
contingency fee dispute between a solicitor and a client is
valid and that the agreenent with the respondent shoul d be
enf or ced.

[4] The respondent's position is that an agreenment to
arbitrate a contingency fee dispute is an agreenent to contract
out of the client protection provisions of the Solicitors Act,
R S. O 1990, c. S.15. Accordingly, he submts that the
agreenent to arbitrate is unenforceable for reasons of public
policy and asks this court to uphold the application judge's
order striking the notice to arbitrate.

[5] This appeal raises two issues. The first is whether the
application judge erred by determning the enforceability of
the arbitration clause contained in the contingency fee
agreenent, instead of leaving this determnation for the
arbitrator. The second is whether she erred in holding that an
agreenent to arbitrate a contingency fee dispute is prohibited
and cannot be enforced on account of public policy.

[6] In relation to the first issue, | would hold that the
application judge did not err in assumng jurisdiction to
decide the enforceability of the arbitration clause in the
contingency fee agreenent. | acknow edge that, as a general
rule, the enforceability of an arbitration clause should be
decided by the arbitrator. However, in Dell Conputer Corp. v.
Uni on des consommateurs, [2007] 2 S.C.R 801, [2007] S.C J. No.
34 ("Dell™), at paras. 84-85, the Suprene Court of Canada
recogni zed that exceptionally a Superior Court judge can assune
jurisdiction over the threshold issue of enforceability when an
i nportant question of lawis raised and only cursory reference
to the evidence is necessary. The Suprenme Court added a proviso
that the issue nmust not be raised for purposes of delay: at
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para. 86

[7] Two inportant questions of law arise in this case which
do not require extensive reference to the evidence. The first
is whether an arbitrator, as opposed to a judge, can decide a
contingency fee dispute. The second is whether the parties can
contract out of the statutory protection giving a client the
right to an assessnent of whether the contingency fee is fair
and reasonabl e. No suggestion of delaying tactics arises on
this record. Wiile the application judge did not turn her m nd
to the requirenents in Dell, |I would hold that, having regard
to them the prerequisites for her to assunme jurisdiction at
first instance were net in this case. [pagel76]

[ 8] Having decided that the application judge correctly
assunmed jurisdiction, | nust decide whether she correctly
determ ned the questions of |aw. The application judge was of
the opinion that enforcing the arbitration agreenent woul d
result in the respondent |losing the statutory protections of
the Solicitors Act. There are two rights in ss. 23 and 24 of
the Solicitors Act. One is the right to have a Superior Court
j udge decide a contingency fee dispute. By their agreenent, the
parties chose to have an arbitrator as opposed to a judge

resolve any disputes. In Dell, at para. 160, the Suprene Court
held that the right to arbitration is a substantive right and
that the parties' choice should be respected. | would apply

Dell. The second right contained in ss. 23 and 24 is the right
to an assessnent of whether the contingency fee is fair and
reasonable. The arbitration agreenent is silent as to the
powers of the arbitrator. If this right was |ost, the
arbitrator's decision would not be a decision on the nerits and
the fairness of the result would be conprom sed. Both the broad
public policy favouring the resolution of disputes on the
merits and the public policy underlying the remedies given to a
client in the Solicitors Act mlitate against this result. |
woul d hold that a party cannot contract out of his or her right
to have an i ndependent assessnent of whether the contingency
fee is fair and reasonabl e by an i ndependent assessor.

[9] Thus, | would hold that the application judge erred in
concluding that a solicitor and his or her client could not
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agree to have an arbitrator, as opposed to a Superior Court

j udge, hear a contingency fee dispute. However, apart fromthe
deci sion maker, | would agree with her that public policy
prevents the parties fromcontracting out of the statutory
protections contained in the Solicitors Act and any arbitration
must be conducted in accordance with them

[ 10] For ease of reference, the relevant provisions of the
Solicitors Act are attached as Appendix A to these reasons.
Fact s

[ 11] As the application judge noted, the facts are not in
di sput e.

[ 12] The respondent Peter Wng's parents died in 1999. The
respondent is the executor of his nother's estate and its sole
beneficiary. H s parents had significant assets in various
jurisdictions, including China, Hong Kong, British Col unbia,
Quebec, Japan, Singapore and Ontari o.

[13] Litigation over the assets arose in several
jurisdictions. In Ontario, a dispute arose concerning
entitlenment to an account held jointly by the respondent's
parents at the Royal Bank of Canada in Toronto. The respondent
retained David Wres and [pagel77] Karen Jolley -- at that tine
menbers of another firm-- to make a claimto the funds. Before
the litigation was resolved, Wres and Jolley left to forma
new firm the appellant Wres Jolley LLP. The respondent
transferred the file to Wres Jol | ey.

[14] In March 2004, M. Wres inforned the respondent that he
was exploring the possibility of a gl obal nediation of al
i ssues involving the respondent's parents' estates. It was
t hought that the nediation would be preferable to litigation to
resolve the various conflicts of laws issues arising in each
jurisdiction. In May 2004, the parties agreed to a nediation to
be conducted in Hong Kong.

[ 15] During the preparation for the nediation, the parties
di scussed a contingency fee arrangenent. The parties agreed on
a fee arrangenent in | ate August 2004 under which the appell ant
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woul d receive a fee of 10 per cent of the value of the
respondent’'s inheritance after deducting certain liabilities
and expenses in the event that the nmediation was successful.

[ 16] The nedi ati on was successful. On Septenber 12, 2005,
al nost a year after the mnutes of settlenent were signed, the
appellant sent a letter to the respondent setting out two
options. Under Option 1, the appellant would assess its
accounts before the court using the original retainer
agreenent. The assessnent was to be based on the val ue of the
services. The letter restated the appellant's policy "to charge
fees which are fair and reasonable" set out in earlier
correspondence and then went on to list the factors that the
appel l ant considered relevant to such an assessnent in
accordance wth the case | aw

[17] Option 2 proposed a fee of $212,547.27 and a success fee
"as discussed and recorded in earlier correspondence" of 10
per cent of the net value of the assets the respondent received
or was entitled to receive fromthe estate. There is no issue
that the success fee is a contingency fee agreenent within the
meani ng of the Solicitors Act.

[18] Option 2 al so contained a nunber of other stipulations,
including the follow ng arbitration cl ause:

Di sputes arising fromor in relation to the success fee wll
be resolved by arbitration in Toronto with a single
arbitrator from ADR Chanbers

[19] After receiving the benefit of independent |egal advice,
t he respondent chose Option 2. He concedes that at the tinme of
entering into the fee agreenent, he enbraced the idea of
keeping the matter private.

[20] In July 2007, M. Wres net with the respondent in
Vancouver to discuss the admnistration of the estate. M.
Wres suggested that 10 per cent of the current value of the
assets [pagel78] equalled a success fee of $2 million. The
respondent did not accede to this suggestion as he was of the
opi nion that the contingency fee should be cal cul ated based on
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the value of the estate as of January 1999. Based on the
January 1999 val uation date, he estimated the contingency fee
was approxi mately $461, 115.92. The rel ationship then becane
st rai ned.

[ 21] The appellant rendered an account to the Estate of Tung
Jean and Peter Wng based on the July 2007 val uation date and
clainmed a success fee of over $2 million. It also served the
respondent with a notice of arbitration pursuant to the
International Comrercial Arbitration Act, RS. O 1990, c. 1.9
(the "1 CAA").

[ 22] The respondent replied with an application to the
Superior Court to strike the notice on the ground that it was
an attenpt to oust the Superior Court's jurisdiction under ss.
23 and 24 of the Solicitors Act, which provide that a fee
agreenent will be enforced by the Superior Court if the court
is of the opinion that the agreenent is fair and reasonable. |f
not, the agreenent wll be declared to be void. The respondent
al so contended that the account submtted by the appellant was
not due and owi ng because he had not received distribution of
all the estate assets.

The Application Judge's Reasons

[ 23] The application judge recogni zed that, as a general
rule, an arbitral tribunal can and should determ ne the
exi stence and extent of its own jurisdiction. She assuned
jurisdiction, however, because [at para. 26]:

the court also has jurisdiction to determ ne whether an
agreenent between a solicitor and client, or a termthereof,
is enforceable. The parties are now before the court and
there is no practical or theoretical purpose served in
deferring the argunent to the arbitrator (para. 26).

[ 24] The application judge accepted that private comrerci al
di sputes can be left to private arbitration, but she was of the
view that "[t]he relationship between nenbers of the | egal
prof essi on and the nenbers of the public that they serve
however, is one which transcends a nere conmerci al
transaction".
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[ 25] The application judge held that the arbitration clause
was inconsistent with clients' rights under the Solicitors Act
to have contingency fee agreenents assessed by a court to
determ ne whether they are fair and reasonable. I n her view,
"an agreenment to arbitrate is in effect an agreenent by the

client to relinquish his recourse to the court and ought not to

be enforced" (at para. 31). The application judge held that a
client's right to have judicial supervision over a fee
agreenent with his or her [pagel79] |awyer is supported by
reasons of public policy. At paras. 28-30, she hel d:

The rel ationshi p between nenbers of the | egal profession and
the nenbers of the public that they serve... is one which
transcends a nere commercial transaction. The profession has
a nonopoly over the provision of |egal services and the
occasi ons upon which |awers interact with nenbers of the
public occur often when the latter are in the nost vul nerable
of circunstances. There is therefore an overarching public
interest to be served in the court's supervision of the

pr of essi on's nonopol y.

One may be entirely confident that the chosen arbitrator in
this case . . . would act judicially and skillfully in
deciding the issues between the parties. There is, however, a
residual institutional duty inposed on the court to have
regard to the public interest and the broader ramfications
of the decision it is to nmake that is not owed by a private
arbitrator resolving a dispute privately .

Because of the profession's nonopoly and the inbal ance in
bar gai ni ng power that so often works in the solicitor's
favour, it is in the public interest that the court retain a
supervisory role to ensure that fee agreenents are fair and
reasonable and it is for that purpose that the Solicitors Act
confers access to the court and establishes a nmechani sm or
protocol for the determ nation of the reasonabl eness of a
solicitor's fees

[ 26] Accordingly, she ordered that the notice of arbitration
served under the | CAA by the appellant be struck out.
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| ssues

[27] The issues in this case are:
(1) I'n what forum should the question of the enforceability of
the arbitration agreenment have been decided at first
i nstance?
(2) To what extent is the arbitration agreenent in this case
enf or ceabl e?

[ 28] The respondent has raised, as an additional issue, the
question whether the July 2007 account claimng an increase in
the success fee was a final account pursuant to the Solicitors
Act. It is not necessary to resolve this question at this stage
of the proceedi ngs.

[29] In addition, in oral argument before us, the respondent
submtted that the | CAA does not apply to this dispute and
that, if anything, the Arbitration Act, 1991, S. O 1991, c. 17
(the "Arbitration Act") applies. The |1 CAA has nore stringent
provi si ons governing enforceability than the Arbitration Act.
G ven the manner in which | propose to resolve the | ega
gquestion, it is not necessary for ne to decide this issue.

Thus, for the purposes of this appeal, | amprepared to assune
that the | CAA applies. [pagel80]
Anal ysi s

1. In what forum should the question of the enforceability
of the arbitration agreenent have been decided at first
i nstance?

[ 30] The appellant submts that, based on the provisions
governing international arbitrations, the Superior Court judge
was obliged to stay the respondent’'s application and refer the
guestion of whether the arbitration agreenent should be
enforced to the arbitrator. In order to appreciate the
appel lant's argunent, | nust make brief reference to sone of
the rel evant statutory provisions.

[31] Section 2(1) of the Arbitration Act states:

2(1) This Act applies to an arbitration conducted under an
arbitration agreenent unless,
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(a) the application of this Act is excluded by |law, or
(b) the [ICAA] applies to the arbitration.

[32] As | have indicated, the appellant has chosen to proceed
under the | CAA

[33] Section 8 of the | CAA provides:

8. Wiere, pursuant to article 8 of the Mbdel Law, a court
refers the parties to arbitration, the proceedi ngs of the
court are stayed with respect to the natters to which the
arbitration rel ates.

[34] Article 8(1) of the UNCI TRAL Mbdel Law on International
Commercial Arbitration, U N Doc. A/40/17 (1985), Annex | (the
"Model Law', attached as a schedule to the 1CAA) allows a
court to refuse to enforce an agreenent to arbitrate where the
court finds that the agreenent is "null and void, inoperative
or incapable of being perforned". Article 8(1) states:

8(1) A court before which an action is brought in a matter
which is the subject of an arbitration agreenent shall, if a
party so requests not |ater than when submtting his first
statenent on the substance of the dispute, refer the parties
to arbitration unless it finds that the agreenment is null and
voi d, inoperative or incapable of being perforned.

[ 35] The appellant submts that art. 8(1) of the Mdel Law
does not confer jurisdiction on the Superior Court to determ ne
the enforceability of the arbitration clause in this case.
According to the appellant, this provisionis limted to
situations where an "action" has been brought to determ ne
whet her the arbitration agreenent is null and void, inoperative
or incapable of being enforced before the arbitrator has nade
such a determ nation. An application, the appellant submts, is
not an action. [pagel81l]

[ 36] The appellant also submts that art. 8(1) nust be read
with art. 16 in mnd. Article 16 gives the arbitral tribunal
conpetence to rule on its jurisdiction, "including any
objections with respect to the existence or validity of the
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arbitration agreenent”, either as a prelimnary question or in
an award on the nerits. If the tribunal rules on a prelimnary
guestion that it has jurisdiction, any party may request the
court to decide the matter within 30 days of the ruling and
there is no appeal fromthe court's decision: art. 16(3).
Article 5 of the Mbdel Law al so states that court intervention
in arbitral proceedings is |limted to circunstances expressly
provided for by the I CAA. Wien this article is applied, the
appel l ant submts that the Superior Court judge ought to have
declined jurisdiction.

(1) Does art. 8(1) of the Mddel Law apply only to an

action?

[37] Section 23 of the Solicitors Act specifies that an
application is to be brought to determne the validity of a
contingency fee agreenent.

[38] In urging nme to hold that the Mbddel Law prevents a court
from assessing whether this dispute is arbitrabl e because the
application brought by the respondent is not an "action"” within
the neaning of art. 8(1) of the Mddel Law, the appellant is
urging ne to adopt a literal interpretation of the word
"action".

[39] | do not consider a literal interpretation to be
appropriate for two related reasons. The first is the statutory
principle of interpretation known as harnoni zation. Both the
Arbitration Act and the | CAA deal wth the sanme subject matter
arbitrations. Statutory interpretation presunes a harnony,
coherence and consi stency between | egislation dealing with
essentially the same subject matter: R v. U ybel Enterprises
Ltd., [2001]] 2 S.C R 867, [2001] S.C.J. No. 55, at para. 52 and
Bel | ExpressVu Limted Partnership v. Rex, [2002] 2 S.C. R 559,
[2002] S.C.J. No. 43, at para. 27. The language in art. 8(1) of
t he Mbdel Law can be conpared with s. 7(2) of the Arbitration
Act, which provides that a court shall stay a "proceeding" in
limted circunstances. In Ontario, a proceeding "neans an action
or an application": see s. 1.03 of the Rules of G vil Procedure,
R R O 1990, Reg. 194. [See Note 1 below] Applying this
principle, the word "action” in art. 8(1) should be read as
i ncludi ng an application. [pagel82]
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[ 40] The second reason is that statutes are to be interpreted
having regard to their purpose and the context in which the
words are used. As | will explain below the purpose of art.
8(1) of the Mbdel Lawis to grant parties limted access to the
courts to resolve jurisdictional disputes of a |egal nature due
to the court's expertise conpared with that of the arbitrator
the desire to avoid nultiple | egal disputes over the
jurisdiction of an arbitral tribunal and the interests of
finality. That purpose ought not to be underm ned by an unduly
literal interpretation of the proceeding used to initiate the
court's process.

[41] | find support for both aspects of ny position in the
Suprene Court of Canada's recent decision in Dell, a decision
that considered art. 940.1 of the Quebec Code of G vil
Procedure, RS. Q, c. C25 (the "Qubec CCP") in light of art.
8 of the Model Act. Article 940.1 of the Qubec CCP provides:

940.1 Where an action is brought regarding a dispute in a
matter on which the parties have an arbitration agreenent,
the court shall refer themto arbitration on the application
of either of themunless the case has been inscribed on the
roll or it finds the agreement null.

(Enmphasi s added)

Deschanps J. recogni zed that the plain | anguage of art. 940.1
allowing courts to depart fromthe rule of systematic referra
to arbitration when an agreenent is "null", was nore
restrictive than that of art. 8(1) of the Mdel Law, which
permts a court to refuse to refer an agreenent to arbitration
where the agreenent is "null and void, inoperative or incapable
of being perforned”.

[ 42] She departed froma literal approach to art. 940.1
recogni zing that the GCvil Code had to be interpreted in |ight
of the context in which it was enacted. That context was the
i npl enentation of the Convention on the Recognition and
Enf orcenent of Foreign Arbitral Awards, June 10, 1958, 330
UNT.S. 3 and of its counterpart in the Mdel Law, art. 8.
Having regard to the context and purpose of art. 940.1, she
adopt ed a broader neaning of "null" so as to conformw th the
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approach laid out in the Mdel Law.

[43] Here, the context requires nme to depart fromthe literal
meani ng of the word "action” in art. 8(1). Applying the
princi ple of harnoni zati on and having regard to the purpose and
context of the Mddel Law, | would interpret the word "action"
as nmeani ng the procedure used to invoke the court's
jurisdiction and, in Ontario, this would include an
application. [pagel83]

(1i) Irrespective of whether the issue is brought by way
of an action or application, does the Mdel Law
prevent a court fromassumng jurisdiction to
decide the arbitrability of a dispute?

[44] Dell is instructive on the issue of whether and when a
court should assune jurisdiction to deci de whet her an
arbitration clause is enforceable in the face of the Mdel Law.
To appreciate the context of the ruling, | will briefly
summari ze the facts of that case.

[45] Dell, a well-known retail conputer vendor, erroneously
posted a sale price on its Wb site for certain conputer
nodel s. The error was soon discovered, Dell corrected its
m st ake and announced it woul d not honour sales of conputers at
t he erroneous, |lower price. M. Dunoulin, a Quebec consuner,
circunvented the neasures taken by Dell to correct its m stake
and was able to order a conputer at the erroneous price. O her
consuners al so ordered conputers at the erroneous price. Wen
Dell refused to honour the sales, the Union des consonmateurs
(the "Union") and M. Dunoulin filed a notion for
aut horization to institute a class action. Dell applied for a
referral of M. Dunoulin's claimto arbitration pursuant to an
arbitration clause contained in the ternms and conditions of
sale and dism ssal of M. Dunmoulin's notion. Dell argued that
the arbitrator, rather than the court, had jurisdiction to
determ ne whet her the cl ause was enforceable. The Union
contended instead that it was proper for the court to determ ne
the validity of the cl ause.

[46] Witing for the najority, Deschanps J. reaffirned the
basic principles in favour of fostering the arbitration process
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set out in such cases as Desputeaux v. ditions Chouette (1987)
Inc., [2003] 1 SSC R 178, [2003] S.C.J. No. 15 ("Desputeaux");
G eCon Dinter inc. v. J.R Normand inc., [2005] 2 S.C.R 401,
[2005] S.C.J. No. 46; and Bisaillion v. Concordia

Uni versity, [2006] 1 S.C. R 666, [2006] S.C. J. No. 19. She
recogni zed, at para. 3, that "[t] he i ndependence and
territorial neutrality of arbitration are characteristics that
must be pronoted and preserved in order to foster the

devel opment of this institution". Later, at paras. 51-52, she
remarked that arbitration is "a creature that owes its

exi stence to the will of the parties alone" and that, generally
speaking, parties are free to choose "any place, form and
procedures they consider appropriate”. She also noted that the
provi sion of the Qubec CCP that was in issue, art. 940.1

i ncorporates the essence of art. 8 of the Mddel Law and that
its [ pagel84] counterpart, art. 943, incorporates art. 16 of

t he Mbdel Law, adopting the "conpetence-conpetence" principle:
at para. 80.

[47] The "conpet ence-conpetence" principle is one of
deference to the arbitrator and neans that the arbitrator is
conpetent to determne his or her own jurisdiction and
conpetent to rule on objections to it. In this regard,
Deschanps J. observed, at para. 75 of her reasons, that:

Sonme aut hors argue that the conpetence-conpetence principle
requires the court tolimt itself to a prina facie analysis
of the application and to refer the parties to arbitration
unl ess the arbitration agreenent is manifestly tainted by a
defect rendering it invalid or inapplicable[.]

[ 48] Deschanps J. appears to have rejected this argunent and
adopted a sonewhat broader interpretation of the prima facie
principle in that she recogni zed two exceptions to it.

[49] After reviewing the international and donestic
arbitration | aw of Quebec, Deschanps J. laid down a "genera
rule" that she said was faithful "to the prim facie analysis
test that is increasingly gaining acceptance around the worl d"
and consistent with the "conpetence-conpetence” principle:
Dell, at paras. 83 and 87. The "general rule" is that "in any
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case involving an arbitration clause, a challenge to the
arbitrator's jurisdiction nust be resolved first by the
arbitrator": Dell, at para. 84.

[ 50] Deschanps J. then recognized two limted exceptions to
the "general rule" of "systematic referral” to the arbitrator
within art. 940.1 of the Qubec CCP, which she held was
anal ogous to art. 8 of the Model Law. Were the challenge to
the arbitrator's jurisdiction is based "solely on a question of
| aw' or a question of "m xed |aw and fact" where the "questions
of fact require only superficial consideration of the
docunentary evidence in the record" as opposed to "the
production and review of factual evidence", a court could
depart fromthe general rule of systematic referral: Dell, at
paras. 84-85. These exceptions, under which a court nmay rule
first on questions of lawrelating to the arbitrator's
jurisdiction, recognize that a court can itself find that an
agreenent is null rather than referring this issue to
arbitration: Dell, at para. 87

[ 51] Deschanps J. explained the justification for the
exception to the rule of systematic referral to the arbitrator
respecting questions of law, at para. 84:

A court should depart fromthe rule of systematic referral to
arbitration only if the challenge to the arbitrator's
jurisdiction is based solely on a question of law. This
exception is justified by the courts' expertise in resolving
such questions, by the fact that the court is the forumto
which the parties apply first when requesting referral and by
the rule that an arbitrator's decision regarding his or her
jurisdiction can be reviewed by a court. It allows a | egal

[ pagel85] argunent relating to the arbitrator's

jurisdiction to be resolved once and for all, and al so all ows
the parties to avoid duplication of a strictly | egal debate.
In addition, the danger that a party will obstruct the
process by mani pul ating procedural rules will be reduced,
since the court nust not, in ruling on the arbitrator's
jurisdiction, consider the facts |eading to the application
of the arbitration clause.
(Enmphasi s added)
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[52] There are three reasons why Dell is of assistance in
this case. First, the policy considerations nentioned in the
above passage are not unique to Quebec, but apply equally in
Ontario. Courts should have concurrent jurisdiction to resolve
questions of |aw (and, al so, questions of m xed | aw and fact
requiring only a superficial exam nation of the record) based
on their conparative expertise in resolving such questions, the
rule that an arbitrator's decision can be reviewed by a court,
the desirability of attaining finality and the avoi dance of
duplication of a | egal debate.

[ 53] Second, the provision of the Qubec CCP that was in
issue in Dell, art. 940.1, incorporates the essence of art. 8
of the Model Law. see Dell, at para. 80. As | have indicated,
art. 8 of the Mbdel Law also forns part of the law of Ontario
pursuant to the | CAA

[54] Third, this court's prior jurisprudence on art. 8 of the
Model Law is consistent with the general rule set out in Dell.
At para. 82, Deschanps J. referred to Dalinpex Ltd. v. Janicki
(2003), 64 OR (3d) 737, [2003] OJ. No. 2094 (C. A) and
@ul f Canada Resources Ltd. v. Arochem International Ltd.

[1992] B.C.J. No. 500, 66 B.C L.R (2d) 113 (C A ) wth
apparent approval in the context of a discussion concerning the
appropriate degree of scrutiny by the courts in determning the
enforceability of an arbitration cl ause.

[55] | pause here to observe that the general rule in Del
was recently applied by this court in Dancap Productions Inc.
v. Key Brand Entertainnent Inc., [2009] O J. No. 572, 2009 ONCA
135. That case concerned an ordi nary commerci al agreenent in
whi ch the notions judge ignored the deferential approach to
arbitration mandated by prior Ontario jurisprudence, as well as
Dell. Sharpe J. A was of the opinion that Dell did not change
this court's prior jurisprudence to the effect that a court
shoul d grant a stay of any court proceedings where it is
"arguabl e" that the dispute falls within the terns of the
arbitration agreenent: see paras. 32-35. Dancap did not involve
a pure question of law or m xed fact and |law requiring only
limted reference to the evidence. Rather, as noted by Sharpe
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J.A, at para. 40, "[t]he determ nation of the scope of the ARA
[ Addi ti onal Ri ghts Agreenent] and the arbitration cl ause

will require a thorough review [ pagel86] of the parties'

conpl ex contractual discussions, understandi ngs, expectations
and arrangenents, an inquiry that clearly calls for nmuch nore
than a 'superficial consideration of the docunentary evidence

in the record" ".

[56] Finally, in Dell, Deschanps J. also held that, before
deciding to assune jurisdiction, the court nust be satisfied
that resort to its process is not a "delaying tactic and that
it will not unduly inpair the conduct of the arbitration
proceedi ng". Thus, "even when considering one of the
exceptions, the court m ght decide that to allow the arbitrator
to rule first on his or her conpetence would be best for the
arbitration process": Dell, at para. 86.

[ 57] The approach set out in Dell therefore requires ne to
answer three questions. First, what is the nature of the
challenge to the arbitrator's jurisdiction: is it a question of
law, fact or mxed |aw and fact? Second, if the chall enge
rai ses a question of mxed |aw and fact, does it require a
detailed factual inquiry or only a superficial review of the
evidentiary record? Third, is the party initiating the
jurisdictional challenge doing so for the purpose of del aying
the arbitration process?

[58] In nmy view, the central question in this case -- the
enforceability of the arbitration clause -- falls squarely
wi thin the exception to systematic referral set out by
Deschanps J. in Dell. The question whether an agreenent to
arbitrate disputes over a contingency fee is unenforceabl e and
void for reasons of public policy is very nuch a question of
| aw. The nature of the question requires an exam nation and
application of the text and judicial interpretation of the
provisions of the Solicitors Act together with consideration of
the jurisprudence favouring enforcenent of arbitration clauses.

[59] While the |ine between questions of |aw and questions of
m xed |l aw and fact is not always clear, an appropriate |litnus
test was set out by the Suprene Court of Canada in Pushpanat han
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v. Canada (Mnister of Citizenship and Immgration), [1998] 1
S.CR 982, [1998] S.C.J. No. 46, at para. 37, citing Canada
(Director of Investigation and Research, Conpetition Act) v.
SouthamlInc., [1997] 1 SSC R 748, [1996] S.C.J. No. 116, at
para. 37

O course, it is not easy to say precisely where the line
shoul d be drawn; though in nost cases it should be
sufficiently clear whether the dispute is over a general
proposition that mght qualify as a principle of |aw or over
a very particular set of circunstances that is not apt to be
of nmuch interest to judges and | awers in the future.

[ 60] Whether an agreenent to arbitrate disputes over a
contingency fee is enforceable is very much a question that is
of [pagel87] interest to | awers and judges. Even assum ng that
the nature of the question is one of m xed | aw and fact,
however, the resolution of the legal issue is not inextricably
linked to a detail ed consideration of the evidentiary record.
Brief consideration of undisputed facts is all that is
necessary to resolve the questions at issue in this case.

[61]] As for the third question in the Dell test, the
appel l ant has in no way suggested that the respondent's
application was brought as a delaying tactic or so as to unduly
inpair an arbitration proceeding. As the application judge
observed, although the respondent initially enbraced the idea
of keeping the dispute over the fees private, he then changed
his m nd and sought to exercise his rights under the Solicitors
Act. The parties have proceeded t hroughout on the footing that,
since then, he has sought to raise a bona fide issue concerning
the enforceability of an agreenent to arbitrate a di spute over
a contingency fee. In ny view, the record sinply does not
support a conclusion that the respondent brought the
application as a delaying tactic.

[62] Accordingly, | would hold that the application judge
properly declined to | eave the issue of the enforceability of
the arbitration clause to the arbitrator and I would not give
effect to the first ground of appeal.

2. Is the arbitration clause unenforceable or can a
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solicitor and his or her client enter into an agreenent
to arbitrate a dispute respecting a contingency fee?

[63] In order to answer this question, |I must first consider
the rel evant provisions of the Solicitors Act. Section 16 of
the Solicitors Act provides that a solicitor may nmeke an
agreenent in witing with his or her client for the paynent of
services "either by a gross sumor by conm ssion or percentage,
or by salary or otherwi se, and either at the sane rate or at a
greater or less rate than that at which he or she would
otherwi se be entitled to be renunerated”.

[64] The right to nmake an agreenent is subject to the
provi sions of ss. 17-33. The relevant portion of s. 23 of the
Solicitors Act provides:

: every question respecting the validity or effect of
[a contingency fee agreenent] nmay be exam ned and

determned, and it nmay be enforced or set aside wthout
action on the application of any person who is a party to the
agreenent . . . by the Superior Court of Justice. [pagel88]

[ 65] Pursuant to s. 28.1(11)(a), [See Note 2 below a client
may apply to the Superior Court of Justice for an assessnent of
an account 30 days after a final account has been rendered or
W thin one year of its paynent.

[66] While the application judge acknow edged that the
Solicitors Act does not contain an express prohibition against
contracting out of its provisions, she held that a client has
the right to have fee disputes resolved by a Superior Court
j udge.

[67] The appellant contends that existing jurisprudence

stands for the proposition that whenever a statute is silent on

the issue of arbitrability, the right to arbitration exists.
The application judge failed to give sufficient weight to the
strong public policy fostering the effectiveness and integrity
of the arbitration process by holding parties to their
agreenent. The appellant says it should not be denied recourse
to arbitration, especially in light of the application judge's
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coment and the parties' apparent agreenent that the arbitrator
woul d act "skillfully and judicially" in deciding the issues.

[ 68] The respondent counters that s. 23 of the Solicitors Act
provi des that every question regarding the validity or effect
of a witten retainer agreenent may be determ ned on
application to the Superior Court. Moreover, contingency fee
agreenents are regulated under s. 28.1 of the Solicitors Act,
whi ch provides a conprehensive code for the assessnent of
conti ngency fees. The Superior Court has the exclusive
jurisdiction to resolve fee disputes between Ontario solicitors
and their clients. The application judge correctly held that
public policy does not permt contracting out of the
protections of the Solicitors Act, including who conducts the
assessnment. Wiile the first option that [pagel89] the appell ant
gave to the respondents for paying the appellant's costs refers
to an assessnent of whether the fee is fair and reasonabl e,
Option 2, containing the contingency fee and the agreenent to
arbitrate disputes, does not. Nor does the clause specify that
the law of Ontario is to apply. Thus, the respondent fears that
the arbitrator will not apply the statutory requirenents of the
Solicitors Act and deci de whether the contingency fee is fair
and reasonabl e.

[ 69] For the reasons outlined below, | am of the opinion that
a bal ance nust be struck between these conpeting policy
interests and that the application judge erred because she did
not do so.

[ 70] The nmajority decision of Deschanps J. in Dell did not
coment directly on the argunent that if a statute is silent on
the issue of the arbitrability of a dispute, then arbitration
is permssible, even where the statute specifically provides
for a judicial dispute resolution nmechanism In dissent,

Bast arache and Lebel JJ., at para. 221, held that because the
Consuner Protection Act, RS. Q, c. P-40.1 (the "Consumner
Protection Act") and the G vil Code of Qubec (C.C Q), S.Q
1991, c. 64 ("Cvil Code") "are silent as to the arbitrability
of a consuner dispute", that silence "suggests its
permssibility".

2009 ONCA 339 (CanLlI)



[ 71] The comment by the minority in Dell was based on the
court's unani nous decision in Desputeaux. In that case, at
para. 46, LeBel J. articulated the proposition that "[i]f
Parliament had intended to exclude arbitration in copyright
matters, it would have clearly done so".

[ 72] Desputeaux involved a dispute concerning the
interpretation of |icensing agreenents relating to the
copyright in a fictional character. One of the artists sought
to refer the matter to arbitration. Section 37 of the Copyright
Act, R S.C. 1985, c. C 42 provided that the Federal Court and
provincial courts had concurrent jurisdiction to decide
di sputes. Section 37 of Quebec's An Act respecting the
prof essional status of artists in the visual arts, arts and
crafts and literature, and their contracts with pronoters,

RS Q, c. S-32.01 recognized the validity of using arbitration
to resolve disputes arising out of copyright matters. The
Suprenme Court held that s. 37 of the federal Copyright Act was
sufficiently general that it could be read to include
arbitration procedures contenpl ated by the Quebec statute.
Accordingly, the court overturned the decision of the Quebec
Court of Appeal declaring the arbitrator's award a nullity.
Lebel J. held, at para. 42, that the nmere fact that the
legislation in question identified the courts as having
jurisdiction over a dispute did not nean that the statute
shoul d be interpreted as excluding [pagel90] arbitration. The

| egi slature was nerely identifying the courts within the
judicial systemthat would have jurisdiction to hear the

di spute; it was not excluding arbitration over a particul ar
subject matter. Arbitration, although not part of a state's
judicial system is still, in a broad sense, part of a
legitimate di spute resolution systemthat has been fully
recogni zed by legislative authorities: see Desputeaux, at para.
40.

[ 73] G ven the strong policy of deference afforded to
arbitration agreenents, and followng the Iine of reasoning in
Desput eaux, | would hold that, sinply because the Solicitors
Act refers to a Superior Court judge as having the jurisdiction
to protect clients' rights, this does not nean that disputes
arising between a solicitor and a client may not be submtted
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to arbitration. The Act sinply identifies the person wthin the
judicial system enpowered to make a decision. The right to have
an i ndependent deci sion nmaker who can interpret the agreenent
and nake a decision respecting a contingency fee dispute is
preserved through arbitrati on and hence the public policy of
the Act, the provision of a forumfor legitinmate dispute
resolution, is not underm ned.

[ 74] The anal ysis cannot, however, end here. My review of the
jurisprudence leads ne to two inportant interrelated
qualifications. First, substantive statutory rights going to
the nerits of the dispute cannot be affected by the decision to
enforce the arbitration clause. Second, the jurisprudence
concerning the Solicitors Act reflects a strong public policy
limting the parties' freedomof contract that ought not to be
i gnored. For the sake of conpleteness, this jurisprudence is
di scussed bel ow.

(a) Substantive statutory rights not affected

[75] In Automatic Systens Inc. v. Bracknell Corp. (1994), 18
OR (3d) 257, [1994] O J. No. 828 (C. A), Austin J.A of this
court granted a stay of a construction lien action pursuant to
the ICAA in view of an agreenent between the parties to
arbitrate the quantum of a clai munder the Construction Lien
Act, RS. O 1990, c. C 30. In so doing, Austin J.A considered
whet her resort to arbitration would result in the | oss of any
right for the lien claimant: at p. 263 O R He concl uded that
apart fromthe adoption of a different procedure, no such right
woul d be lost. The decision of Austin J.A was cited with
approval by the Suprene Court of Canada in Desputeaux, at para.
46, al beit not on this point.

[76] In Dell, both the majority and the dissenting opinions
of the Suprenme Court affirmed that the class action |egislation
in Quebec was nerely procedural and did not create new rights:

[ pagel91] see paras. 105 and 224. As such, it could not oust
Dell's right to enforce the arbitration clause, a substantive
right that was part of the terns and conditions of the sale of
its conputers. A simlar conclusion was reached in the
conpani on case of Rogers Wreless Inc. v. Miuroff, [2007] 2
S.CR 921, [2007] S.C.J. No. 35. [See Note 3 bel ow
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[ 77] Thus, in the jurisprudence cited above, the courts
ensured that no substantive statutory rights affecting the
merits of the dispute were |ost when the arbitrati on agreenent
was enf orced.

(b) Public policy

[ 78] To properly address the public policy concerns at play
in this case, sone further reference to the underlying
| egislative franmework is essential.

[ 79] Section 24 [of the Solicitors Act] provides:

24. Upon any such application, if it appears to the court
that the agreenment is in all respects fair and reasonable
between the parties, it may be enforced by the court by order
in such manner and subject to such conditions as to the costs
of the application as the court thinks fit, but, if the terns
of the agreenent are deenmed by the court not to be fair and
reasonabl e, the agreenent may be decl ared void, and the court
may order it to be cancelled and may direct the costs, fees,
charges and di sbursenments incurred or chargeable in respect
of the matters included therein to be assessed in the
ordi nary manner.

[ 80] The application judge held, and | woul d agree, that
public policy considerations animte the right to an assessnent
of the fairness and reasonabl eness of the terns of a
contingency fee agreenent. In Raphael Partners v. Lam (2002),
61 OR (3d) 417, [2002] O J. No. 3605 (C. A ), Cronk J.A
di scussed the criteria of fairness and reasonabl eness in the
context of the review of a contingency fee agreenent, stating,
at para. 37:

Wen a fee agreenent is challenged under the Act, the
solicitor bears the onus of satisfying the court that the way
in which the agreenent was obtained was fair and that the
terms of the agreenent are reasonable. The fairness
requi renent of s. 24 of the Act is concerned with the
ci rcunst ances surroundi ng the maki ng of the agreenent and
whet her the client fully understands and appreci ates the
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nature of the agreenent that he or she execut ed.
(Gtations omtted) [pagel9?]

[ 81] She continued, at para. 50:

The factors relevant to an eval uation of the reasonabl eness
of fees charged by a solicitor are well established. They
include the tinme expended by the solicitor, the |egal
conplexity of the matter at issue, the results achieved and
the risk assuned by the solicitor. The latter factor includes
the risk of non-paynent where there is a real risk of an
adverse finding on liability in the client's case.

(Gtations omtted)

[ 82] The case | aw supports the respondent’'s position that a
client cannot contract out of the protections in the Solicitors
Act for reasons of public policy. For exanple, this court has
hel d that an agreenent to rai se any di sputes concerning
accounts within 15 days as opposed to the 30 days provided for
under the Act was held to be unenforceable: Javornich v.

McCart hy, [2007] O J. NO 2532, 225 OA C 201 (CA).
Simlarly, in Andrew Fel dstein & Associ ates Professional Corp.
v. Keram dopul os, [2007] O J. No. 3683, 160 AC WS. (3d) 724
(S.CJ.), Murray J. held, at para. 60, that "[t]o permt
contracting out of the provisions of the Solicitors Act would
defeat the whol e purpose of those |egislative provisions
enacted in the public interest and designed to allow a client
protection agai nst unwarranted or unreasonable |egal fees".

Al so, in Plazavest Financial Corp. v. National Bank of Canada
(2000), 47 OR (3d) 641, [2000] OJ. No. 1102 (C. A), at
para. 14, Doherty J. A quoted a passage fromthe judgnent of
Adans J. in Borden & Elliott v. Barclays Bank of Canada (1993),
15 OR (3d) 352, [1993] OJ. No. 1946 (Gen. Div.), at pp
357-58 OR, to the effect that the | egal profession's nonopoly
status, coupled with the obligations on the profession in the
Solicitors Act, make it clear that the rendering of |egal
services is not sinply a matter of contract. He rejected the
subm ssion that an agreenent between a client and a | awyer
could preclude the client fromresorting to the Solicitors Act
or the inherent power of the court to conduct an assessnent of
the | awer's fees.
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[ 83] However, unlike in the present case, none of these
deci sions concern an agreenent to choose a different forumin
which to resolve the dispute, nanmely, arbitration. Thus, there
was no conpeting public policy to consider other than that
contained in the Solicitors Act.
(c) Conclusion with regard to the enforceability of the
arbitration clause

[84] | would hold that the application judge erred in
concluding that a solicitor and his or her client could not
agree to have an arbitrator, as opposed to a Superior Court
j udge, hear [pagel93] a contingency fee dispute. However, the
two qualifications to the arbitrability of contingency fee
di sput es exam ned above |lead nme to the conclusion that public
policy prevents the parties fromcontracting out of the
statutory protections contained in the Solicitors Act and that
any arbitration nust be conducted in accordance with them
VWiile the parties are free to select a different decision nmaker
than the one contenplated in the Solicitors Act, any decision
maker appointed to hear the dispute make his decision in
accordance with the substantive statutory rights contained in
the Solicitors Act. There are two reasons for ny concl usion.
First, the jurisprudence that | have reviewed regarding the
enforcenment of arbitration clauses has not considered or
sanctioned the renoval of any substantive statutory right
affecting the nerits of the underlying dispute. Second, the
jurisprudence in relation to the Solicitors Act holds that it
woul d be contrary to the public interest to allow solicitors
and their clients to contract out of any statutory renmedy in
relation to the assessnent of solicitors' accounts.

[85] The jurisprudence is illustrative of broader principles
at work. One of the overarching principles that the | aw
recogni zes, albeit subject to the value of finality, is the
right to have a dispute decided on the nerits. No doubt it is
for that reason that the jurisprudence respecting enforcenent
of arbitration clauses considers whether enforcing the
arbitration agreenent wll affect the nmerits of the dispute. In
addi tion, freedom of contract, the value recognized in the
strong policy enforcing arbitration agreenents, is tenpered
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here by the jurisprudence renoving the client's freedomto
contract out of the renedies contained in the Solicitors Act on
account of public policy.

Concl usi on

[86] | would, accordingly, allow the appeal and set aside the
order of the application judge striking the notice to
arbitrate. However, any arbitrator appointed to make a deci sion
regarding this dispute nust nmake that decision in accordance
with the substantive statutory rights contained in the
Solicitors Act.

[87] The panel is indebted to both counsel for their very
t hor ough argunment of this issue.

[88] As the issue raised on this appeal is a novel issue, and
subject to any subm ssions the party's may wi sh to nmake, |
woul d be inclined to order no costs.

[89] JURIANSZ J.A. (concurring in the result): -- | have
considered the reasons of Wiler J.A but would conclude that
the application judge should have declined to entertain the
application [pagel94] to strike the notice of arbitration and,
i nstead, should have referred the parties to the arbitrator. If
a question of law and public policy arises before the
arbitrator, and if the arbitrator deals with the issue
incorrectly, the respondent can seek to set aside the award.

[90] | reach this different result because | would attach
greater force than does Weiler J. A to certain passages in Del
and, in particular, the guidelines |laid down to determ ne when
a court may intervene in the arbitration process before its
conpl eti on.

Did the Application Judge Err in Determning the |Issue of
Arbitrability?

[ 91] The basi s upon which the application judge decided to
deal with the application was clearly inadequate. She
recogni zed that the arbitrator could decide the question, but
observed [at para. 26] "the court also has jurisdiction to
det erm ne whet her an agreenent between a solicitor and client,
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or a termthereof, is enforceable”. The reason she gave for the
court exercising that jurisdiction was that "[t]he parties are
now before the court and there is no practical or theoretical
pur pose served in deferring the agreement to the arbitrator".

[ 92] Had the application judge asked the right questions,
namel y, whether the respondent was engagi ng in del aying tactics
and whet her deciding the question raised on the application
woul d pronote the arbitration process, she woul d not have cone
to this conclusion. The text, case |law and the Anal yti cal
Commentary on Draft Text of a Mddel Law on Internationa
Comrercial Arbitration all endorse a deferential approach to
the question of the arbitrability of disputes under the Mdel
Law [ UNCI TRAL Model Law on International Commercia
Arbitration, U N Doc. A 40/17 (1985), Annex | ("Model Law')].
Thus, if and when they arise, jurisdictional challenges to the
ability of the arbitrator should generally be raised after the
arbitrator has rendered a decision through an application to
set aside the arbitral award. This approach both fosters the
arbitration process and prevents del aying tactics.

[93] | first turn to the text of the Mddel Law. Both the
arbitration tribunal and the court have jurisdiction to
determ ne an arbitrator's jurisdiction. Article 16(1) of the
Model Law gives the arbitral tribunal the power "to rule on its
own jurisdiction, including any objections with respect to the
exi stence of validity of the arbitration agreenent”. Article 8
is not worded as a grant of jurisdiction to the court, but as a
[imtation of when the court will exercise the jurisdiction it
ot herwi se possesses. It provides [pagel95] that when a matter
which is the subject of an arbitration agreenent is brought
before the court, the court "shall . . . refer the parties to
arbitration" except in the limted circunstances that "it finds
that the agreenent is null and void, inoperative or incapable
of being perforned”.

[ 94] The pivotal question is what kind of review should the
court engage in before deciding whether the agreenent is "null
and void, inoperative or incapable of being perforned"? In
Dell, Deschanps J. indicated there are tw opposi ng school s of
t hought in the debate over the degree of judicial scrutiny of
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an arbitrator's jurisdiction under an arbitration agreenent.
She referred to these as the interventionist and the prinma
faci e approaches.

[95] Both the interventionist and the prima faci e approaches
seek to pronote efficiency and econony in dispute resolution
but do so fromdifferent perspectives. The interventioni st
nodel is based on the concern that costly proceedi ngs can be
avoi ded by the court deciding the matter at the outset, rather
than waiting to review the decision nmade by the arbitrator
regarding his or her jurisdiction. The interventionist nodel
will tend to be nore efficient and econom cal in those cases in
whi ch the court finds that the arbitrator was w thout
jurisdiction. However, where the court finds the arbitrator has
jurisdiction, the arbitration proceedings will have been
del ayed.

[96] The prina facie approach al so seeks to save the parties
the time, cost and effort of litigating the existence and
validity of the arbitration agreenent in duplicative
proceedi ngs. However, this approach is primarily concerned with
preventing del aying tactics and protecting the arbitration
process from obstruction. Proponents of the prim facie
approach argue that routine or "systenmatic" referral to
arbitration leads to the ultimte resolution of disputes and
best prevents attenpts to delay the arbitral process through
early challenges to the arbitrator's jurisdiction

[97] The deferential prina facie approach, based on the
"conpet ence- conpetence" principle, is nore apparent in the
Model Law that expressly recogni zes the conpetence-conpetence
principle in art. 16. Article 16 provides:

16. The arbitral tribunal may rule on its own jurisdiction
i ncludi ng any objections with respect to the existence or
validity of the arbitration agreenent.

[ 98] As noted Deschanps J. in Dell Conmputer Corp. v. Union
des Consommateurs, [2007] 2 S.C.R 801, [2007] S.C.J. No. 34,
under the prima facie test, a court should "limt itself to a
prima facie analysis of the application and . . . refer the
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parties to arbitration unless the arbitration agreenent is
mani festly tainted by [ pagel96] a defect rendering it invalid
or an applicable". Deschanps J. sets out one articul ation of
the prima facie test, at para. 76:

[ TRANSLATION] The nullity of an arbitration agreenent wll be
mani fest if it is incontestable . . . . As soon as a serious
debate arises about the validity of the arbitration
agreenent, only the arbitrator can validly conduct the review
An apparently valid arbitration clause wll never be
considered to be manifestly null.
(. Loquin, "Conptence arbitrale", Juris-classeur Procdure
civile, fasc. 1034 "Arbitage" (1994), No. 105)

[99] The case law of this court supports a deferential or
prima facie approach to the question of arbitrability. In Dell,
Deschanps J. cited this court's decision in Dalinpex Ltd. v.
Jani cki (2003), 64 OR (3d) 737, [2003] O J. No. 2094, 228
D.L.R (4th) 179 (C A ) and observed that the prima facie
analysis is applied in Ontario not only to the validity but
al so the applicability of an arbitration clause. In Dalinpex,
Charron J. A adopted [at para. 21] the follow ng test
articulated by the British Colunbia Court of Appeal in Gulf
Canada Resources Ltd. v. Arochem International Ltd., [1992]
B.C.J. No. 500, 43 CP.R (3d) 390, 66 B.C.L.R (2d) 113
(CA):

Considering s. 8(1) in relation to the provisions of s. 16
and the jurisdiction conferred on the arbitral tribunal, in
my opinion, it is not for the court on an application for a
stay of proceedings to reach any final determnation as to
the scope of the arbitration agreenment or whether a
particular party to the | egal proceedings is a party to the
arbitration agreenent, because those are matters within the
jurisdiction of the arbitral tribunal. Only where it is clear
that the dispute is outside the terns of the arbitration
agreenent, or that a party is not a party to the arbitration
agreenent, or that the application is out of tinme should the
court reach any final determ nation in respect of such
matters on an application for a stay of proceedings.
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Where it is arguable that the dispute falls within the terns
of the arbitration agreenent or where it is arguable that a
party to the | egal proceedings is a party to the arbitration
agreenent then, in ny view, the stay should be granted and
those matters left to be determined by the arbitral tribunal.
(Enmphasi s added)

[100] As Weiler J.A points out, in a recent decision, Sharpe
J. A suggested that Dell did not change this court's prior
jurisprudence regarding the deferential approach to
arbitrability. In Dancap Productions Inc. v. Key Brand
Entertainnment Inc., [2009] O J. No. 572, 2009 ONCA 135, Sharpe
J.A indicated [at para. 34] that the Suprenme Court endorsed
t he "conpet ence-conpetence” principle in Dell. He applied [at
para. 33] that principle as articulated by Charron J.A in
Dal i npex, calling for "a deferential approach” allow ng the
arbitrator to decide whether the dispute is arbitrable, absent
a clear case to the contrary. [pagel97]

[ 101] Reference to the Analytical Commentary provides further
support for the deferential prinma facie approach and usef ul

background for interpreting Deschanps J.'s statenents regarding

dilatory tactics and the integrity of the arbitral process in
Dell. Section 13 of the International Comrercial Arbitration
Act, R S. O 1990, c. 1.9, of which the Mddel Law is a Schedul e,
provi des that when interpreting the Mbdel Law, recourse may be
had to:

13. . . . (a) the Report of the United Nations Comm ssion on
International Trade Law on the work of its eighteenth session
(June 3-21, 1985); and
(b) the Analytical Commentary contained in the Report of
the Secretary General to the eighteenth session of the
United Nations Conmm ssion on International Trade Law,

as published in The Canada Gazette, Part |, Vol. 120, No. 40,
Cct ober 4, 1986, Suppl enent.

[ 102] The Analytical Commentary discusses art. 16(3) of the
Model Law and contrasts it with an earlier draft version which
woul d have provided for concurrent court control. Article 16(3)
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provides that, where the arbitral tribunal has ruled that it
has jurisdiction, that ruling may be contested only in an
action for setting aside the arbitral award after it has been
rendered. As the Analytical Commentary explains, "judicial
control may be sought only after the award on the nerits is
rendered, nanely in setting aside proceedings . . . ([or
perhaps] in any recognition or enforcenent proceedings)". By
contrast, draft art. 17(1) [as reproduced in the Anal yti cal
Comment ary] provi ded:

(Notwi t hstandi ng the provisions of art. 16,) a party may
(at any tinme) request the Court specified in art. 6 to
deci de whether a valid arbitration agreenent exists and (, if
arbitral proceedi ngs have commenced,) whether the arbitral
tribunal has jurisdiction (wth regard to the dispute
referred to it).

[ 103] Thus, draft art. 17(1) would have allowed a party to
request the court to determne the arbitral tribunal's
jurisdiction at any tine, even while the arbitral proceedings
have commenced. The Anal ytical Commentary explains that the
draft art. 17 was deleted fromthe text of the Mdel Law and
art. 16(3) was added. The change was nade "for the purpose of
preventing dilatory tactics and abuse of any imediate right to

appeal . The Analytical Comentary explains that this solution
was chosen even though its di sadvantage, as was poi nted out by
t he proponents of inmmediate court control, is that it may |ead

to considerable waste of tinme and noney where, after |engthy
proceedi ngs with extensive hearings and taking of evidence, but
the court sets aside the award for lack of jurisdiction.

[ pagel98]

[104] It can be inferred fromthe Analytical Comrentary,
then, that the Mbdel Law is tilted strongly against tactics
that may obstruct and delay arbitration proceedings. The policy
of the Model Law is | ess concerned with individual instances in
whi ch applications to find the arbitration clause invalid may
be wel | -founded. The schene of the Moddel Law is designed to
enhance the efficiency of the arbitration process by deferring
judicial control to the setting aside of arbitration awards
after they have been rendered.
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[105] It is against this context that Deschanps J.'s judgnent
in Dell nmust be understood. Deschanps J. made clear that the
court's ability to decide the matter with only a superficial
consideration of the record was a necessary but not a
sufficient condition for assumng jurisdiction. She then
stated, at para. 86

Before departing fromthe general rule of referral, the court
nmust be satisfied that the challenge to the arbitrator's
jurisdiction is not a delaying tactic and that it will not
unduly inpair the conduct of the arbitration proceeding. This
means that even when considering one of the exceptions, the
court mght decide that to allow the arbitrator to rule first
on his or her conpetence would be best for the arbitration
process.
(Enmphasi s added)

[ 106] Wiile she did not refer to Dell, | amprepared to
assunme that the application judge entertained the application
to strike the arbitration notice because she thought she could
determine it on a superficial consideration of the record. As
well, | accept that in this case only a superfici al
consideration of the record is necessary to pose the public
policy question asserted. The application judge, however,
showed no appreciation for the additional requirenents that the
court nmust be satisfied that the application is not a del ayi ng
tactic and that an i medi ate court decision as to the
arbitrator's jurisdiction would be best for the arbitration
process. Had the application judge asked herself these
guestions, | amsatisfied that she woul d not have departed from
the rule of systematic referral to arbitration set out in Dell.

[ 107] The respondent nade no effort to satisfy the

application judge that his application was not a del ayi ng
tactic. | recognize that the appellant did not argue before the
application judge that the respondent was engagi ng in del ayi ng
tactics. However, given Deschanps J.'s unequivocal statenent in
Dell that the court "nust be satisfied" the challenge is not a
del aying tactic, the application judge was required to turn her
mnd to that issue. Gven the design of the Mddel Law to avoid
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delays in the arbitration process and to generally reserve
court intervention to the review of the arbitral award, the
application judge was required to consider what woul d be best
for the arbitration process. [pagel99]

[ 108] Here, the respondent, after receiving i ndependent | egal
advice, entered into a contract to arbitrate any fee disputes
about his agreenment with the appellant. He is liable to the
appellants for their | egal services, whether the assets of the
estate are valued on the date he woul d choose or on the day the
appel l ants woul d choose. Hi s application has resulted in the
delay of the arbitration process to determ ne the anount ow ng
to the appellants. Until the arbitration and court proceedi ngs
are concl uded, the respondent will not be conpelled to nmake any
paynent in respect of the services perfornmed by the appellant.
He did not, as he m ght have, support his application for court
intervention with proof that he had paid the | ower undi sputed
anmount. | make no finding that the respondent was seeking to
delay. My point is that the respondent in applying for the
court's intervention did not file any evidence on which the
court could be satisfied his application was not a tactic to
del ay.

[ 109] The nore significant point though, is that the
application judge erred in failing to find that referral to
arbitration would be best for the arbitration process. At this
stage, the issue of public policy raised by the respondent is
hypot heti cal and may or may not becone an issue. \Wether the
i ssue arises at all depends on the decision of the arbitrator
as to the applicable valuation date for the estate assets and
liabilities of the estate. If the arbitrator accepts the
val uation date asserted by the respondent, or if the arbitrator
chooses the valuation date asserted by the appellants but
reduces the fee to an anmount the respondent accepts as fair and
reasonabl e, the question raised before the application judge
will not arise. In ny view, allow ng an application judge to
entertain an application attacking arbitration every tinme there
is an issue of public policy mght possibly arise would "unduly
inpair the arbitration process" and would certainly not be
"best for the arbitration process”: Dell, at para. 86.
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[110] In this case, when the matter first cane before the
application judge, it was at |east arguable that the matter was
arbitrable. Wiler J.A 's analysis confirns that is the case.
| f the judge had applied the Dalinpex standard, she woul d have
referred the parties to the arbitrator.

[111] A question as to the fairness and reasonabl eness of the
fee may not arise before the arbitrator. If it does arise, if
the arbitrator addresses it and if the arbitrator decides it
incorrectly, the court can pronounce on matters of public
policy in reviewmng the arbitrator's award. On a review, the
court would have the findings of the arbitrator regarding the
nature and conplexity of services provided, any risks taken in
the retainer, [page200] the qualifications of the | awers,
their usual rates, the hours worked and any other information
that would be relevant to deciding if the final fee was fair
and reasonabl e.

[112] It is worth identifying provisions of the Mdel Law
that allow the court to set aside an arbitration award as
inconpatible with the state's public policy. Article 34 of the
Model Law deals with setting aside an arbitral award after it
has been nmade. An arbitral award may be set aside under art.
34(2)(a)(i) if the agreenent is not valid under the applicable
| aw, under art. 34(2)(b)(i) if the subject nmatter of the
di spute is not capable of settlenent by arbitration under the
law "of this State", and under art. 34(2)(b)(ii) if "the award
or any decision contained thereinis in conflict with the
public policy of this State". Mreover, art. 36(1)(b) of the
Model Law allows a court to refuse to recogni ze or enforce an
arbitral award if it finds that (i) the subject matter of the
di spute is not capable of settlenent by arbitration under the
law of this state, or (ii) the recognition or enforcenent of
the award woul d be contrary to the public policy of this state.

[113] In conclusion, if judicial control on the basis of
public policy is necessary, that control should be exercised on
review of the arbitration award. The Mdel Law, as expl ai ned by
the Anal ytical Commentary and as interpreted by the Suprenme
Court in Dell and the jurisprudence of this court, nmakes clear
that the general rule is systematic referral to the parties to
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arbitration. In this case, there was no justification for a
departure fromthat rule.

[114] Therefore, | would hold that the application judge
shoul d have refused to entertain the application and should
have referred the parties to the arbitrator.

[115] | add that | agree with the Weiler J. A that the
respondent was properly before the court. It is no nonent that
art. 8 (1) of the Mddel Law refers to an "action" brought
before the court, whereas in this case the respondent brought
an "application". The Moddel Law is an international instrunent
that was not drafted with an eye on the Ontario Rules of G vil
Procedure, R R O 1990, Reg. 194. In explaining art. 8, the
Anal ytical Commentary refers to when "a party starts
l[itigation". The word "action” in art. 8 is to be interpreted
in that sense.

s the Arbitration Agreenent Enforceabl e?

[116] G ven ny conclusion on the first question, | would not
address [the] second question at this stage. [page201]
Concl usi on

[117] | would allow the appeal, set aside the application
judge's decision and refer the parties to the arbitrator.

Appeal all owed.
APPENDI X A
RELEVANT PROVI SIONS OF THE SOLI Cl TORS ACT
For ease of reference, the rel evant provisions of the
Solicitors Act are as foll ows:
Definitions
15. In this section and in sections 16 to 33,
"contingency fee agreenent” neans an agreenent referred to in

section 28.1; ("entente sur des honoraires conditionnels")

Agreenments between solicitors and clients as to conpensation
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16. (1) Subject to sections 17 to 33, a solicitor may nake
an agreenent in witing wwth his or her client respecting the
anount and manner of paynent for the whole or a part of any
past or future services in respect of business done or to be
done by the solicitor, either by a gross sumor by conmm ssion
or percentage, or by salary or otherw se, and either at the
sane rate or at a greater or less rate than that at which he
or she woul d otherw se be entitled to be renunerat ed.

Definition

(2) For purposes of this section and sections 20 to 32,
"agreenent" includes a contingency fee agreenent.
Approval of agreenment by assessnent officer

17. Where the agreenent is made in respect of business done
or to be done in any court, except the Small Cains Court,
t he amount payabl e under the agreenent shall not be received
by the solicitor until the agreenent has been exam ned and
al | oned by an assessnent officer.
Opi ni on of court on agreenent

18. Where it appears to the assessnent officer that the
agreenent is not fair and reasonable, he or she may require
the opinion of a court to be taken thereon.
Rej ecti on of agreenent by court

19. The court may either reduce the anmount payabl e under
the agreenent or order it to be cancelled and the costs,
fees, charges and di sbursenents in respect of the business

done to be assessed in the sanme manner as if the agreenent
had not been nade. [ page202]

Det erm nati on of disputes under the agreenent
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23. No action shall be brought upon any such agreenent, but
every question respecting the validity or effect of it may be
exam ned and determ ned, and it may be enforced or set aside
W t hout action on the application of any person who is a
party to the agreenent or who is or is alleged to be liable
to pay or who is or clains to be entitled to be paid the
costs, fees, charges or disbursenents, in respect of which
the agreenent is nade, by the court, not being the Small
Clainms Court, in which the business or any part of it was
done or a judge thereof, or, if the business was not done in
any court, by the Superior Court of Justice.

Enf orcenment of agreenent

24. Upon any such application, if it appears to the court
that the agreenment is in all respects fair and reasonable
between the parties, it may be enforced by the court by order
in such manner and subject to such conditions as to the costs
of the application as the court thinks fit, but, if the terns
of the agreenent are deenmed by the court not to be fair and
reasonabl e, the agreenent may be decl ared void, and the court
may order it to be cancelled and may direct the costs, fees,
charges and di sbursenments incurred or chargeable in respect
of the matters included therein to be assessed in the
ordi nary manner.

28.1 (1) A solicitor may enter into a contingency fee
agreenent with a client in accordance with this section.

Remuner ati on dependent on success

(2) A solicitor may enter into a contingency fee agreenent
that provides that the remuneration paid to the solicitor for
the | egal services provided to or on behalf of the client is
contingent, in whole or in part, on the successful disposition
or conpletion of the matter in respect of which services are
provi ded.

No contingency fees in certain matters
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(3) Asolicitor shall not enter into a contingency fee
agreenent if the solicitor is retained in respect of,
(a) a proceedi ng under the Crimnal Code (Canada) or
any other crimnal or quasi-crimnal proceeding; or
(b) a famly law matter.

Witten agreenent

(4) A contingency fee agreenent shall be in witing.

Maxi mum anount of contingency fee

(5) If a contingency fee agreenent involves a percentage of
t he amount or of the value of the property recovered in an
action or proceeding, the anount to be paid to the solicitor
shall not be nore than the maxi mnum percentage, if any,
prescribed by regul ation of the amount or of the value of the
property recovered in the action or proceedi ng, how ever the
anount or property is recovered. [page203]

Non- appl i cation

(10) Sections 17, 18 and 19 do not apply to contingency fee
agreement s.

Assessnent of contingency fee

(11) For purposes of assessnent, if a contingency fee
agr eement ,

(a) is not one to which subsection (6) or (8) applies,
the client may apply to the Superior Court of
Justice for an assessnent of the solicitor's bil
within 30 days after its delivery or within one
year after its paynent; or

(b) is one to which subsection (6) or (8) applies, the
client or the solicitor may apply to the Superior
Court of Justice for an assessnment within the tinme
prescribed by regul ati on nade under this section.

Not es
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Note 1: Section 13 of the | CAA provides that, for the purpose
of interpreting the Mddel Law, recourse may be had to aids to
interpretation ordinarily available under the [aw of Ontario.

Note 2: Sections 28.1(10)-(11) set out the procedure for
assessnment in the case of contingency fee agreenents. Section
28.1(10) provides that ss. 17-19 -- which require an assessnent
officer to determ ne whether a fee agreenent for business done
in court is fair and reasonable, and permt the officer to
solicit the opinion of a court and have that court renmedy the
situation if the agreenent is not fair and reasonable -- do not
apply to contingency fee agreenents. That section, however, nust
be read in conjunction with s. 28.1(11). Thus, s. 28.1(10) and
(11) were designed to ensure that judges of the Superior Court,
rat her than assessnent officers, are given the authority to
revi ew contingency fee agreenents according to the standards of
fairness and reasonabl eness: see Mark O kin, The Law of Costs,
2nd ed., | ooseleaf (Aurora, Ont.: Canada Law Book, 1987), at
para. 308.1(3), and The Joint Commttee on Contingency Fees
(Ontario), Report on Contingency Fees (Report presented to the
Attorney General for Ontario, Septenber 2000), at pp. 41-42.
Assessnent officers cannot interpret agreenents.

Note 3: The majority and dissenting opinions of the court
further held that |egislation anmending the Consuner Protection
Act and prohibiting agreenents obliging a consuner to arbitrate
a dispute or preventing themfrombringing a class action,
unl ess entered into after the di spute arose, was prospective
only and of no application.
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