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JUDGMENT
Hon Tang VP:
Introduction
1. The Applicants, husband and wife, were granted leave by

SaundersJ on 2 August 2010 to enforce the Arbitral Award by the Xi'an
Arbitration Commission No. 2232 of 2009 dated 3 June 2010 against the 1% and
2" Respondents ("the Award") in the same manner and to the same effect as a
judgment of the High Court asfollows:

"Judgment be entered for a Declaration that the Share Transfer

Agreement between the 1% and 2™ Applicants and the 1% Respondent

dated 15 July 2008 and the Supplemental Share Transfer Agreement

between the 1% and 2™ Applicants and the 1% and 2™ Respondents
dated 27 August 2008 are revoked;"

2. By a summons dated 16 September 2010, the 1% and 2™
Respondents applied to set aside |eave granted by Saunders J complaining, inter
alia, of collusion between the Applicants and the arbitrators, and one Mr Pan

Jun Xin (R A2) ("Pan"), the General Secretary of the Xi'an Arbitration

Commission.

3. That application was heard by Reyes Jon 30 March 2011. By his
judgment dated 12 April 2011, he set aside leave to enforce the Award. He
held that although the Respondents had not made any relevant complaint to the
Arbitral Tribunal, they had not waived their right to do so®>.  He further held:

"102. ... asamatter of public policy®, | should refuse enforcement of
the Award here."

! Chan Choi Hung's affirmation, 16 September 2010, para. 16(2)
2 Para. 85 of the Judgment
3 pursuant to section 40E(3) of the Arbitration Ordinance (Cap. 341)
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4, Reyes J explained:

"99. Second, it would, however, be wrong to uphold an award
C tainted by an appearance of bias. Upholding such an award will have
the consequence that justice would not be seen to be done.
Enforcement of such award would be an affront to this Court’ s sense of
justice. See generally A v. RHCCT No. 54 of 2008 (30 April 2009)
on when the public policy ground may be invoked."
5. It is important to note that the learned Judge's conclusion was
based on what he called the minimalist version of the facts (see para. 42 below)
G and that:

"562.  The minimalist version is an insufficient basis for finding
actual bias.

| 53. ... In my view, the minimalist version would cause a
fair-minded observer to apprehend areal risk of bias."

6. This is the Applicants appeal. The Applicants were represented
K by Mr Edward Chan, SC, Mr Laurence Li and Mr Eric Chow. Mr Patrick
Fung, SC and Mr Calvin Cheuk appeared for the Respondents.

M Background

N 7. The background is complicated and murky. Much of it comes

. from one-sided assertions and have to be taken for what they are worth.

P 8. The Share Transfer Agreement and the Supplemental Share
Transfer Agreement (dated 15 July 2008 and 27 August 2008 respectively)

© concern shares in a Hong Kong company caled Ba Jun Tian Cheng Limited

R ("Baijun") in which the Applicants were equal shareholders. Baijun in turn
owned 50% of the shares in another Hong Kong company called Zhong Xin

S

Ore-Material Holding Co. Ltd. (Hong Kong) (*Zhong Xin"). The other 50%
T was held by a company called Angola Limited (Hong Kong) ("Angola'), a

Hong Kong company.
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9. Under the Share Transfer Agreement, the Applicants agreed to
transfer all the shares they held in Baijun ("the Baijun shares') to the 1%
Respondent (Keeneye).

10. Clause 3 of Article 1 of the Share Transfer Agreement provided
that:
"3. The transfer price shall be separately negotiated. Failing
agreement, the share transfer price shall be the amount of (the 1% and
2" Applicants) actual amount of capital contribution/investment in the
operation in the company."
11. Article 6 of the Share Transfer Agreement provided for arbitration

at the Xi'an Arbitration Commission.

12. By the Supplemental Share Transfer Agreement, the 2™
Respondent (New Purple) was added as a transferee such that the 1°
Respondent would be transferred 62% of the shares in Baijun and the 2™
Respondent 38%.

13. The Baijun shares have been transferred to the 1% and 2™
Respondents in July and August 2008, who have in turn transferred then to
Daynew Assets Management Limited ("Daynew") and Far Orient Holdings
Limited ("Far Orient") in October 2008".

14, Clause 2 of the Supplemental Share Transfer Agreement referred to
ongoing/remaining litigations and disputes between Baijun and Angola over
Angolasinterests in Zhong Xin. There were litigations in Hong Kong as well

as in the Mainland. It appears that these proceedings have been settled.

4 HCA 1315/2009 was brought by the 1% and 2™ Applicants on 2 July 2009 for, inter alia, the return of the shares against
the 1% and 2™ Respondents (as 1% and 2™ Defendants), Wang Li (as the 4™ Defendant), and Daynew and Far Orient (as the
6" and 7" Defendants). According to Wang Li's 2™ affirmation filed in HCA 1315/2009 (affirmed on 9 July 2009 on
behalf of al the Defendants): "12. ... (he) worked for New Purple under the instructions of Mr Zhou Xue Shuan ('Zhou').
Zhou is the shareholder of both new Purple and Keeneye." However, Wang Li was described in the Award (at page 96) as
the subordinate of Liu. Referencesto the Award unless otherwise stated, are to the trandlation.

5 The Award, page 100. A matter of separate complaint by the Applicants.
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Zeng Wei ("Zeng") is a shareholder in Angola. He is a witness for the

Respondents in these proceedings.

15. Zhong Xin and Shaanxi Yulin Changle Industrial and Trading
Company ("Changle") incorporated Changlebao Mining Corporation Limited
("Changlebao") which owned and operated a coal mine near Yulin as a joint
venture. It appears that under the joint venture, Zhong Xin was required to
contribute RMB49.7 million and Changle RMB21.3 million, and that they were
entitled to respectively 70% and 30% of the shares or interest in Changlebao
respectively. On such basis, the Baijun shares represented a 35% interest in
Changlebao®.

16. Zhang Xintian (5HrH)  ("Zhang") was the General Manager of

Changlebao. Zhang played a part in the Arbitration and in the affairs of the 1%
and 2™ Respondents.

17. The Share Transfer Agreement and the Supplemental Share
Transfer Agreement were entered into when both the 1% and 2™ Applicants were
under detention in Yulin. They were detained for about 6 months from 22
May 2008. According to the Award, it was as a result of the Applicants
dispute with Zhang in 2008 over the management of the coalmine or
Changlebao, which allegedly resulted in Zhang and two others suffering minor

injuries’ and which led to the detention of the 1% and 2™ Applicants.

18. In the Statement of Claim filed by the Applicants in HCA
1315/2009, they claimed that, one Liu Jian Shen ("Liu") (B|#EH ) -
"B, ... was and is the controller of Xian Kaiyuan Holding Company

Limited ( ﬁ“[%ﬁﬂﬁ e [%3‘%&[}}?] LT ’F[J ), acompany listed on the
Shenzhen Stock Exchange; the president and controller of Xian

6 The Award, page 53.
! The Award, page 74.
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Yizhiliu Group(1'— % & [0 ); amember of the National People's
Congress, and a person of influence in Shaanxi Province, PRC".

19. The 1% and 2™ Applicants went on to allege that:

"19. The conditions of (their) detention were dismal. Their health
deteriorated and (the 2™ Applicant's) life was in danger. They and
their family were desperate for help from any person with influence
who could secure their release.”

which led to the contact with Liu and the Share Transfer Agreement and
Supplemental Share Transfer Agreement. It appeared to be common ground
that the 1% and 2™ Applicants were released in November 2008 without charge®.

20. In the HCA 1315 Defence, the Defendants admitted that:

"7(2) ... Liuis and was one of the controllers of Keeneye, New
Purple, Daynew and Far Orient. However, Liu did not participate in
the day to day management of these companies. In particular, Liu did
not participate in the two transfers of Bajun's shares before the
commencement of these proceedings."”

21. Wang Li also said in his 2™ affirmation in HCA 1315/2009 that:
"13. Itistruethat Liu had control of Keeneye and New Purple ..."°

22. Both the Share Transfer Agreement and the Supplemental Share

Transfer Agreement are governed by PRC law.

23. Article 5 of the Share Transfer Agreement provided:

TETT X F’—‘I [Filv R R o defi

1o REE (AR AES FpyE R ERR=pv i SRl
I'Jigf#z ; , and astranslated

8 Statement of Claim in HCA 1315/2009 at D752, para. 41; and Defence at D770, para. 27. However, it was the
Respondents' case that the Applicants were released because they were able to pay compensation (RMB6 million), provided
by the Respondents, to theinjured persons. HCA 1315 Defence, paras. 27 and 28

° The Award, page 96 stated: "Keeneye and New Purple were actually controlled by (Liu) ...."
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25.
Commission.
the Share Transfer Agreement and the Supplemental Share Transfer Agreement.

That application was accepted by the Xi'an Arbitration Commission on 17 July
2009. On 24 August 2009, the Applicants counterclaimed for revocation of

-7 -

"1. This Agreement shall be cancelled at the occurrence of any
events specified in the Contract Law of the PRC for contract
amendment and cancellation;"

Article 54 of the PRC Contract Law provides:

"A party shall have the right to request the people's court or an
arbitration institution to modify or revoke the following contracts:

() those concluded as aresult of serious misunderstanding;

(1) those that are manifestly unfair at the time when the contract is
concluded.

If a contract is concluded by one party against the other party's true
intention through the use of fraud, coercion or exploitation of the other
party's precarious position, the injured party shall have the right to
request the people's court or an arbitration institution to modify or
revokeit."

[ (PR NRSEHE & FRE) B UEE: FHIER, HFEA
T ABGE RN BIE e B LR A2 B Bl H -

(—)  E KRR,
(=) IS AR R A1
— 7 IRVE ~ Bha P FBEE e N2 fE, X Ed T B

RBIR L R ISLI R, 5245 AT RO RN RIL Bt s fh e LA
A B o E i

By summons dated 9 July 2009, the 1% and 2™ Respondents
applied to stay HCA 1315/2009 for arbitration at the Xi'an Arbitration
On 7 July 2009, the 1% Respondent applied to the Xi'an

Arbitration Commission for arbitration and for confirmation of the validity of

these Agreements on the ground that:

"... there was exploitation of the precarious position upon the signing
of such agreements with Keeneye and New Purple and there were
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manifestly unfair, and further added New Purple as the defendant of
the counterclaim. ..."*°

26. The Arbitral Tribunal consisted of Jiang Ping (Chief Arbitrator),
Zhou Jian (nominated by the Applicants) and Liu Chuntian (nominated by the
Respondents). The Applicants were represented by Lan Yonggiang, and the
Respondents Li Tao.

27. The Award was delivered on 3 June 2010. It upheld the
Applicants clam. The Award is 59 pages long in its original Chinese; and the
certified trandation, 111 pages. For convenience's sake, | have used the
certified trandation of the various Chinese documents except when it is
necessary to look at the Chinese originals. Sometimes the translation is easier

to follow when one knows what the original says.

28. It is not for this Court to express any opinion on the correctness or

otherwise of the decision of the Arbitral Tribunal. Indeed, the concept of
exploitation of the other person's precarious position "3 A\ 2 f&", with its
possible undertone of " 51 52", probably does not have an equivalent under

our law. We are only concerned with whether enforcement of the Award
should be refused if it has been proved that:

"... it would be contrary to public policy to enforce the award".
Section 40E(3) Arbitration Ordinance.

29. Asthe Award recorded at page 12, the Applicants alleged that::

"... The share value of Baijun was much higher than the 'actual amount
of capital contributions set forth in the Share Transfer Agreement.
There was about 10 odd times difference between the two values. ..."

On the other hand, the Respondents contended:

10 The Award, page 88.
1 which may be translated as "secure by force or trickery".
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"... The vaue of the mining right of Changlebao was not relevant to

the transfer pricein this case, ..."*
30. Amongst the evidence produced in the Arbitration by the
Applicants, was an assessment report which gave the value of Changlebao at
"over RMB1.6 hillion ... 35% thereof will be more than RMBO.6 billion"*,

31 Despite the objection of the Respondents, the Arbitrators appointed
independent assessors under Article 33 of the Arbitration Rules. The Award at
page 105 stated:

"After the joint assessment by Shaanxi Mingjian Judicial Accounting

and Surveying Firm and Shaanxi Qindi Mining Right Asset Valuation

Co. Ltd., as of the date of the Supplemental Share Sale Agreement, the

concluded assessment result on the value of such coa mine was

RMB1,712,924,000. The Arbitral Tribuna holds that although the

value of the company's assets does not equal to the value of shares of

the company, its effect on the share value is obvious."
32. The Award under "Background on the Execution of (the
Agreements)™" stated that in February 2008, Baijun had commenced HCA
1987/2005, in Hong Kong against Angola and complained that Angola had
failed to contribute the necessary capital according to the joint venture
agreement. On 31 March 2008, Angola, as a shareholder of Zhong Xin, and
Ng Chi Kong, a director of Zhong Xin, commenced a civil action in Yulin City
Intermediate People’s Court against the 1% and 2™ Applicants for
misappropriation of funds of Changlebao. However, the 1% and 2™ Applicants
won and obtained final judgment. Then on 17 July 2008, Changle commenced
a civil action claiming that Baijun's capital contribution was invalid. Angola
and Changlebao were the third partiesin that proceeding. At the first instance,

Changlebao lost, but the matter was under appeal .

12 The Award, Page 63.
13 The Award, page 53.
14 The Award, page 72.
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33. The Award then referred to a Notice of No Prosecution issued on
21 November 2008 by Yuyang District People's Procuratorate, Yulin City,
C which led to the release of the 1% and 2™ Applicants.

34. The evidence which was placed before the Arbitral Tribuna on
E behalf of the 1% Applicant included what was referred to as Evidence Group 2.
The Chinese version included this passage:

F
[ 1V BT R DM, it e A T R BRI S 4 51 1) fes B B
G M ARG ERER) SRAZAET B e IR 2 > sl
MEJT T SEFR 2 5 AT FeA Ui o Js A AR H IR T
H N7 i RN BRSO 32 3 N4, HLARE i Bk ot i) 4= [N
AR XM FRgEAT SR T], B RN DDA 5 e R &%
| WA KAV PMSC A AT, XM A Uik b 22 15 21 56
UE: SEA Mk B EARIOTR, ok XA sl ~ A S AR
WAL YIS 3~ FERBIEIBCE K, BB He s A
J IR O N OE o 2 (TP
K 35. Astrandlated:
L "... The above evidence was to prove that 1) when the Transfer
Agreement was executed, Gao was in the danger of being sentenced,
M the 'precarious position' in 'exploitation of other person's precarious

position' as stated in the Civil Law was objectively present; 2) Gao's
relatives and agents who actually took part in the execution of the
N Transfer Agreement aimed to 'save persons, which meant to pay
compensations to victims, and to communicate with the relevant
departments through Liu Jianshen, a representative of the National

O People's Congress in Shaanxi province. It was understandable and
excusable to sign a manifestly unfair Transfer Agreement at all cost in
p order to 'save persons; this can be proved several times by Wang Li's

statement: firstly, Gao Lin proposed to borrow from Wang Li;

subsequently, Gao Haiying and Bao Jian turned the borrowing to
Q executing a Transfer Agreement; 3) from Keeneye's point of view,
execution of the Transfer Agreement was the condition precedent for
'saving persons.."°

"No objection to the authenticity and legality of Evidence 6, but there

s is objection to the relevancy as to the subject to be proved. The
Plaintiff and the Defendant have different views about the subject to be
proved by that evidence.”

5 award, 27
U 16
Award, 51
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36. The Respondents denied that there was any coercion or that they
had ever indicated that Liu could procure the release of the 1% and 2™
C Applicants and contended that the 1% and 2™ Applicants:
D " ... dl dong had lawyers and could receive express advice from

their lawyers that it was impossible to procure their release based on
Liu Jianshen's representation of his influence to certain person in the

E People's Procuratorate." !’
F 37. Apart from upholding the Applicants counterclaim, the Award
s went on to say, in respect of the Respondents, who had not counterclaimed for

the return of any payments which they might have had made in respect of or in
H connection with the transfer of the Baijun shares:
| "Il.  For the issues whether the RMB 13,000,000 paid by Keeneye

and New Purple is the transfer price of shares and the issue of

3 compensation

From the evidence submitted by the parties, RMB 6,000,000 was the
K borrowing as described by Gao Haiying for the compensation of the
victims in the crimina case involving Xie and Gao. There were
several sums of Hong Kong legal costs were for Baijun's litigation in

L Hong Kong. There were aso two sums of legal costs of Mainland
lawyers without the description on the payment reason. Therefore,

M the said amounts cannot be confirmed as the transfer price of the
shares.

N However, during the detention of Xie and Gao, Keeneye and New
Purple provided financial assistance to their families, which enabled

o them to compensate the victims in the criminal case and got released

finally. Moreover, since Keeneye and New Purple paid the litigation
fees of Baijun cases in Hong Kong after the acquisition of Baijun's
P shares, and designated Wang Li and Lu Ying to carry out certain work
for the operation and management of the company, the Arbitral
Tribunal holds that, based on the principle of fairness, Xie and Gao

Q shall make economic compensation to Keeneye and New Purple in
certain amount. Since, under the actual condition of this Case,
R Keeneye and New Purple had not made the arbitral request for

economic compensation to be paid by Xie and Gao and the specific
amount thereof should Share Transfer Agreement is revoked, the
S parties had not argued on this matter. Nevertheless, Keeneye and
New Purple should have the right under the laws to obtain economic
compensation when the Share Transfer Agreement is revoked. The
Arbitral Tribunal noted that Xie and Gao had made a mediation

o The Award, page 77.
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proposal of paying RMB 30,000,000 to Keeneye and New Purple
during the mediation proceedings held at the first hearing by the
Arbitral Tribunal, and the Arbitral Tribunal also takes into accounts
that the parties shall coordinate, cooperate and also pay certain
expenses in transferring the shares back after the revocation of Share
Transfer Agreement. Therefore, the Arbitral Tribunal recommends
that Xie and Gao shall take the initiative to pay RMB 50,000,000 as
the economic compensation to Keeneye and New Purple in order to
end the disputes between the parties. Such recommendation is based
on the fairness and reasonableness arbitration principles, it is not
binding and not included in the arbitral matters."

38. Subsequent to the Award, the Respondents applied to the Xian
Intermediate People's Court of Shaanxi (“the Xian Court") to set aside the
Award. 4 grounds were advanced in support®. The following complaint

under the 2" ground is particularly relevant and should be noted:

"4. Pan Jun Xin, the Secretary General of the Xian Arbitration
Commission manipulated the arbitration of this case. At the
beginning of April 2010, Pan Jun Xin arranged for Zhou Jian, the
Arbitrator, to inform the Angolan shareholder, a material person of the
case, to go to Xian. The Angolan shareholder hosted a feast for Pan
Jun Xin and Zhou Jian at the Shangri-La Hotel in Gao Xin District of
Xian. Pan and Zhou told the Angolan shareholder that the result by
joint discussion was out, the contract would not be cancelled and
Keeneye Holdings Limited and New Purple Golden Resources
Development Limited would compensate the Respondents 250 million.
Subsequently, because the person behind the Respondents definitely
required the cancellation of the contract, Pan Jun Xin manipulated
again the Arbitration Tribunal to cancel the transfer agreement of this
case.

Pan Jun Xin was not one of the arbitrators of this case and he was
not entitled to look into the case. However, in order to control and
manipulate the case, he especially went to Jiang Ping's home to
participate in the joint discussion of the case when the Arbitration
Tribunal jointly discussed it in Jiang Ping's home in Beijing, the then
(he) told the result of joint discussion to other person. Pan Jun Xin's
control and manipulation of this case has seriously contravened the law
and the arbitration rules.”

18 Including complaints that the Arbitral Tribunal had appointed assessors and/or taken the assessment into account. The
complaints were rejected. Page 14 of the Xian Court decision. It may be noted that the application did not contain any
complaint that it was Zeng rather than some other more appropriate person who was contacted. Nor was any such
complaint made in the witness statements filed by Zeng and Zhang in the Xian Court or in their ora evidence before the
Xian Court. In Zeng's ora evidence he said: "I only do mediation work." Page 7 of Transcript of 20 September 2010.
On the other hand Zhang in his oral evidence said: "I know the situation about the arbitration, but | am not a party of the

case” Transcript of 20 September 2010, page 8.  In Chinese: "{F#: 5 W Tk, (HRERAZERIEHEAN "
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30. In its determination the Xian Court said:

"V. Regarding whether the participation of Secretary General of the
C Commission in mediating this case violated the arbitration rules and
whether he manipulated this case: according to Article 37 of
Arbitration Rules of Xi'an Arbitration Commission, 'Mediation may be
chaired by the Arbitral Tribunal or the presiding arbitrator. Upon
approval of the parties, relevant units or persons may be invited to help
E the mediation or chair the mediation as a mediator'. The mediation
work performed by Secretary General of the Commission in respect of
this case complies with the rules abovementioned. From the evidence
provided to this court by Keeneye and New Purple, it is not sufficient
to prove that Secretary General of the Commission had manipulated in
G the arbitral award of this case. Therefore, this ground for the setting
aside application submitted by Keeney and New Purple cannot be

established and is not supported by this Court.

H
To conclude from above, al the grounds for the application of
| Keeneye and New Purple for setting aside the arbitral award cannot be
established, and are not supported by this Court. Pursuant to Article
70 of Arbitration Law of the People's Republic of China and Article
J 258 of Civil Procedure Law of the People's Republic of China, ..."

K These Proceedings

L 40. Enforcement of the Award in Hong Kong was resisted under
" section 40E(3) of the Arbitration Ordinance.
N 41. The learned Judge said:
0 "5.  The arbitration occurred over 2 dittings, the first on
21 December 2009, the second on 31 May 2010. The circumstances
alleged by the Respondents to give rise to an apprehension of bias took
P place between the 2 sittings, at a dinner in the Xian Shangri-la hotel on
27 March 2010.
Q 6. In deciding whether to refuse enforcement on public policy

grounds, | have to determine what happened; whether what happened
R givesrise to any real apprehension of bias; and whether, in proceeding
with the second sitting without complaining about what happened on
27 March, the Respondents waived any entitlement to complain about

S bias.

T 7. There is one additional matter to decide if | find that the Award
is tainted by bias or apparent bias. After the Award was made, the
Respondents appealed to the Xian Intermediate Court to set it aside on

U a variety of grounds including partiality on the part of the Arbitration
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Tribunal. On 19 October 2010 the Xian Court dismissed the
Respondents’ appeal. It is consequently an issue before me whether the
Respondents are estopped by the decision of the Xian Court from
raising the issue of bias before this Court.”

42. The learned Judge went on to hold:

"22. The parties disagree over what took place at the Xian
Shangri-la on 27 March 2010 and shortly thereafter. But there is no
dispute that at |east the following events took place:-

(1) Following the first sitting, the members of the Tribunal decided
to suggest to the parties to settle the case by the Respondents
paying RMB 250 million to the Applicants. The Tribunal
appointed Pan Junxin (XAC's Secretary General) and Zhou
Jian (an arbitrator) to contact the parties with this suggestion.
Pan and Zhou were appointed because they were based in Xian,
whereas Jiang Ping and Liu Chuntian (the other 2 arbitrators)
were based in Beijing.

(2) Pan's office communicated the suggestion to Kang Ming, a
lawyer acting for the Applicants.

(3) Pan and Zhou contacted Zeng Wei and asked him to meet them
at the Xian Shangri-la hotel over dinner. Zeng Wei is a
shareholder of Angola. Zeng was contacted because he was
regarded as friendly with the Respondents. During the
arbitration, Zeng through a mutual acquaintance had sought to
get in touch with Pan.  Zeng had described himself at thistime
as 'a person related to' ({7 ) the Respondents. But Pan
had initially refused the request. When the Tribunal came up
with its RMB 250 million proposal, Pan remembered Zeng's
request and Zeng's description of himself. Pan then asked Li
Tao for Zeng' s contact number.

(4) The persons at the Xian Shangri-la hotel dinner were Pan, Zeng
and Zhou Jian. Pan told Zeng about the Tribunal’s RMB 250
million proposal and asked Zeng 'to work on' the Respondents.

(5) The Respondents refused to pay RMB 250 million to the
Applicants.

(6) The Applicants subsequently informed the Tribunal that the
Applicants were not prepared to settle the dispute with the
Respondents for RMB 250 million."
43. Although Zeng gave evidence before the learned Judge and that his

evidence went beyond the minimalist version, the learned Judge said:
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"33. Much of Zeng's evidence, including that summarised in paras.
24 to 27 and 31 above, is an embellishment on the minimalist version.
Although Zeng gave evidence before the Xian Court in the
Respondents appeal against the Award, Zeng did not mention a
significant part of what he deposed before me (for example, the
evidencein paras. 24 to 27 and 31 above).

34. In those circumstances, as Mr. Edward Chan SC (appearing for
the Applicants) submits, | am unable to accept Zeng's evidence as
reliable insofar as it goes beyond the minimalist version. | note that
the minimalist version is accepted as correct by the Applicants because
that version of eventsis what Pan and Zhou told Lan Yonggiang. For
the purposes of the trial before me, Lan filed an affirmation stating that
the minimalist version had been vouched to him by Pan and Zhou.

35. As for Zeng's evidence of what he had been told by Ma in
April 2010 or by Zhou after the Award had been made, Zeng not
having mentioned such matters to the Xian Court, | equally cannot
accept that material asreliable. In any case, that evidence is essentially
a mixture of allegation and hearsay emanating from Ma and Zhou. |
would not be able to place any evidential weight on such material.

36. For the purposes of the discussion in Section Il of this

Judgment, | shall therefore confine myself to a consideration of the

implications (if any) of the minimalist version of what happened at the

Xian Shangri-laHotel."
44, Mr Patrick Fung, SC, submitted that the learned Judge was wrong
in finding that there was no dispute over the minimalist version. But more
importantly, he said that the learned Judge was wrong in not accepting Zeng's
evidence that at the Shangri-la hotel dinner, Pan had informed him that the
Tribunal had decided on a"result"®®. The "result" was that the Share Transfer
Agreements were valid, but the Respondents should pay the Applicants a

compensation of RMB 250 million.

45, Mr Fung submitted that the learned Judge was wrong because the
learned Judge had mistakenly thought that Zeng had not said in the proceedings
in the Xian court that at the Xian Shangri-la meeting, Pan had informed him that
the Arbitral Tribunal had decided on aresult. Mr Fung relied in particular on

19 According to Lan Yonggiang (the Applicants Mainland lawyer), Pan denied telling Zeng that the Arbitral Tribunal had
arrived at aresult.  Lan Yonggiang's 1% affirmation, page 7, para. 27(4).



Hitt

- 16 -

paras. 35-36 of the Judgment. But, with respect, it is clear from those
paragraphs that the learned Judge rejected Zeng's evidence over and above the
minimalist version not because none of it had been mentioned in the Xian
proceedings, rather, the learned Judge said:

"33. ... Zeng did not mention a significant part of what he deposed

before me (for example, the evidence in paras. 24 to 27 and 31
above)." [My emphasis|

46. That iswhy the learned Judge was:

"34. ... unable to accept Zeng's evidence as reliable insofar as it
goes beyond the minimalist version. ..."

47. | do not believe the learned Judge had overlooked the fact that
Zeng had told the Xian court that Pan told him at Shangri-la meeting that the
Arbitral Tribunal had reached aresult.

48. As for the finding of the minimalist version, the learned Judge
relied on the evidence adduced on behalf of the Applicants as well as the
evidence on behalf of the Respondents from which, he was entitled to conclude

that they constituted common ground between the parties.

Section 40E

49, Section 40E is, for present purposes, indistinguishable from section
44 which covers the refusal of enforcement of Convention Awards. The
leading authority in Hong Kong is Hebel Import & Export Corp v. Polytek
Engineering Co Ltd (1999) 2 HKCFAR 111, which was aso concerned with a

Mainland Award®.

20 Sir Anthony Mason NPJ said in Hebel at 133: "Article 45 of the Arbitration Rules provides that a party who knows or
should have known that a provision of the Rules has not been complied with yet proceeds without raising his objection in a
timely manner shall be deemed to have waived his right to object. Article 45 gives effect to an important principle, not
confined to Chinese law, namely that a party to an arbitration who wishes to rely on a non-compliance with the rules
governing an arbitration shall do so promptly and shall not proceed with the arbitration as if there had been no
non-compliance, keeping the point up his sleeve for later use after an award is made, should that course prove to be
expedient.”
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50. Sir Anthony Mason NPJ said in his judgment (with the agreement
B
of Li CJ, Ching and Bokhary PJJ) at 139:
C
"However, the object of the Convention was to encourage the
5 recognition and enforcement of commercial arbitration agreements in

international contracts and to unify the standards by which agreements
to arbitrate are observed and arbitral awards are enforced (Scherk v.
E Alberto-Culver Co. (1974) 417 U.S. 506; Imperial Ethiopian

Government v. Baruch-Foster Corp. (1976) 535 F. 2d 334 at p.335).

In order to ensure the attainment of that object without excessive
F intervention on the part of courts of enforcement, the provisions of
Article V, notably Article V. 2(b) relating to public policy, have been
given a narrow construction. It has been generaly accepted that the
expression ‘contrary to the public policy of that country' in Article V. 2
(b) means 'contrary to the fundamental conceptions of morality and
H justice' of the forum. (Parsons & Whittemore Overseas Co. Inc. v
Societe General De L'Industrie Du Papier (RAKTA) (1974) 508 F 2d
969 at p.974 (where the Convention expression was equated to 'the
forum’s most basic notions of morality and justice); see A.J. van den
Berg, The New York Convention of 1958, (kluwer, 1981) at page 376;
J see also Renusagar Power Co. Ltd. v General Electric Co. (Y earbook
Comm. Arbitration XX (1995) page 681 at pages 697-702)).

K The question then is whether the two matters of which the

respondent complains, namely the alleged refusal of a hearing and the

communications to the chief arbitrator were contrary to the

fundamental conceptions of morality and justice of Hong Kong. In

this respect, the opportunity of a party to present his case and a

M determination by a impartial and independent tribunal which is not
influenced, or seen to be influenced, by private communications are
basic to the notions of justice and morality in Hong Kong."

51. Litton PJin a separate judgment said at 118:

"The expression public policy as it appears in s.44(3) of the
P Ordinance is a multi-faceted concept. Woven into this concept is the
principle that courts should recognise the validity of decisions of
foreign arbitral tribunals as a matter of comity, and give effect to them,
unless to do so would violate the most basic notions of morality and
justice. It would take a very strong case before such a conclusion can
R be properly reached, when the facts giving rise to the allegation have
been made the subject of challenge in proceedings in the supervisory

jurisdiction, and such challenge has failed.”
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Waiver?

52. Article 5 of the Xi'an Arbitration Commission Arbitration Rules
("Xian Rules") provides that: "A party shall be deemed to have waived his or
her right to object where he or she knows or should know that the Commission,
the arbitral tribunal, the counter party and other persons have failed to comply
with any provision of, or requirements under the Rules, and yet participates in
or proceeds with the arbitration.” Article 5 of the Xian Rules is similar in

effect to Article 45 of the Rules under consideration in Hebel.

53. Sir Anthony Mason NPJ also made clear in his judgment, the court

may refuse assistance where:

"... the factual foundation for the public policy ground arises from an
alleged non-compliance with the rules governing the arbitration to
which the party complaining failed to make a prompt objection,
keeping the point up its sleeve, at least when the irregularity might be
cured.

Whether one describes the respondent’s conduct as giving rise to an
estoppel, a breach of the bona fide principle or ssmply as a breach of
the principle that a matter of non-compliance with the governing rules
shall be raised promptly in the arbitration is beside the point in this
case. ..." page138.

54, In the Handbook of ICC Arbitration Commentary, Precedents,
Materials (2™ Edition), Buhler and Webster, afootnote at page 172 states:

"Failure to raise an issue will result in waiver under many if not most
national legal systems."%

55. With respect, Reyes J has correctly stated the principle as follows:

"81l. A party to an arbitration who wishes to rely on non-compliance
with the rules governing an arbitration shall do so promptly and shall
not proceed with the arbitration as if there has been compliance with a

21 Although the conduct of the Respondents has been called waiver it does not greatly matter whether it is waiver strictly so
called.

22 The footnote went on to give examples in France, Switzerland, England (citing Locabail (UK) Ltd v. Bayfield Properties
Ltd [2000] QB 451) and the United States, where: "(waiver ‘extends even to questions such as arbitrator bias, that go to the
very heart of arbitral fairness);"
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relevant rule, keeping the point of non-compliance up one's sleeve for
later use. See Hebei Import & Export Corp. v. Polytek Engineering
Co. Ltd. [1991] 1 HKLRD 665 (CFA), at 690b (Sir Anthony Mason
NPJ)."

56. Subsequent to the Xian Shangri-la meeting, the Respondents
submitted to the Arbitral Tribuna (though not served on the Applicants) a
Supplemental Submission dated 13 May 2010 where they made, amongst others,
the point that the Share Transfer Agreements were not manifestly unfair nor

made contrary to the Applicants genuine intention, and concluded as follows:

"6. The Arbitration Tribunal should dismiss the counterclam of
Xie and Gao according to law. Concerning the consideration of the
share transfer, our company is willing to participate in mediation
conducted by the Arbitration Tribunal. However, in light of Gao and
Xi€e's personality, they will behave improperly whenever they have
some money. We sincerely hope the Arbitration Tribunal gives Gao
and Xie no more than RMB60 million during mediation. We
consider the offer very favourable given Gao and Xie are playing
'Karate. He will laugh and wake up a midnight! Concerning
people who don't know Gao and Xie and helped them to fight the
lawsuits, we are willing to pay for all the costs they incurred. On 5™
February this year in the afternoon, Xie Heping at a Hong Kong
solicitor's firm said that he had spent costs of about RMB 7 million in
the Xian Arbitration Tribunal case. We are willing to pay for that

too."
57. There was also a hearing before the Arbitral Tribunal on 31 May
2010.
58. Reyes Jwas of the view that there had been nowaiver. Hesad:

"84. The Applicants argument is that, not having complained about
what happened at the Shangri-la hotel, but having instead proceeded
with the arbitration, the Respondents must be deemed to have waived
any right to raise bias.

85. | am unable to accept the suggestion of waiver.

86.  AsMr. Patrick Fung SC (appearing for the Respondents points
out), following the approach to Zeng, the Respondents were placed in a
dilemma

87. If they were to complain about bias, they would certainly risk
antagonising the Arbitration Tribunal and turning the Tribunal against
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the Respondent’s case.  If they were to complain about bias and if the
Arbitration Tribunal were actually biased, their complaint would be
rejected and they would lose everything.

88. Under the XAC's Rules, the Chairman of the XAC is
empowered to deal with challenges against an arbitrator’ s appointment.
However, the Chairman is empowered to delegate such function to
XAC's Secretary-General.  Pan being Secretary-General, there was a
risk that Pan would be determining the question of bias even though
Pan was himself a participant in what happened at the Shangri-la hotel.

89.  The Respondents appear to have chosen what, with the benefit
of hindsight, was a clumsy compromise solution. They appear in
their Supplemental Submissions to have attacked the Applicants
integrity and then tried to bargain the RMB 250 million proposed by
Pan and Zhou down to RMB 60 million plus costs.

90.  Consequently, although inept as an attempt to get out of their
predicament, | do not think that | can regard the Supplemental
Submissions and the Respondents' continuation in the arbitration as a
waiver.

91. | aso refer to my observation about the 'proof of the pudding'

asfar as afair-minded observer was concerned. To acertain extent, it

would not be until the Award was published that a fair-minded

observer might feel that one's uneasiness over the conduct of the

mediation process was more than the product of an over-active

imagination. The actual decision, juxtaposed against what was said

and done in the Shangri-la hotel, would lead the fair-minded observer

to feel that one' s concerns were valid and vindicated.”
59. With respect to the learned Judge, | do not believe it was the
Respondents' case that they had no apprehension of bias or impropriety, real or
apparent, prior to the making of the Award. Indeed Mr Fung's submission
summarised by the learned Judge at paras. 86 and 87 of the Judgment shows
otherwise. The Respondents were hoping for a satisfactory conclusion but
feared that, should they antagonise the Arbitral Tribunal by complaining, that

might result in an unfavourable or less favourable result.

60. The learned Judge referred to the lack of complaint as "a clumsy
compromise" (para. 89). With respect, | do not agree with the characterization.
It is true that the Respondents attacked the Applicants integrity in ther

supplemental submissions as they have done throughout the arbitral proceedings,
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but that is not a substitute for a complaint about impropriety or bias, apparent or
real, against the Arbitral Tribunal or Pan.

61. With respect, the learned Judge's description of the offer of
RMB60 million as an attempt “to bargain the RMB250 million proposed” is
understandable, but that is entirely consistent with waiver. Indeed, in the joint
judgment of Lord Bingham CJ, Lord Woolf MR and Sir Scott VC in Locabail
(UK) Ltd v. Bayfield Properties Ltd [2000] QB 451, their Lordships said at para.
69 it is not open to a litigant to wait and see how his claims turn out before

pursuing his complaint of bias.

62. In the present case, presumably there would have been no
complaint if the Arbitral Tribunal had accepted the Respondents' suggestion and
"awarded" RMB60 million or maybe even RMB250 million to the Applicants.?

63. One mischief in keeping silent was identified by Sir Anthony
Mason. He said at page 137 that it precluded "an ascertainment in the
arbitration" of the Respondents' complaint.

"... Moreover, had the question been raised, it is possible that action

may have been taken by the Tribunal to remedy the situation, assuming

that such action was necessary or desirable. ..."
64. That is very much the case here.  The Applicants were
handicapped by, for example, Pan and Zhou's refusal to testify in Hong Kong.
Moreover, the Arbitral Tribunal and the Xian Court would have been in a much
better position to ascertain the facts and to decide whether those facts
established a case of actual or apparent bias.  Such finding, though not binding,

is entitled to serious consideration by our court.

23 Zeng and Zhang's evidence before the Xian Court was that they were in the course of raising RMB250 million when the
Award was made.
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65. It is aso relevant to note that, where, as here, the court with the
supervisory jurisdiction has refused to set aside the Award and has upheld its
validity, the result of arefusal to enforce the Award, can be extremely unjust.
Litton PJin Hebel at page 118.

66. | have referred to the Respondents unsuccessful attempt to set
aside the Award before the supervisory court. The learned Judge has rightly
decided that no estoppel arises from the decision of the Xian Court. However,
that is not the end of the matter. The fact that the Xian Court has refused to set
aside the Award for bias** is relevant to the enforcement court's decision on

enforcement of the Award.

67. Minmetals Germany GmbH v Ferco Steel Ltd [1999] CLC 647 was
concerned with application by Ferco not to enforce a (China International
Economic and Trade Arbitration Commission) CIETAC award on the basis,
inter alia, that it was unable to present its case, CIETAC had breached its
procedural rules and because enforcement would be contrary to English public
policy. There was also an unsuccessful application to the supervisory court
(Beljing) to set aside the award. The court was concerned with Article 45 of
the CIETAC Rules which is similar in effect to Article 5 of the Xian Rules.
Coleman J said at page 661

... In international commerce a party who contracts into an
agreement to arbitrate in aforeign jurisdiction is bound not only by the
local arbitration procedure but also by the supervisory jurisdiction of
the courts of the seat of the arbitration. If the award is defective or the
arbitration is defectively conducted the party who complains of the
defect must in the first instance pursue such remedies as exist under
that supervisory jurisdiction. That is because by his agreement to the
place in question as the seat of the arbitration he has agreed not only to
refer to all disputes to arbitration but that the conduct of the arbitration
should be subject to that particular supervisory jurisdiction. Adherence
to that part of the agreement must, in my judgment, be a cardina
policy consideration by an English court considering enforcement of a
foreign award.

24 | have used bias as shorthand for the Respondents complaint.
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In a case where a remedy for an alleged defect is applied for from
the supervisory court, but is refused, leaving a final award undisturbed,
it will therefore normally be a very strong policy consideration before
the English courts that it has been conclusively determined by the
courts of the agreed supervisory jurisdiction that the award should
stand. Just as great weight must be attached to the policy of
sustaining the finality of international awards so also must great weight
be attached to the policy of sustaining the finality of the determination
of properly referred procedural issues by the courts of the supervisory
juridiction. | use the word 'normally’ because there may be
exceptional cases where the powers of the supervisory court are so
limited that they cannot intervene even where there has been an
obvious and serious disregard for basic principles of justice by the
arbitrators or where for unjust reasons, such as corruption, they decline
to do so. However, outside such exceptiona cases, any suggestion
that under the guise of allegations of substantial injustice procedural
defects in the conduct of an arbitration which have aready been
considered by the supervisory court should be re-investigated by the
English courts on an enforcement application is to be most strongly
deprecated.”

68. | believe Reyes J should have given more weight to the decision of
the Xian Court.

69. With great respect to the learned Judge, | cannot agree with his
conclusion that the Respondents had not waived their right to complain about
what happened in the Shangri-la Hotel. | believe a clear case of waiver has
been made out. On this basis, | would allow the appeal and set aside the

learned Judge's order.

Apparent Bias

70. In case | am wrong about waiver, | turn to consider the learned

Judge's view that a case of apparent bias has been established.

71. On the basis of the minimalist version, the learned Judge held that
a case of apparent bias has been made out.  Although with serious reservations,
he accepted the Xian court's conclusion that what happened on 27 March 2010
was part of an unsuccessful mediation by the Arbitral Tribunal. He had
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reservations because the procedure followed by the Tribunal was not strictly in
B
accordance with Article 37 of the Arbitration Rules. He explained:

C
"42.  First, neither the Tribunal as a whole nor the Tribunal’s
presiding officer (Jiang Ping) conducted the mediation attempt.

D Instead the mediation was conducted by Zhou and Pan.

£ 43.  Second, there is no evidence that the parties were ever asked to
approve Pan being invited to act in the mediation as a third party.
Instead, Pan ssimply appears to have been asked by the Tribunal to

F become involved along with Zhou.
44.  Third, it is unclear that the time and place of the mediation

G (dinner at the Xian Shangri-la hotel on 27 March 2010) were ever
confirmed or consented to by the parties. Instead, Pan simply

H contacted Kan Ming with the proposed settlement at RMB 250 million.
Kan Ming was not the lead lawyer acting for the Applicants.

| 45.  One might have expected Pan to have first gotten in touch with
Lan Yonggiang (not Kan Ming) to obtain consent or confirmation to a
mediation initiative taking place, in the absence of the Applicants or

J their representatives, at adinner in the Shangri-la hotel.

K 46.  Even more curious is the fact that, athough Pan contacted

Li Tao to ask for Zeng's contact details, Pan does not seem to have
asked for Li Tao's confirmation or consent to mediation being
L conducted through Zeng. Instead Zeng (who was not even involved
as the Respondents’ lawyer, but was only interested as a shareholder in
Angola) was told to meet Pan and Zhou at the Shangri-la Hotel with

M little or no indication to Zeng or the Respondents of what was
supposed to happen there.
N
47. Fourth, apparently of their own initiative, Pan and Zhou put
forward a proposal for settlement at RMB 250 million. The evidence is
O that such proposal was advanced without authorisation from the
Applicants. The Applicants in fact eventually rejected the RMB 250
p million proposal as inappropriate.

48.  There is no evidence as to how a figure of RMB 250 million
Q was decided on by the Arbitration Tribunal or by Pan for the purposes
of a mediation proposal. The figure has no apparent bearing with
(being 5 times greater than) the RMB 50 million recommended in the

R Award as the compensation which ought in all fairness to be paid to
the Respondents.

S
49. Nor does it seem to me to be 'putting forward a mediation
resolution plan for the parties’ reference' to ask a third party (Zeng) to

T ‘work on' the Respondents to accept the proposal.

Y 50.  Fifth, mediations are normally conducted in some formal venue,

typically, an office or conference room. It is odd to be conducting a



Hitt

12,

- 25 -

mediation in the course of a dinner at a hotel restaurant (on Zeng's
evidence, in aprivate room) with only one of the parties represented.”

The learned Judge also said:

"566. First, why was Zeng the person to whom the proposal was
made, rather than the directors or officers of the Respondents or the
Respondents lawyers? Why (for example) was no mention made of
the proposal to Li Tao, even though the latter was contacted by Pan for
the purpose of obtaining Zeng's contact details?

57. Pan’saleged explanation for the unorthodox approach (namely,
that Zeng had previously attempted to contact Pan and had introduced
himself then as a 'related party') is unconvincing. Why would one
engage in a supposed mediation with ‘related parties' rather than the
parties or their legal representatives themselves?

58.  The impartial observer would fear that Zeng was chosen as an
intermediary because he was perceived as a person wielding influence
with the Respondents who could press the proposal of paying the
Applicants RMB 250 million.

59.  Second, what did Pan and Zhou mean when, having made the
proposal of RMB 250 million, they asked Zeng 'to work on' the
Respondents to accept the proposal? Why would Pan and Zhou be
asking Zeng to 'work on' the Respondents when Pan and Zhou were
supposed to be the mediators? If anyone, the persons who ought
properly to be exploring with the Respondents whether the dispute
could be settled at RMB 250 million ought to have been Pan and Zhou
themselves

60. The expression 'work on' has overtones of Pan and Zhou
actively pushing for settlement at RMB 250 million.

61. The fear is that Pan and Zhou were actively pushing their
proposal, rather than merely communicating a plan in neutral fashion
and leaving it to the Respondents to decide whether to accept the same.

62.  Third, why was a figure of RMB 250 million proposed by Pan
and Zhou, without authorisation from the Applicants or inkling as to
whether the Applicants were prepared to accept the same?  Surely, the
first thing to have done was to check with the Applicants that the
proposal was acceptable to them. If it was not a workable proposal,
what was the point of asking Zeng to ‘work on' the Respondents?

63.  The impression conveyed, rightly or wrongly, is that Pan and
Zhou were acting on their own on an initiative which favoured the
Applicants.

64. Fourth, there is no explanation for the lack of correspondence
or proportionality between RMB 50 million (said in the Award to be
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the fair compensation payable to the Respondents) and RMB 250
million (said at the Shangri-la to be what ought to be paid to the
Applicants in return for the Share Transfer Agreements being treated
asvalid). Precisely how did Pan and Zhou come up with the figure of
RMB 250 million?

65. Lan Yongqgiang's evidence was that he had privately told the
Arbitration Tribunal that the Applicants had rejected an offer of
RMB 180 million and were only prepared to consider ‘above
RMB 200 million. Assume Lan’s evidence to be true. It does not
explain how Pan and Zhou justified RMB 250 million (25% more than
the Applicants' declared bottom line). On what basis did Pan and
Zhou deem the Applicants bottom line to be an appropriate starting
point?

66.  Again the impression conveyed, rightly or wrongly, is that Pan
and Zhou were favouring the Applicants.

67. Fifth, the setting for the mediation was odd. A private dinner
in a hotel has a connotation of 'wining and dining' a person to make a
difficult proposal palatable. The fear is that Pan and Zhou had chosen
the venue in order to push their RMB 250 million solution to Zeng.

68.  Sixth, the proof of the pudding is in the eating. What would
clinch the fair-minded observer’s conclusion of apparent bias is that
eventually, RMB 250 million not having been paid by the Respondents,
the Award went in the Applicants favour and merely recommended
(but did not require) a payment to the Respondents of RMB 50
million."
73. The learned Judge emphasised at para. 69 he was solely concerned
with an appearance of bias. He made no finding of actual bias. Hesaid
"69. ... Justice requires that decision-makers are not only impartial,
but seen to be such.”

74, Earlier, at para. 53, he said the minimalist version would cause a

fair-minded observer to apprehend areal risk of bias.

75. As noted, the learned Judge accepted, though with serious
reservations, that what happened on 27 March 2010 at the Shangri-la Hotel was
part of an unsuccessful mediation by the Arbitral Tribunal. The learned Judge

went on to say:
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"54. ... what happened at the Shangri-la would give the fair-minded
observer a palpable sense of unease. The fair-minded observer would
(I believe) be concerned that the underlying message being conveyed
to Zeng at the dinner with Pan and Zhou was that the Tribunal
favoured the Applicants. Such underlying message was obviously not
spelled out at the dinner. But, against the background of the
reservations | have mentioned, there would be more than ample
justification for the fair-minded observer’s apprehension.”

76. | turn to deal with the more important concerns raised by the
learned Judge.
77, Why was Zeng contacted? It may be helpful to consider the

Respondents complaint about the Shangri-la meeting. It does not appear to
have been the Respondents complaint before the Xian Court that Zeng was
contacted as opposed to someone else. Given the lack of clarity over the
control of the Respondents the absence of complaint is hardly surprising.
Indeed, in Li Tao's submission to the Xian Court on behalf of the Respondents,
he said rather cryptically that:

"(1) theevidence given by Zeng Wei and Zhang Xintian is effective,

whom Pan first informed was the shareholder, ..."%
78. It appears from para. 3 of the minimalist version that Zeng, had
during the arbitration, sought to get in touch with Pan through a mutual
acquaintance. That has been denied by Zeng in Hong Kong. But Zeng's role
in the Arbitration cried out for clarification. Zeng said in his statement to the
Xian Court dated 11 September 2010 that he had carried out " coordination work
regarding the arbitration”. He said he was in Beljing when he was told by Li
Tao, the lawyer for the Respondents, that Pan wanted to talk to him in Xian "the
details not known"#. He then went to Xian on 27 March 2010. There was no
suggestion that he was surprised that it was he, rather than someone else, who

was contacted.

25 ian transcript of 13 September 2010, page 522, in Chinese: " % T R13 37 L HR LU 2 77000, 3% Sl AR L I 4
' page467.
26 Xian transcript of 20 September 2010, page 5.
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79. Also, in Zeng's ora evidence before the Xian Court he said when
Pan mentioned the figure of RMB250 million at the Xian Shangri-la meeting,
"... | thought the price of compensation was too high. Pan said that
he found me was to let me to do work on other parties, to make all
parties accept the result. He said the result was basically fixed.
Therefore | agreed, let Keeneye, New Purple pay a bit more money to
settle the matter. | then told this situation to Wang Li, the agent of
Liu Jianshen who is the actual controller of Keeneye and New Purple.

| heard that Liu had sold the shares to Zhang Xintian, thus the actual
controlling shareholder should be Zhang. ..."?’

80. | find it difficult to imagine that Zeng could have said:

"Therefore | agreed, let Keeneye, New Purple pay a bit more money to
settle ..."

if he had gone to meet Pan without the agreement or authority of the persons
behind the Respondents, whoever they were.

81. Zeng also explained that when he said in his witness statement
before the Xian Court that he would mobilise the other shareholders to raise
RMB250 million, he was referring to the shareholders of (the 1% and 2™
Respondents), including shareholders of Angola, who were willing to pay and

settle the case.?®

82. On the other hand, in the Xian proceedings, Zhang described
himself as the actual controller of the Respondents (in his statement to the Xian
court of the 8 September 2010). In the same statement, he said he had asked
Liu to raise RMB250 million with him.

83. In Zeng's oral evidence when asked about Zhang's connection with

the arbitration, Zeng said®:

21 Xian transcript of 20 September 2010, page 5.
28 Xian transcript of 20 September 2010, page 6.
29 Xian transcript of 20 September 2010, page 6.
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"Zeng: ... | only know Liu and (Zhang) are together. [F& - %13 X1
gk —KI . ]

Lan®: Is Zhang related to this case?"
Zeng: | don't know. | heard that when Liu was going to transfer

shares to Zhang, Zhang had paid deposit. | only do mediation
work."3!

84. In Zhang's oral evidence® he said:

"Zhang: | know the situation about the arbitration, but | am not a
party of the case. ...

? Any question?

Kang (lawyer for the 1% Applicant): Is your identity the actual
controller of Keeneye or not? When did you involve in this case?

Zhang: | am actually an initiating person, like an agent. Keeneye
transferred Baljun's shares to Day New, New Purple transferred the

shares to Far Orient company, | am the agent of Day New and Far
Orient, the two companies are both BVl companiesin Hong Kong.

Kang: When were you transferred the shares from Liu?

Zhang: About July, August 2009, | cannot remember the exact date,
there was agreement. >

Kang: In July, August 2009, you were already transferred Baijun's
shares, why you still ask Liu to raise money in March 2010?

Zhang: The procedure has not yet finished. | therefore asked Liu
to raise money with me.

Lan: Does Witness have any dispute with Gao, Xie?
Zhang: Yes, thereis dispute.

? Did you contact Pan Junxin during the arbitraton?

%0 Lawyer for the 2" Applicant.

3 However, in his 2™ affirmation filed in these proceedings, Zeng said that he was: " ... never given any authority to act on
behalf of (the Respondents) in relation to the Xian Arbitration or any alleged mediation.”

%2 Xian transcript of 20 September 2010, page 8.

3 In HCA 1315/2009, Defence filed on 8 December 2009, (see footnote 4 and para. 14 above), there was no mention of
Zhang being involved with the Respondents or Daynew or Far Orient. It may be noted that it was as a result of an assault
on Zhang, the General Manager of Changlebao, the 1% and 2™ Apj)licants were detained between May and November 2009.
It appears from Zhang's evidence, if true, that during the 1% and 2™ Applicants detention, Zhang had, indirectly, acquired the
Applicants sharesin Baijun.
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Zhang: | did not contact Pan, | only heard from Liu Jianshen and

Zeng Wei."**
85. The learned Judge was also much exercised by what he regarded to
be the disparity between the suggestion that the Respondents should pay the
Applicants of RMB250 million, and the suggestion in the Award that the
Applicants should pay the Respondents RMB50 million. He said:

"68. Sixth, the proof of the pudding is in the eating. What would

clinch the fair-minded observer's conclusion of apparent bias is that

eventually, RMB 250 million not having been paid by the Respondents,

the Award went in the Applicants favour and merely recommended (but

did not require) a payment to the Respondents of RMB 50 million."
86. With respect, | doubt whether it is meaningful to compare the
figures. Whether a payment of RMB250 million is reasonable will depend to
an extent on the likelihood of the Applicants' succeeding in the arbitration.® A
court in Hong Kong is not in a position to express any view on the likelihood of
Share Transfer Agreement and Supplemental Share Transfer Agreement being
set aside under Article 54 of the PRC Contract Law. Also, much may depend
on the view which the Arbitral Tribuna may form on the facts or the

circumstances of the case.®

87. Furthermore, the amount to be paid may also depend on the value
of the shares. The assessment obtained by the Arbitral Tribuna (which was
available before the Shangri-la meeting) valued the coal mine at
RMB1,712,924,000. Asthe Award says:

3% Transcript, 20 September 2010, page 9

s For all we know, as a matter of PRC law, the setting aside of the Share Transfer Agreement and Supplemental Share
Transfer Agreement might have been highly likely. Indeed, as will be seen below, the Applicants rejected the suggested
payment of RMB250 million and the Respondents were actively trying to raise RMB250 million when the Award was made.

3 | should say in passing that Mr Fung relied on the judgment of Chung J given on 23 July 2009, in interlocutory
proceedings in HCA 1315/2009, where he, when setting aside certain ex parte orders for material non-disclosure, said that
the Share Transfer Agreement and the Supplemental Share Transfer Agreement were valid and binding (para. 26 of Chung
Jsjudgment). Whether that is so under Hong Kong law is beside the point.
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... The Arbitral Tribunal holds that although the value of the

company's assets does not equal to the value of shares of the company,

its effect on the share value is obvious."®’
88. | am not in a position to comment on the correctness or otherwise
of the valuation. | note, however, that the Applicants had rejected the
suggestion of settlement at RMB250 million®. On the other hand, the
evidence of Zeng and Zhang showed that they were in the course of raising

RMB250 million when the Award was made.

89. Such evidence cannot show that the shares were worth anything
like RMB250 million. But they also support the view that the figure of

RMB250 million is not itself evidence of biasin favour of the Applicants.

90. As for RMB50 million, one only needs to look at what the Arbitral
Tribunal said in the Award quoted in para. 37 above to see that that figure bears
no relation to the RMB250 million suggested to be paid to the Applicant.
Rather, RMB50 million was a suggested "compensation” for the Respondents
who had expanded RMB30 million in the acquisition of the Baijun shares, and
in relation to which they had not claimed repayment in the Arbitration.

91. So, with respect, | cannot agree that the difference between
RMB250 million and RMB50 million would give rise to an apprehension by the

fair-minded observer of apparent bias.

92. | turn to some of the other concerns expressed by the learned
Judge.
93. The learned Judge, in para. 59, asked rhetorically what Pan and

Zhou meant when,

37 The Award, page 105.
8 Lan Yonggiang's 1% affirmation, para. 23.
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"59. ... having made the proposal of RMB 250 million, they asked
Zeng 'to work on' the Respondents to accept the proposal? ..."

9, In para. 60, he said:

"60. The expression 'work on' has overtones of Pan and Zhou
actively pushing for settlement at RMB 250 million."
95. The expression "work on" ("fit—" {#") is a common expression in
the Mainland. It appeared three times in the Chinese original of Zeng's witness
statement of 11 September 2010 in the Xian Court as follows.
" ARV IR RS fir i PYIRR YT [ S BRI R
i%’fﬁff%ﬂ\ﬁrj (TR ER TR R 2 Ui T R

FHREE TR SEAIR A Sl -k - 2l
RN LT R T EIRIE SRR Sl oo a2 AR

"... Pan, the General Secretary, proposed that | did work on other
shareholders. Although | felt that the amount of compensation was
too high, for the sake of concluding this litigation, | expressed that (1)
would try my best to do the work to seek to satisfy the request so that
al the parties could end all disputes peacefully. Later on, | did work
on other shareholders and mobilised them to raise the money (required)
and to accept thisresult of the Arbitration Tribunal. ..."
96. There is no indication from Zeng or Zhang's evidence that Zeng

had ever "pushed” the other shareholders.

97. In para. 47 of the Judgment, the learned Judge said that the
proposal of settlement at RMB250 million was advanced without the
authorization of the Applicants. Thatisso. Indeed, the evidence was that the
Arbitral Tribunal had earlier been told that the Applicants had "demanded a
minimum of RMB200 million, but that (the Applicants) had changed (their)

mind and wanted the shares in Baijun back."*

98. The learned Judge went on to say athough the meeting at the

Shangri-la Hotel was a mediation process,

% Lan Yonggiang's 2" affirmation, para. 10.
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"79. ... But labelling a process as mediation does not mean that
anything goes. There are appropriate and inappropriate ways of
conducting mediations. The would-be mediator must ensure at all
times, especially when one might act as arbitrator later on, that nothing
is said or done in the mediation which could convey an impression of
bias.

80. In this case, even on Mr. Chan's assumption that what
happened was a mediation, for the reasons which | have given, | do not
think that the med-arb process was conducted in a way which avoided
the problem of apparent bias."
99. As for holding a mediation over dinner in a hotel, in my view, a
Mainland court is better able to decide whether that is acceptable. | note, also

that no complaint about the venue had been made to the Xian Court.

100. Nor do | agree that there was any wining and dining by Pan (see
para. 67 of the Judgment quoted in para. 72 above). The evidence was that it

was Zeng who paid for the dinner.

101. As for why Pan had contacted Zeng rather than the Respondents
Mainland lawyers, what role a Mainland lawyer may be expected to play in

such circumstances is better understood in the Mainland.

102. With respect, although one might share the learned Judge's unease
about the way in which the mediation was conducted because mediation is
normally conducted differently in Hong Kong, whether that would give rise to
an apprehension of apparent bias, may depend also on an understanding of how
mediation is normally conducted in the place where it was conducted. In this
context, | believe due weight must be given to the decision of the Xian Court

refusing to set aside the Award.

108. In any event, it appears that the clincher for the learned Judge's
decision on apparent bias is the lack of correspondence or proportionality
between the figure of RMB250 million and the figure of RMB50 million. That,
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together with others of the learned Judge's concerns which | do not support,
enable me to decide whether in the circumstances of these cases, a case of

apparent bias has been made out.

104. After careful consideration, my conclusion is that no case of
apparent bias has been established. Certainty not such that would lead me to

refuse enforcement of the Award.

105. It is clear from the observations in the judgments of Sir Anthony
Mason NPJ and Litton PJ quoted in paras. 50 and 51 above, enforcement of an
award should only be refused if to enforce it "'would be contrary to the
fundamental conceptions of morality and justice' of the forum". It does not
mean, for example, if it is common for mediation to be conducted over dinner at
a hotel in Xian, an award would not be enforced in Hong Kong, because, in

Hong Kong, such conduct, might give rise to an appearance of apparent bias.

106. In the circumstance of this case, | am not satisfied that a sufficient
case of apparent bias, contrary to the fundamental conceptions of mora and
justice in Hong Kong, has been established such that it would be right for our

court to refuse to enforce the Award.

Actual bias required?

107. Mr Chan aso submitted that enforcement may not be refused for
apparent bias. Herelied on what Bokhary PJ had said in Hebel, at page 124:

"In the present context, | think that a distinction can and should be
made between the effect of actual bias and that of apparent bias.
(When | say 'bias’ | mean a lack of the impartiality required of judges
and arbitrators.) Actua bias would be more than our courts could
overlook even where the award concerned is a Convention award.
But short of actua bias, | do not think that the Hong Kong courts
would be justified in refusing enforcement of a Convention award on
public policy grounds as soon as appearances fall short of what we
insist upon in regard to impartiality where domestic cases or
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arbitrations are concerned. Our stance must be that something more
B serious even than that is required for refusing such enforcement. In
adopting such a stance, we would be proceeding in conformity with the
stance generally adopted in regard to Convention award enforcement

< by the commercial jurisdictions whose decisions from around the globe
have been cited to us by leading counsel for the buyer.
D
Leading counsel for the seller cited the decision of the House of
Lords in R v Bow Street Magistrate, ex p Pinochet (No 2) [1999] 2
E WLR 272. In particular, he places reliance on Lord Nolan's
statement (at p. 288A) that ‘where the impartiality of a judge is in
F guestion the appearance of the matter isjust asimportant as the reality’.

That was said in the context of a judge’s position where the question
was whether a former head of state whose extradition was sought for
G crimes against humanity could resist liability to such extradition by a
plea of immunity based on his having been a head of state at the time
of the alleged crimes. In a context like the present, however, | think

H that the courts cannot avoid the question of whether or not there was
actual bias. They must decide the matter upon the answer to that

| guestion, thorny as such a question can be. | do not think that thisis
asking too much. After all, where the appearance of bias is strong
enough, it can lead to an inference that actual bias existed. Moreover,

J if things had been so unsatisfactory that the party against whom
enforcement is sought had been unable to present his case, that would

K have provided him with a separate basis for resisting enforcement.”

. 108. Also, in Arbitration of Commercial Disputes, International and

English Law and Practice (Andrew Tweeddale and Keren Tweeddale), the
M learned authors expressed the view that:
N

"where bias is alleged then the party making the allegation must show
that that the arbitral tribunal has acted in a way where its impartiality
0 has been compromised (‘actual bias). It is generally not enough for
the party making the allegation to show that the circumstances of the
case give rise to an imputation of bias or a lack of impartiality

P ('imputed bias). As a general rule courts will only refuse to enforce
international arbitration awards where actual bias can be proved.”

0 Para 13.55

R 1009. Mr Fung, on the other hand, relied on the statement by Sir Anthony

Mason NPJ (see para. 50 above) that:

S
"... adetermination by a impartial and independent tribunal which is

T not influenced, or seen to be influenced, by private communications are
basic to the notions of justice and morality in Hong Kong." [My
emphasis]

U
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110. | do not believe there is any conflict between these views. What
Bokhary PJ was emphasising was that one should not be too ready to refuse to
enforce an award on the basis of one's notion on what may amount to apparent
bias. There is nothing in Sir Anthony Mason's judgment which contradicted
that.

Disposition

111. For the above reasons, | would alow the appea and set aside
Reyes Js order. | would also make an order nisi that the Applicants should

have the costs both here and below.

Hon Fok JA:

112. | agree with the judgment of the learned Vice-President.

Hon Sakhrani J;

113. | agree with the judgment of Tang VP and have nothing to add.

(Robert Tang) (Joseph Fok) (Arjan H Sakhrani)
Vice-President Justice of Appea Judge of the Court of
First Instance

Mr. Edward Chan, SC, Mr. Laurence Li & Mr. Eric Chow, instructed by Messrs
C.L. Chow & Macksion Chan, for the Applicants

Mr. Patrick Fung, SC and Mr. Calvin Cheuk, instructed by MessrsLi &
Partners, for the Respondents



