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CORBOY J:

The applications and the result

1

The plaintiffs agreed to sell to the second defahd®CC WA)
certain mining tenements and related assets (teet#)sby an agreement
made on 11 June 2008 (the Asset Sale Agreemenhle Asset Sale
Agreement was subsequently novated by a deed matieedn the
plaintiffs, the first defendant (MCC Sanjin) and KICWA so as to
substitute MCC Sanjin for MCC WA (the Deed of Nawa). The third
defendant (MCC) agreed at the same time to guarahte obligation of
MCC Sanjin and MCC WA to pay for the Assets (theafantee).

The Asset Sale Agreement provided that the purchase for the
Assets was to be paid by a deposit and three metds, the final
instalment being a payment of $80 million to be maaithin seven days
of the conditions described in schedule 2 [of thesét Sale Agreement]
... being satisfied on terms satisfactory to the Bugeting reasonably,
within two years of the date of this agreement3(lc)). A dispute arose
between the plaintiffs and MCC Sanjin over whetther final instalment
of the purchase price was due and payable.

The plaintiffs commenced proceedings by a writ date&September
2010 seeking payment of the sum of $80 million @hsputed Amount).
They also alleged that they had made a valid dermanfICC under the
Guarantee for payment of the Disputed Amount batdeamand had not
been met. They sought a declaration that the BesbAmount was due
and payable under the Guarantee and an order ergfgrayment.

The defendants applied by summons dated 29 Sept&t@h® for a
stay of the plaintiffs' action on the ground tha Asset Sale Agreement
and the Guarantee contained arbitration agreenf@ntse purpose of the
Commercial Arbitration Act 1985 (WA) (CAA) and theInternational
Arbitration Act 1974 (Cth) (IAA) and the plaintiffs’ action ought to be
stayed under s 53 CAA or s 7 IAA or in the inhergmisdiction of the
court.

The plaintiffs responded to the defendants' apgdinaby seeking an
interlocutory injunction requiring MCC to pay thasputed Amount into
an escrow account pursuant to the terms of thedatee. Orders were
sought in the alternative, including that MCC beuieed to pay the
Disputed Amount into escrow as a condition of aray ®f the plaintiffs’
action.
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6

| have decided that a stay should be granted atdathinterim order
should be made under s 7(3) IAA requiring MCC ty plae Disputed
Amount into an escrow account.

The relevant provisions of the Asset Sale Agreement

7

10

Clause 3.5(c) of the Asset Sale Agreement refdodtle conditions
described in sch 2 to the agreement being satisfietbwever, sch 2
merely referred to 'all Mining Approvals'. ThertetMining Approvals'
was defined in schedule 1 to the agreement. Istanbe, cl 3.5(c), read
with sch 2 and the definition of ‘Mining Approvalsbliged the plaintiffs
to obtain all necessary government and private amas, permits and
agreements that might be required for the salgpanchase of the Assets.

Clause 3.6(a) of the Asset Sale Agreement requMé€€L WA and
following novation of the agreement, MCC Sanijin,act in good faith
and to use all reasonable endeavours to do alighimasonably requested
by the plaintiffs to assist them in satisfying t@nditions in sch 2 within
the time specified by cl 3.5(c). Clause 3.6(b)vpded that if MCC
WA/MCC Sanjin breached the obligation imposed b$.6(a) or an event
or occurrence outside the control of the plaintifsulted in the plaintiffs
being unable to satisfy the conditions within theripd specified in
cl 3.5(c):

(@) the period was extended by such time as thmtis could
demonstrate to MCC WA/MCC Sanjin's satisfaction tirgc
reasonably, that the breach or the event or oaucerdelayed the
plaintiffs' satisfaction of the approvals condispand

(b) MCC WA/MCC Sanjin was to pay the plaintiffs $80llion
within seven days of the expiration of the periqguedfied in
cl 3.5(c).

Clause 16.2 of the Asset Sale Agreement contaimededures for
resolving disputes between the parties.

Clause 16.2(b) stated that, 'subject to cl 16.2{(d¢ procedures
prescribed in this clause 16 must be strictly foltd to settle a dispute
arising under this agreement'. Clause 16.2(c)igeavthat if any dispute
arose 'out of or in connection with this agreememuding any question
regarding the existence, validity or terminatiorito§ agreement':

(@) 'within ten Business Days of the dispute agsisenior
representatives from each party must meet in gaoth, fact
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reasonably and use their best endeavours to refwwaispute by
joint discussions' (cl 16.2(c)(1));

(b) failing settlement by negotiation, either paityay' by notice to
the other party refer the dispute for resolution fgdiation
(cl 16.2(c)(2));

(c) failing settlement by mediation, either parhay' by notice to the
other party refer the dispute for ‘final and birgdiresolution by
arbitration' (cl 16.2(c)(3)).

11 Mediation was to be held at the Singapore MediaGemtre under
SMC Mediation Procedures (cl 16.2(c)(2)). Arbimat was to be
conducted at the Singapore International Arbitratidentre under the
United Nations Commission on International Trade Law Arbitration
Rules (UNCITRAL) in force at the date of the agreementhose rules
were deemed to be incorporated by reference intd6.&. The
substantive law of the arbitration was the law okstérn Australia
(cl 16.2(c)(3)).

12 Finally, cl 16.2(d) provided that:
Nothing in this clause 16:
(1) prevents either party seeking urgent injuncbveleclaratory relief
from the Supreme Court of Western Australia in @mion with
the dispute without first having to attempt to nigfe and settle

the dispute in accordance with this clause 16.

The relevant provisions of the Guarantee

13 Clause 2.1 of the Guarantee provided that:
(@) Subject to clause 3(a), on and from the Statefhe Guarantor:

0] guarantees for the benefit of the Beneficiarike full,
complete and prompt payment of each Guaranteed
Obligation (allowing for any defence, set-off or
counterclaim that MCC WA, or MCC Sanjin if the
Principal Agreement is novated from MCC WA to MCC
Sanjin, asserts) and indemnifies the Beneficidras and
against all loss, damage, costs, claims and expense
suffered or incurred by the Beneficiaries by reasdn
MCC WA's, or MCC Sanijin’s if the Principal Agreenien
is novated from MCC WA to MCC Sanjin, default, lxka
or non-performance or non-observance of any of the
Guaranteed Obligations; and
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(i) within 24 hours of receiving a Valid Demand,ust pay
the Beneficiaries the Guaranteed Obligation thathis
subject of the Valid Demand (all payment obligasion
must be satisfied by the payment of a bank cheque).

(b) Immediately upon receiving any amount undeus#a2.1(a)(ii) the
Beneficiaries must:

0] provide a receipt of payment to the Guarantord a
MCC WA, or MCC Sanijin if the Principal Agreement is
novated from MCC WA to MCC Sanijin; and

(i) release MCC WA, or MCC Sanjin if the Principal
Agreement is novated from MCC WA to MCC Sanijin,
from any obligation to pay that amount under thed#pal
Agreement.

14 The term 'Guaranteed Obligation' was defined to nngmior to
novation of Asset Sale Agreement, the obligatioM@fC WA to pay the
purchase price for the Assets under cl 3.5 of theeament and the
obligation of MCC Sanijin to pay for the Assets daling novation.

15 Clause 2.2 provided that MCC's obligations remaimetbrce until
the Guaranteed Obligation had been completely pedd or the Asset
Sale Agreement had been terminated.

16 Clause 2.1(a) of the Guarantee was expressly magjecs to cl 3(a).
Clause 3 provided that:

3. Valid Demand

(@) The Guarantor is only liable to pay the Benafies under
clause 2.1(a) if:

0] subject to clause 3(b), upon a Guaranteed
Obligation becoming due under the Principal
Agreement the Beneficiaries:

(A) demands MCC WA, or MCC Sanijin if
the Principal Agreement is novated from
MCC WA to MCC Sanjin, to pay the
Guaranteed Obligation;

(B) provides a copy of the demand to the
Guarantor; and

© notifies MCC WA, or MCC Sanijin if the
Principal Agreement is novated from
MCC WA to MCC Sanjin, and the
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Guarantor of its intention to demand the
Guarantor to pay the Guaranteed
Obligation under this document; and

(i) upon MCC WA, or MCC Sanijin if the Principal
Agreement is novated from MCC WA to MCC
Sanjin, failing to pay the Guaranteed Obligation
in accordance with clause 3(a)(i)(A), the
Beneficiaries demand the Guarantor to pay the
Guaranteed Obligation, providing evidence
substantiating the amount of the Guaranteed
Obligation owed.

(b) If there is any dispute between the partiethi®document
regarding whether an amount is payable that amatiht
be paid into an escrow account organised by aitwlic
that is independent from the parties (on such resse
escrow terms as the parties may agree in good) fartti
must be released as soon as practicable in acamdéth
the outcome or decision of the mediation or arbdra(as
the case may be).

Clause 9.9 of the Guarantee contained governingdag dispute

resolution provisions that mirrored cl 16 of thesAsSale Agreement (the
dispute resolution provisions were contained i8.8(c)).

The proceedings commenced by the plaintiffs

18

(@)

(b)

(€)

(d)

(€)

The statement of claim indorsed on the plaintiffist alleged that:

it was a requirement of the grant of the Minfygprovals that a
mining proposal be submitted for approval by thep&@&ment of
Industry and Resources;

it was necessary for the proposal to includsessments and
information about the environmental impact of m@qion the
subject tenements;

the plaintiffs made various requests to MCC YgAassistance in
undertaking and completing the assessments anestuehuired
for the mining proposals;

MCC WA failed to comply with those requestshireach of the
Asset Sale Agreement;

MCC Sanjin was liable to pay the Disputed Antoloy reason of
MCC WA's breach of the Asset Sale Agreement;
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) MCC Sanjin and MCC, as guarantor, had failed pay the
Disputed Amount despite demands having been made fo
payment.

19 The plaintiffs sought declarations that MCC Sargimd MCC had
breached the Asset Sale Agreement in addition dererfor payment of
the Disputed Amount.

The dispute over payment of the Disputed Amount

20 It was apparent from the statement of claim andespondence
exchanged between the parties prior to the commegiceof proceedings
(see annexures 'CTE-4' to 'CTE-15' to the affidafitCarl Thomas
Ellinghaus sworn 29 September 2010 (Mr Ellinghdiust affidavit)) that
the Mining Approvals were not obtained within timae specified by the
Asset Sale Agreement and that the plaintiffs caidenthat the Disputed
Amount became payable two years after the datehef Asset Sale
Agreement as a consequence.

21 The defendants disputed that the plaintiffs hadatestrated to their
reasonable satisfaction that the failure to ohbtta&Mining Approvals was
caused by any breach of the Asset Sale AgreemeM®§ WA/MCC
Sanjin and/or any event or occurrence that wasidmutthe plaintiffs'
control. It was to be inferred that the disputduded issues over whether
MCC WA was in breach of the obligations imposeddb®.6(a) of the
Asset Sale Agreement to act in good faith and useremsonable
endeavours to do all things reasonably requestedeoglaintiffs.

22 MCC WA/MCC Sanjin advised the plaintiffs prior tohet
commencement of these proceedings that they coesdidkat a dispute
had arisen under the Asset Sale Agreement for tingope of cl 16.2(c)
(letter dated 6 August 2010 from the defendantgigws to the plaintiffs'
solicitors; attachment 'CTE-11' to Mr Ellinghauisst affidavit). It was
not in issue that the dispute arose out of or imeation with the Asset
Sale Agreement.

The primary dispute under the Guarantee

23 MCC denied that it was presently liable under thea@ntee. It
contended that its liability could only be detergdnafter the dispute
between the plaintiffs and MCC WA/MCC Sanjin undlee Asset Sale
Agreement had been resolved. The basis for thatention is further
explained later in these reasons but it shoulddbtedthat the effect of the
argument was to deny that the plaintiffs had madéaiid Demand' for
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24

the purpose of cl 3 of the Guarantee (or that tbeyld make such a
demand until the dispute under the Asset Sale Ageeé had been
resolved and MCC Sanijin had failed to pay any arhdetermined to be
payable to the plaintiffs).

MCC advised the plaintiffs after the commencement tleese
proceedings that it considered that a dispute hasera under the
Guarantee for the purpose of cl 9.9(c) (letter diat@& September 2010
from the defendants' solicitors to the plaintif§glicitors; attachment
'CTE-15' to Mr Ellinghaus' first affidavit; there as subsequently a
guestion over whether a dispute had been notifiedVICC which is
briefly mentioned in the next section of the rea3onThe plaintiffs did
not accept the construction of the Guarantee cdeteioy MCC. They
accepted, however, that the dispute over the propestruction of the
Guarantee fell within cl 9.9(c).

The dispute over the escrow provisions in the Guargee

25

26

27

There was a further dispute regarding the ternte@fSuarantee that
was ancillary to the dispute over whether MCC wasently liable to the
plaintiffs. The dispute concerned whether MCC wllsged under cl 3(b)
of the Guarantee to pay the Disputed Amount intestrow account. As
has been noted, the dispute was the subject opltetiffs' application
for an interlocutory injunction. The plaintiffssal contended that the
dispute was relevant to whether the defendantdicagipn for a stay of
proceedings should be allowed and if so, the tesmsvhich the stay
should be granted.

The plaintiffs contended that MCC was obliged ty gze Disputed
Amount into an escrow account as there was a dispuér whether an
amount was payable within the meaning of cl 3(B)CC denied that it
was required to pay the Disputed Amount into escrédgain, it argued
that the plaintiffs were only entitled to the bahef the Guarantee after
the dispute with MCC WA/MCC Sanjin had been resdlveOn MCC's
interpretation of the Guarantee, cl 3(b) only opetaonce the dispute
under the Asset Sale Agreement had been resolv&l; IEanjin had
failed to pay any amount agreed or found to be gwinthe plaintiffs for
the purchase of the Assets, a demand had beenundde the Guarantee
and MCC had disputed its liability to meet that éech It was only at
that point that MCC was required to pay the amoainthe disputed
demand into escrow.

The plaintiffs’ solicitors demanded that MCC paye tBisputed
Amount into an escrow account by letter dated 3fte$sber 2010
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28

(attachment 'CTE-20' to the affidavit of Mr Ellingis sworn
22 November 2010 (Mr Ellinghaus' second affidavit)yhe defendants'
solicitors replied by letter dated 14 October 20d&dhfirming' that MCC
disputed the plaintiffs' 'assertion’ that it wadigeal to pay the Disputed
Amount into an escrow account under cl 3(b) ofGuarantee. The letter
concluded, 'accordingly, a dispute has arisenhempurposes of clause 9.9
of the [Guarantee] in relation to whether the meraee required to be
paid into escrow. That dispute must be resolvedceordance with the
dispute resolution procedure in clause 9.9(c)'.

Subsequently, the defendants' solicitors wrote He plaintiffs'
solicitors stating that an assertion that had bmade by the plaintiffs'
solicitors that a 'dispute’ existed between théigmunder cl 3(b) of the
Guarantee was incorrect and that MCC did not comdbdt there was
such a dispute. It was said that the assertion odstrated a
misconception about the nature and operation ofGharantee - that is,
that there could be a dispute under the Guaramieetp the resolution of
the dispute under the Asset Sale Agreement (lé&ed 29 October 2009;
attachment 'MS-4' to the affidavit of Martina Sedwworn 12 November
2010 (Ms Sedic's second affidavit)).

The course of the proceedings

29

30

31

The defendants' application for a stay of the acéind the plaintiffs'
application for an interlocutory injunction werstéd to be heard together.
However, the court was advised at the commencenfethie hearing on
24 November 2010 that only the stay application twdse argued.

Regrettably, other commitments delayed the prejparadf the
reasons on the stay application. In the interim,28 March 2011 the
solicitors for the plaintiffs advised the defendargolicitors that they
intended to refer the various disputes betweerpérges to mediation in
Singapore (attachment 'CTE-31' to the affidavitvof Ellinghaus sworn
5 April 2011 (Mr Ellinghaus' fourth affidavit)). He plaintiffs’ solicitors
wrote to the Singapore Mediation Centre on the saaye('CTE-32").

| indicated to the parties in June 2011 that theight be points of
connection between the stay application and thdicgppn for the
interlocutory injunction. | inquired whether tharpes wished to have the
application for an injunction determined beforeelidered my reasons on
the stay application. The parties advised that thid wish to have each
application simultaneously determined and direciarere made for the
filing of further evidence and submissions.
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32

33

There were delays in that evidence being filed sedved. As a
consequence, the plaintiffs' application only cameéore the court for a
final hearing on 11 and 28 November 2011. Furttiner plaintiffs served
subpoenas shortly prior to the hearing on the DoreGeneral of the
Department of Mines and Petroleum, the Chairmatn@efEnvironmental
Protection Authority and the proper officer of GHily Ltd. The Director
and the Chairman produced documents in respongbetsubpoenas.
However, the defendants and GHD applied to seeatid subpoenas on
various grounds, including that the subpoenaed meats were not
sought for a legitimate forensic purpose. | didt mole on those
applications but indicated that | would first helae parties' applications.
| expressly left open the possibility that the ptdfs could renew their
application for access to the documents that had pbeoduced and for an
order compelling compliance with the subpoena dste GHD if it
appeared that, in fairness, they required accegeetdocuments that they
had sought.

Further affidavits have been filed since the hepiim November
2011. Those affidavits produce correspondence dmiwthe parties'
solicitors concerning attempts to fix a time for tmediation of the
various disputes. The correspondence is said bypthintiffs to be
relevant to the question of whether the defendargseady and willing to
do all things necessary for the proper conduchgfabitration that might
be required to resolve the disputes.

The power to stay the proceedings

Section 53 CAA

34

35

The defendants relied on s 53 CAA and the inhgrerddiction of
the court to seek a stay of that part of the prdicgs that concerned
whether MCC Sanjin was liable to pay the Disputesholint to the
plaintiffs under the Asset Sale Agreement. Théyedeon s 53, s 7 IAA
and the inherent jurisdiction of the court in regpaf their application to
stay the proceedings brought against MCC to enfibre€suarantee.

The parties assumed, without arguing, that thetcbad inherent
jurisdiction to grant the stay sought by the defsrid. However, as
Finkelstein J explained ilBHPB Freight Pty Ltd v Cosco Oceania
Chartering Pty Ltd [2008] FCA 551; 168 FCR 169 [42] - [45], High
Court authority is against recognising an inhenemiver in Australian
courts to grant a stay in favour of an arbitratowra foreign jurisdiction.
Accordingly, | do not propose to further considdrether a stay might be
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granted in the exercise of an inherent jurisdictibat was assumed but
not established.

36 Section 53 CAA provides that:

(1) If a party to an arbitration agreement commenm®ceedings in a
court against another party to the arbitration egrent in respect
of a matter agreed to be referred to arbitrationth®y agreement,
that other party may, subject to subsection ())yafw that court to
stay the proceedings and that court, if satisfied -

(@) that there is no sufficient reason why the erathould not
be referred to arbitration in accordance with the
agreement; and

(b) that the applicant was at the time when thecgedings
were commenced and still remains ready and wiliindo
all things necessary for the proper conduct of the
arbitration,

may make an order staying the proceedings andforther give
such directions with respect to the future conaiidhe arbitration
as it thinks fit.

(2) An application under subsection (1) shall meicept with the leave
of the court in which the proceedings have beenngented, be
made after the applicant has delivered pleadingakan any other
step in the proceedings other than the entry afgrearance.

37 It is suggested by M S JacolSpmmercial Arbitration Law and
Practice (Loose leaf edition, 2008) at [50.130] that the
defendant-applicant for a stay under s 53(1) muste

(@) a valid and binding arbitration agreement ispext of a matter
agreed to be referred to arbitration by the agre¢me

(b) a dispute within the parameters of the arbdarahgreement;

(c) an action in respect of the same dispute utstit by the
plaintiff-respondent;

(d) the criteria set out in s 53(1)(b) have bedisised,;
(e) all other preconditions to an arbitration haeen satisfied.

38 Those matters are characterised as ‘jurisdictidaats'. It is
suggested that once those 'facts' have been sbiatlithe burden shifts to
the plaintiff-respondent to persuade the court thate are circumstances
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cogent enough to outweigh tpama facie case that has been made out by
the defendant-applicant for a stay: see at [50.140

39 The parties did not contest the question of onukeir submissions.
Consequently, it is only necessary to observe sHz8(1) CAA requires
the court to be satisfied about the matters refetien the section prior to
exercising the discretion conferred by the sectitins in that sense that
the matters identified above can be characteriseplrasdictional facts.
Plainly, the defendant-applicant carries a perseasnus on those matters
as the party seeking the stay. It is not necessantherwise consider
what, if any, onus either party carries on the jaef whether the court
should exercise its discretion.

Section 7 IAA
40 So far as is relevant, s 7 IAA provides that:
(1) Where:

(d) a party to an arbitration agreement is a pevegon was, at
the time when the agreement was made, domiciled or
ordinarily resident in a country that is a Conventi
country;

this section applies to the agreement.
(2) Subiject to this Part, where:

(@) proceedings instituted by a party to an artdanma
agreement to which this section applies againsthano
party to the agreement are pending in a court; and

(b) the proceedings involve the determination afadter that,
in pursuance of the agreement, is capable of sedtlie by
arbitration;

on the application of a party to the agreement,cithat shall, by
order, upon such conditions (if any) as it thinks tay the
proceedings or so much of the proceedings as iegolthe
determination of that matter, as the case may bd, rafer the
parties to arbitration in respect of that matter.

(3) Where court makes an order under subsectignit(&)ay, for the
purpose of preserving the rights of the partiekersuch interim or
supplementary orders as it thinks fit in relatiorany property that
is the subject of the matter to which the first-th@med order
relates.

Document Name: WASC\CIV\2012WASC0228.doc  (AH) Page 15



[2012] WASC 228

CORBOYJ

41

42

43

4) For the purposes of subsections (2) and (Bgference to a party
includes a reference to a person claiming througinder a party.

(5) A court shall not make an order under subsec®) if the court
finds that the arbitration agreement is null andlyeoperative or
incapable of being performed.

It was not in issue that MCC was domiciled in tleple's Republic
of China (the PRC) (see par 2 of the statementaning or that the PRC
was a Convention country (that is, a ContractingteStunder the
Recognition and Enforcement of Foreign Arbitral Awards adopted at the
twenty-fourth meeting of the United Nations Confere on International
Commercial Arbitration (the 'New York Convention'))However, the
declarations and reservations made by the PRQymng) the New York
Convention included that it would only apply the mM@ention to
‘differences arising out of legal relationships,etfter contractual or not,
that are considered commercial under the naticeal. | The plaintiffs
contended that it was necessary for MCC to addupert evidence on
what was considered to be a commercial relationsimger Chinese
national law to establish that the IAA and the N¥wark Convention
applied. As | understood the contention, it wasthte effect that the
expression 'domiciled or ordinarily resident in auwetry that is a
Convention country' appearing in s 7(1)(d) was ® ibterpreted by
reference to the declarations and reservations fimpadee PRC as a party
to the Convention.

Initially, MCC sought to rely on the common law guenption that
foreign law is the same as the law of the forum2{sand see also at
ts 38). However, the parties filed expert evidepger to the November
2011 hearings on the question of whether any awaade under the
dispute resolution provisions of the Asset Sale ekgrent and the
Guarantee could be registered and enforced thrangappropriate PRC
court. That evidence dealt with the application tbé New York
Convention.

It might be argued that s 7(1)(d) only required Mt@stablish that
it was a party to an arbitration agreement; thatas, at the time that the
agreement was made, domiciled or ordinarily regidethe PRC and that
the PRC had ratified or acceded to the New Yorkweation (see the
definition of 'Convention country' in s 3 IAA and 11l and art IX of the
Convention) and that MCC was not required to alew@ that its disputes
with the plaintiffs arose out of legal relationshihat were considered to
be commercial under Chinese national law. Howether parties did not
develop any argument on the interpretation of § Add it was not
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necessary to further consider the question in lgfhthe expert evidence
that was tendered at the November 2011 hearingat €kidence is
considered later in the reasons. However, in myyit established that
a dispute for the purpose of cl9.9(c) would arzaet of a legal

relationship that would be considered commercialeurthe national law
of the PRC.

The issues in the defendants' stay application

44 The following issues were raised by the partieth@ir submissions
on the defendants' application to stay the prooggsdi

(@) Were the dispute resolution procedures in Q(tH of the Assets
Sale Agreement and 9.9(c) of the Guarantee maryfatofhe
plaintiffs contended that the use of the word 'may¢l 16.2(c)(2)
and (3) of the Asset Sale Agreement and 9.9(&gfd (iii) of the
Guarantee indicated that the dispute resolutiortqmores were
facilitative not obligatory. Proceedings had bemymmenced
prior to any party invoking the procedures. Acdogly, there
was no operative arbitration agreement that pravidebasis for
the defendants' application for a stay.

(b) Was the dispute between the plaintiffs and M&@r whether
MCC was required to pay the Disputed Amount intor@s a
dispute within the meaning and for the purposel &%(c) of the
Guarantee?

(c) Was there a sufficient reason why the disph&tg/een the parties
should not be referred to arbitration (s 53(1)(&AE? The
plaintiffs contended that MCC's refusal to pay thesputed
Amount into an escrow account provided such a reasdn
particular, it was submitted that the refusal mestiéd an intention
by the defendants not to be bound by any arbitratizard that
might be made. That submission raised four issues:

(1) Was MCC obliged to pay the Disputed Amount im0
escrow account? Obviously, that issue was alstraien
the plaintiffs’ application for an interlocutoryjumction.
As has been noted, the issue involved a question of
construction of the Guarantee.

(i) Did MCC's refusal to pay the Disputed Amounta an
escrow account manifest an intention not to be tdmn
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any arbitration award made pursuant to cl 9.9(cxhaf
Guarantee?

(i)  What was the significance of MCC's refusal pay the
Disputed Amount into an escrow account for the psep
of the defendants' application for a stay? MC@debn s
53 CAA as a source of the court's power to stay the
plaintiffs' action to enforce the Guarantee. Thanpiffs
contended that the refusal was relevant to thecesesof
the court's discretion under that section. HoweMCC
primarily relied in the November 2011 hearings tie t
power conferred by s 7 IAA to stay the action that
been commenced against it. Section 7 does noaicoanh
equivalent provision to s 53(1)(a). Further, MC@swnot
a party to the Asset Sale Agreement and MCC WA and
MCC Sanjin were not parties to the Guarantee. The
defendants contended that MCC could not be requoed
pay the Disputed Amount into an escrow account as a
result of a dispute between the plaintiffs and MCC
WA/MCC Sanjin under the Asset Sale Agreement.
Accordingly, MCC's refusal to do so was irrelevamthe
defendants' application to stay the action comnence
against MCC WA and MCC Sanjin. The plaintiffs, e
other hand, contended that the reference in cl 8{kihe
Guarantee to 'any dispute ... regarding whether asuam
iIs payable' was sufficiently wide to encompassdispute
under the Asset Sale Agreement when the clause was
construed in context.

(iv)  Did the refusal by MCC to pay the Disputed Amb into
an escrow account constitute a sufficient reasafisimiss
the defendants' application for a stay?

(d) Were the defendants ready and willing to dattalhgs necessary
for the proper conduct of an arbitration under o Asset Sale
Agreement and the Guarantee? As has been noteg)dimtiffs
contended that the defendants had manifested antioh not to
be bound by any arbitration award that might be ena@hey also
contended that the defendants had failed to adietige dispute
resolution provisions contained in the agreememsnumber of
affidavits were read on that issue. Again, theigssnly arose
under s 53 CAA and was, therefore, primarily refgvéo the
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application for a stay of proceedings made by MCE &id MCC
Sanjin.

(e) Were the requirements of s 7 IAA satisfied? efEhare obvious
and significant differences between s 53 CAA artlIAA. In
particular, s7 does not refer to the ‘jurisdicéib facts' that
condition the application of s 53 and proceedingsinbe stayed
under s 7 once the requirements of the section bege satisfied.
Consequently, different considerations were relevam the
application to stay the action against MCC WA/MC&hfh under
the Asset Sale Agreement and the application tp thi@t part of
the proceedings that sought to enforce the Guaraatminst
MCC. The only question about the application af BAA that
was raised by the plaintiffs was whether the legdhtionship
between the plaintiffs and MCC constituted by theafantee was
considered commercial under Chinese national law.

) Should the court exercise its discretion to/stee proceedings and
if so, should the stay be subject to a conditioquimeng the
Disputed Amount to be paid into an escrow account?

Did cl 16.2(c) and cl 9.9(c) create 'options' to d&itrate or binding
arbitration agreements?

45 The stay application by the defendants was largalyued by
reference to s53 CAA in the hearings prior to Noker 2011.
Consequently, the parties' submissions on whethis.2(c) of the Asset
Sale Agreement and cl 9.9(c) of the Guarantee gwda'arbitration
agreements' concentrated on the application oCt.

46 However, it is also necessary to separately consitiether cl 9.9(c)
constituted an arbitration agreement for the puwpaisthe IAA having
regard to the grounds on which MCC has applied dostay. It is
convenient to commence with the question of wheitl€9.9(c) and
cl 16.2(c) contained arbitration agreements ungeIGAA.

The CAA and arbitration agreements: Hammond v Woltand PMT Partners
v Australian National Parks and Wildlife Service

47 The plaintiffs contended that, by using the wordymcl 16.2(c)(3)
and cl 9.9(c)(iii) merely created options to adiidy, a binding arbitration
agreement for the purpose of s 53 CAA only takiffgoe when either
party exercised the option by electing to referspute to arbitration: see
Hammond v Wolt[1975] VR 108. The defendants were not entitled to
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seek a stay as the plaintiffs had commenced prowgegrior to any party
electing to invoke the arbitration option.

48 The defendants, however, pointed to the stipulatioaol 16.2(b) of
the Asset Sale Agreement and cl 9.9(b) of the Giieeathat 'the
procedures prescribed in this clause ... must betlgtfollowed to settle a
dispute' to contend to the contrary. They alserrefl to the decision of
the High Court inPMT Partners Pty Ltd v Australian National Parks
and Wildlife Servicg1995) 184 CLR 301.

49 The reasoning of Menhennitt J iHammond v Wolthas been
considered in a number of subsequent cases. Muttitabattention has
focussed on the question of whether a provisioomatlg for arbitration
constituted an arbitration agreement within the mveg of the CAA even
if the provision created an option to arbitrateéha sense described by his
Honour. That issue was resolved by the High CouRMT Partners(at
least for the purpose of the CAA). It was heldt thaerm that conferred
an election on one party to a construction contracrbitrate if it was
dissatisfied with a decision of the principal undee contract was an
arbitration agreement for the purpose of @mmmercial Arbitration Act
1985 (NT). Section 4 of the CAA defines an arbitratiagreement to
mean ‘'an agreement in writing to refer present uturé disputes to
arbitration'. The High Court held that there wasreason to read down
the definition; the term referred future disputes arbitration for the
purpose of the CAA even if the referral was atdletion of one party to
the agreement. Brennan CJ, Gaudron and McHugiaté#i$310):

The words 'agreement ... to refer present or futisputles to arbitration’
in s 4 of the Act are, in their natural and ordynameaning, quite wide
enough to encompass agreements by which the pargesound to have
their dispute arbitrated if an election is madeame event occurs or some
condition is satisfied, even if only one party hias right to elect or is in a
position to control the event or satisfy the coiodit To some extent, that
meaning is confirmed by s 53(1) which, as alreawtyicated, confers a
power exercisable on the application of a partgirtarbitration agreement
with respect to 'a matter agreed to be referreathidgration’. However and
more important, there is nothing in the Act whieguires that the natural
and ordinary meaning of the words used in the defmbe qualified in
any way. And when it is given its natural and paty meaning, the
definition is clearly satisfied by cl 45, evena was held by the Court of
Appeal, cl 45 does not preclude the contractor fpamsuing its claim in
the courts.’
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51

52

53

Similarly, Tooheyand Gummow JJ endorsed the disggn
judgment of Cole JA iBB Power Plants Ltd v Electricity Commission
of New South Wales t/as Pacific Powgir995) 35 NSWLR 596 (325):

In our view, the reasoning of Cole JA is to be erefd. This was
described by the respondent as 'simplistic’, athat were necessarily
pejorative. Simplistic it may be, but it accordghamhe scheme of the
legislation and the weight of logic. His Honourdsér0):

'If the parties have agreed by a clause such 22.tlthat, upon one
party electing, the dispute in consequence willabdgtrated, they
have agreed to refer such a dispute to arbitratiimat falls within
the definition of s 4. The expression 'agreememiiting to refer
present and future disputes to arbitration’ islmoited to existing
or mutually accepted references: it includes efees which flow
in the future in consequence of an election, coeferby the
contract on a party, by that party.'

The effect of the decision IRMT Partnerswas to disapprove of
those cases that had applied the reasonirtgammond v Woltto hold
that, for the purpose of the commercial arbitrati@gislation, an
arbitration agreement was only made after an opbonelection to
arbitrate had been exercised. The decision of rtiagority of the
Queensland Court of Appeal Mulgrave Central Mill Company Ltd v
Hagglunds Drives Pty Ltd2001] QCA 471; (2002) 2 Qd R 514 indicated
that PMT Partnersalso applied to an agreement that involved multiple
dispute resolution procedures culminating in aalibn at the option of
one or both parties to the agreement.

Consequently, the disagreement between the paniesthe effect
of the word 'may’ in cl 16.2(c) of the Asset Salgréement and cl 9.9(c)
of the Guarantee was not to point for the purposeetermining the
application to stay the plaintiffs' action undeb63 CAA. The clauses
contained arbitration agreements for the purpos@eiCAA on either of
the interpretations contended for by the partiesl @ime court had
jurisdiction to stay the plaintiffs' action undeb3(1) provided that the
other matters referred to in the section were éstedul.

The reasoning IlPMT Partners was also relevant to the parties'
submissions on the proper construction of cl 16§.2¢d cl 9.9(c). |
propose to express my views on that question ihtlgf the parties'
submissions (only the defendants referreBMT Partnersand then only
as a subsidiary argument) and in case the conolidicat have been
reached by applyinBMT Partnersare wrong. It is convenient to explain
those views before further considering the questibwhether cl 9.9(c)
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contained an arbitration agreement for the purpddbe IAA or whether
such an agreement could only be constituted byptamtiffs or MCC
‘electing’ to refer a dispute under the Guarardeetitration.

The construction of cl 16.2(c) and cl 9.9(c)

54

55

In my view, cl 16.2(c) of the Asset Sale Agreemand cl 9.9(c) of

the Guarantee created a mandatory dispute resoltggime rather than
an optional procedure that might be invoked by @nether of the parties
(it is convenient to only refer to cl 16.2(c) in atHollows):

(@)

(b)

(€)

The plaintiffs' interpretation focussed on therd 'may' as it
appeared in cl 16.2(c)(2) and (3). However, inuigw cl 16.2(b)

governed the application of the dispute resolutiegime created
by cl 16.2. The subject matter and terms of c2@f).suggest that
the parties would have made it clear that the ntediaand

arbitration steps of the dispute resolution regweze optional if

that was what they had intended. On the plainiifiterpretation,

the parties' intention to create an option wasdaufurther within

the clause so that the imperative in cl 16.2(b) s@sordinate to
what appeared later in cl 16.2(c)(2) and (3). Tdidtnot accord
with the structure and sense of cl 16.2 read abaew

The plaintiffs did not indicate how cl 16.2{uld apply on their
interpretation. Presumably, they would contend the subclause
required the parties to strictly follow the proceskispecified by
cl 16.2(c) once a party had opted to invoke onéhefprescribed
steps. For example, the parties were obliged toviothe
procedures specified in pars (A) to (E) of cl 16)&) once one of
them had elected to mediate a dispute. Howevewad not
necessary to include cl 16.2(b) for that purpdse;abligation was
already contained in cl 16.2(c).

Similarly, the plaintiffs did not explain howeir interpretation of
cl 16.2(c) was consistent with the language oféck{d). An
interpretation of cl16.2(d) that limited its apaltion to
circumstances where an arbitration agreement Heaah taffect at
the option of one of the parties did not reflea thnguage of the
clause.

Those difficulties were resolved on the alternatiméerpretation

advanced by the defendants:
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(@) cl 16.2(b) indicated that the procedures thldwv in 16.2(c) were
mandatory;

(b) the word 'may' in cl 16.2(c)(2) and (3) indedithat either party
could request mediation or arbitration if the digpwas not
resolved by the preceding step in the dispute uésol
procedures - that is, a party could choose tdkentatter rest even
if the dispute was not resolved or it could dedidanvoke the
next procedural step and either party had thabopti

(c) cl 16.2(d) indicated that either party coul@lseirgent relief prior
to the dispute resolution procedures being comntence

That interpretation accorded with other authoritids ABB Power
Plants a dispute resolution clause stated that, 'apudes or differences
... shall be determined as follows' and then proviftech determination
of disputes by the superintendent appointed unaerrélevant contract
and that if either party was dissatisfied with tthetermination of the
superintendent it 'may ... give notice in writing tbe other party
requiring that the matter at issue be referred tbitration '
Handley JA stated (599):

The use of the word 'may' in cl 46.2 is readily legble because a party
dissatisfied with the superintendent's decisionwiih the breakdown in
the procedure under cl 46.1 may prefer to takerthger no further.

It has long been established that contractual atustry provisions
prescribing in positive terms a procedure to btetd necessarily imply
that the same matter will not be dealt with unddifierent procedure. In
King v Wallis(1949) 78 CLR 529 at 550, Dixon J said:

‘This accords with the general principles of intetation embodied
in the maxim expressum facit cessare tacitum and in the
proposition that an enactment in affirmative wogggpointing a
course to be followed usually may be understoodhgmorting a
negative, namely, that the same matter is not tddme according
to some other course'.

Similarly, in PMT Partners the relevant clause provided that, 'all
disputes or differences ... shall be decided asy@l@nd then prescribed
procedures for submission of the dispute to a sofemdent and for one
party to be able to take further steps if dissaisfwith the
superintendent's decision. The contract statedtheparty 'may’' take
those steps. Brennan CJ and Gaudron and McHugthtédl that (311):
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It may be accepted that contracts will only be twesl as limiting the
rights of the parties to pursue their remedieshi@ tourts if it clearly
appears that that is what was agreed. Howevem wile provided, as it is
in cl 45, that '[a]ll disputes or differences ... khbhe decided' in
accordance with the specified procedures, theirsgapoint must be that
the parties are to be taken to have provided exelysand exhaustively as
to the procedures to be followed, unless sometimages it plain that that
Is not the case. That is not simply because,congext dealing with rights
and obligations, the word 'shall' ordinarily invessra mandatory aspect.
There is also the important consideration that5cligl concerned with
dispute resolution. Disputes are not readily ne=swlif there are parallel
proceedings permitting of different outcomes. Nwe they readily
resolved by procedures which can be set at nodgiria party elects to
pursue some other course of action. ... However sthgect matter with
which cl 45 is concerned compels an approach wiedts that clause as
requiring the parties to have their disputes detideaccordance with the
procedures specified - and only in accordance \libse procedures,
unless there is something which clearly indicatethé contrary ...

The change in language from 'shall’ in cl 45(@)ay’ in cl 45(b) and the
paragraph following provides no reason for thinkihgt cl 45 does not
provide an exclusive regime for the resolution ispdtes.

58 Clause 16.2(b) did not use the word 'shall' but ¢kpression 'the
procedures prescribed in this cl16 must be ggriddllowed' was
obviously to the same effect.

59 Accordingly, in my view, cl 16.2(c) of the Assetl&&greement and
cl 9.9(c) of the Guarantee did not provide for gahares that were merely
facilitative. They required a dispute to be resdlvaccording to the
procedures specified, including referring the dispto arbitration if
mediation was unsuccessful and one or both pastifsought to have
the dispute determined. The clauses containetiarbn agreements for
the purpose of the CAA even if the test suggestedhe plaintiffs
reflected the correct interpretation of s 4.

The IAA and arbitration agreements

60 Section 3 IAA defines an arbitration agreement rasagreement in
writing of the kind referred to in sub-article 1 Afticle Il of the New
York Convention'. The sub-article defines an aabibn agreement as an
agreement by which the parties undertake to sutordrbitration all or
any differences which have arisen or which mayeahstween them in
respect of a defined legal relationship concerm@irsgibject matter capable
of settlement by arbitration.
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61 In my view, cl9.9(c) of the Guarantee was such agmeement
according to the ordinary and natural meaning efwlording of the sub-
article (subject to a finding that a dispute agsiout of or under the
Guarantee was capable of being settled by arlirati | can see no
reason why the reasoning PMT Partners should not apply. The
differences between the definitions of 'arbitratagreement’ in the CAA
and IAA were not material. An agreement to arb#rdid not arise only
on the plaintiffs or MCC ‘electing’ to refer a di¢p to arbitration under
cl 9.9(c)(iii); the clause, by its very terms, was arbitration agreement
for the purpose of the IAA.

62 The expression ‘capable of being settled by atlmtraappears in the
definition of the term 'arbitration agreement' ibsarticle 1 of article Il of
the New York Convention and in s 7(2). The concerrthe former
context is with the subject matter of the part@bitration agreement; in
the latter context, the concern is with the subfeatter of the proceedings
that have been commenced and which are the subjedhe stay
application (that is, whether proceedings involvenatter that is within
the ambit of the parties' arbitration agreemenithe expression in both
contexts refers to the capacity of an arbitratodétermine a dispute and
to make a binding award that will settle the digput

63 Mustill and Boyd, Commercial Arbitration (2nd ed, 1989) state
(149):

... English law has never arrived at a general thdorydistinguishing
those disputes which may be settled by arbitrafiiom those which may
not. The general principle is, we submit, that ahgpute or claim
concerning legal rights which can be the subje@roénforceable award is
capable of being settled by arbitration.

64 In my view, that statement captures the essendheokexpression
‘capable of being settled by arbitration' for thepgmse of identifying an
arbitration agreement according to sub-articlericla II. Clause 9.9(c)
referred to any dispute 'arising out of or in cartima with' the Guarantee.
The kind of dispute that might arise under the @ntae is considered
later in the reasons. However, there is no doludt any dispute would
concern a subject matter that was capable of beettied by arbitration.
Accordingly, cl 9.9(c) contained an arbitration @gment for the purpose
of the 1AA.

Did the disputes fall within cl 16.2(c) and cl 9.9)?

65 As has been previously noted, the plaintiffs ace@pthat the
disputes over whether the Disputed Amount was fdayatder the Asset
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Sale Agreement and whether the plaintiffs could enakdemand under
the Guarantee prior to the resolution of that disdall within cl 16.2(c)
and s 9.9(c). Clearly, the disputes 'arise outroh connection with' each
instrument.

However, the plaintiffs did not accept that thepdie over whether
MCC was obliged to pay the Disputed Amount intoemcrow account
was a dispute within the meaning of the disputelui®n provisions of
the Guarantee (plaintiffs' submissions in oppositto the defendants'
application for a stay of proceedings, par 46)wds said that to hold that
the dispute was caught by the dispute resolutioovigpions of the
Guarantee would render cl 3(b) nugatory. That ss&ion highlighted
difficulties with the drafting of the Guarantee thaere central to the
Issues that were contested in the applicationsréetioe court. It is
necessary to further consider the operation of Gwarantee before
returning to the question of whether a dispute dkierapplication of the
escrow provision was a dispute within the meaniing) 8.9(c).

The proper construction of the Guarantee

67

It was not necessary or appropriate to expressaluded view on
the proper construction of the Guarantee to detexnthe defendants'
application for a stay of the proceedings and taepffs' application for
an interlocutory injunction. What follows reflestdhat | consider to be an
arguable view of the meaning and effect of thevaai provisions of the
Guarantee. It will, however, be necessary to controa the strength of
the parties' arguments concerning the proper amtgin of the
Guarantee.

The Guarantee

68

Several points about the Guarantee should be noted:

(@) The obligation imposed on MCC by cl 2(a)(i) tok Guarantee
was to guarantee the 'full, complete and prompthamt of the
Guaranteed Obligation - that is, the obligatiop&y the purchase
price for the Assets under cl 3.5 of the Asset 3gieement. The
first instalment of the purchase price was payabte the
settlement date and the second instalment was Slukays later.
Those instalments had been paid by the time thatDibed of
Novation was made and the guarantee was given byC.MC
Consequently, the Guarantee was, in effect, onhcemed with
the obligation of MCC Sanjin to pay the third amaf instalment
of the purchase price for the Assets.
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The obligation under cl 2(a)(i) was to guaranpgayment of the
Guaranteed Obligation allowing for any defence,-asetand
counterclaim asserted by MCC WA or MCC Sanjin. The
Macquarie Dictionary defines the word 'assert’' am'to state as
true, affirm ... to maintain or defend (claims, righttc)’. The
noun ‘'assertion' is defined as meaning 'a posgtaéeement; an
unsupported declaration'.

The distinction between the Guaranteed Obbgasind an amount
owed by MCC Sanjin to the plaintiffs after allowirfgr any
set-off or counterclaim was not made in the balasfad 2.1(a)(i).
The indemnity given by MCC was in respect of a difdreach
or non-performance or non-observance of any Gueednt
Obligation.

Clause 2.1(a)(i)) imposed an obligation on MQG& pay the
Guaranteed Obligation within 24 hours of receiviag'Valid
Demand'. A valid demand was a demand issuedlgtactording
to cl 3 of the Guarantee. Clause 2.1(a)(ii) an8 &@ferred only to
the 'Guaranteed Obligation' without expressly ailkgyfor any
defence, set-off or counterclaim asserted by MCC WAVICC
Sanjin.  Similarly, cl 3.5 of the Asset Sale Agresprovided
that the instalments of the purchase price weralgay'without
set-off and counterclaim'.

A valid demand under cl 3(a) required the piis;nto demand
that MCC Sanjin (following novation) pay the Guaesd
Obligation (cl 3(a)())(A)). The plaintiffs were ¢n required to
make a demand on MCC if MCC Sanjin failed to pag th
Guaranteed Obligation. However, cl 3(a) did nacsy a time
within which MCC Sanjin was to meet a demand arabeingly,
there was no period stipulated between when a démwas made
on MCC Sanjin and when a demand could be made o€ MC
under the Guarantee.

A demand could be made under cl 3(a) when ar&ueed
Obligation became due. Clause 3.5(c) and cl 34&)bof the
Asset Sale Agreement apparently contemplated that third
instalment of the purchase price for the Assetslavbecome due
on a particular date and MCC Sanjin would be gisemen days
from that date to make payment. The date on wifiehnstalment
became due depended on when MCC Sanjin acceptédhiha
approval conditions had been satisfied on termisitmagarded as
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being satisfactory. Accordingly, that date - tlatedon which the
Guaranteed Obligation fell due - would be fixed MZC Sanijin
notifying the plaintiffs to that effect. Clausea3(apparently
permitted a demand to be made on MCC Sanjin orddonator the
purpose of the Guarantee. MCC Sanjin would faihteet the
demand if it did not pay within the seven day peéralowed by
the Asset Sale Agreement. Alternatively, MCC Sanjould have
a reasonable time to meet any demand made un8x)d) if the
demand was made after the date on which the Gueacnt
Obligation fell due. What was a reasonable timeuldiobe
determined primarily by reference to the periodowéid for
payment under the Asset Sale Agreement.

(9) A valid demand under cl 3(a) required the pl#e to provide
MCC with 'evidence substantiating the amount of Gwaranteed
Obligation owed'. That was a curious requiremewerg that the
amount of the third instalment of the purchaseefar the Asset
was fixed; what was uncertain under cl 3.5 and@Id the Asset
Sale Agreement was when the instalment became due
payment, not the amount. Consequently, it wasleatr what was
to be substantiated - the amount, the fact thairtsi@lment was
payable (that is, evidence that MCC Sanjin wasati about the
approval conditions) or that a particular amouns \wayable after
allowing for, or in spite of, a set-off or counti&ion asserted by
MCC WA or MCC Sanjin. However, the last of thosem@atives
would be inconsistent with the wording of cl 3(a) the clause
only referred to the Guaranteed Obligation.

(h) MCC's obligations under the Guarantee remainddll force and
effect until the Guaranteed Obligation had beenly fudnd
completely performed (cl 2.2).

(1) The obligation to pay an amount into escrow emdl 3(b) was
triggered by 'any dispute' between 'the partietht® document’
regarding ‘'whether an amount is payable'. The nilts
emphasised the width of the expression 'any disput&he
defendants emphasised that the dispute to whi&(bglreferred
was a dispute between the parties to the Guararitegas also
relevant to note that the clause referred to autkspegarding
whether an amount was payable. It was not cleativen cl 3(b)
would be triggered by a dispute over the requirdmanposed by
cl 3(a)(i)(B) or (C) or 3(a)(ii) of the GuaranteeFurther, and
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perhaps more significantly, cl 3(b) did not exphgsefer to the
Guaranteed Obligation or the amount of that ohilognat

Clause 3(a)(i) was expressed to be subjectl 8y (the escrow
provision) and conditional upon a Guaranteed Obbga
becoming due under the Asset Sale Agreement (andtloer
conditions being satisfied).

It was possible that there might have beenispute over whether
a Guaranteed Obligation had become due but thaé tvas a
dispute between the plaintiffs and MCC Sanjin ovbeether MCC
Sanjin was entitled to a set-off or counterclaind ah so, the

amount to be allowed. As has been noted, cl 3(ayuldv
apparently permit a demand to be made in thosarmstances and
cl 2.1(a)(ii) would require that demand to be rbgtMCC if

MCC Sanjin defaulted - cl 2.1(a)(ii) referred onlio the

Guaranteed Obligation and not to the Guaranteedgé&ilin

allowing for any defence, set-off or counterclaim.

MCC's contentions

69

MCC contended that it was not presently obligedpésform any

obligation under the Guarantee, including paying amount into escrow
under cl 3(b). The contention rested on two prajoos:

(@)

(b)

MCC could only be required to perform the oolign imposed by
cl 2.1(a)(i) to guarantee payment by MCC Sanjineoacy dispute
between the plaintiffs and MCC Sanjin had been Ilvesb 'the
plaintiffs are only able to call on [MCC] pursudatthe Guarantee
once the [dispute between MCC Sanijin and the pifshhas been
determined (and then, of course, only if determinedthe
plaintiffs' favour) as it is only then that a "deée, set-off or
counterclaim" is no longer asserted, or "cannotalt@wved for"
(defendants' submissions in response, par 19).

Clause 3(b) operated if, at that point in tifeCC disputed that
money was payable under the Guarantee. That wdstsde
clear from the terms of cl 3(b) that 'specifiesoadition precedent
for the escrow obligation to arise as being "a ulispetween the
parties to this document regarding whether an amount is
payable". [MCC WA and MCC Sanjin] are not parttesthe
Guarantee' (defendants' submissions in respons&0Opariginal
emphasis).
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The effect of MCC's construction

70

71

72

The effect of the defendants' interpretation of2cl(a)(i) was to
decouple the primary obligation to pay the thirdstadment of the
purchase price for the Assets from the securityvigeml for that
obligation by the Guarantee. MCC Sanjin was oblitg cl 3.5 of the
Asset Sale Agreement to pay the instalment ontalitlue without set-
off or counterclaim. However, no ‘call' could bade on the Guarantee if
a set-off or counterclaim was asserted by MCC 8arfjurther:

(@) the limitation on the Guarantee would apply eheron the
assertion (a positive but unsupported - and urdesstatement)
by MCC Sanjin of a defence, set-off or counterclaand
regardless of the amount of the set-off or coutdercasserted,;

(b) no call on the Guarantee could be made evemerd€C Sanijin
accepted that the third instalment of the purchasee for the
Assets was payable but it had asserted a set-ofilorterclaim.

MCC's second proposition regarding the interpretatiof the
Guarantee was also problematic when considered i first
proposition. It was apparent from the terms of Alsset Sale Agreement
and the Guarantee and the circumstances in whiehGilarantee was
made that a dispute between the plaintiffs and M&#€r whether an
amount was payable for the purpose of cl 3(b) woudst likely concern:

(@) whether a valid demand had been made - thawlhsther a
Guaranteed Obligation had become due under thet A3ske
Agreement (a pre-condition for making a valid dethamder

cl 3(a)(i));

(b) the amount that might be allowed for a setaffcounterclaim
asserted by MCC Sanjin.

Indeed, it was difficult to envisage what other @ of substance
could generate a dispute between MCC and the pfairmegarding
whether an amount was payable (a dispute mightrameer whether the
plaintiffs had provided evidence that substantiatieel amount of the
Guaranteed Obligation that was owed for the purpbdsé 3(a)(ii) but that
would, almost inevitably, be a manifestation ofwanderlying substantive
dispute). On the defendants' interpretation ofGharantee:

(@) any dispute between the plaintiffs and MCC Banpncerning
whether the third instalment of the purchase pfizethe Assets
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(the Guaranteed Obligation) had become due or epyt over a
defence, set-off or counterclaim asserted by MC@jiavould

have been resolved by an agreement or determinttairoound
the plaintiffs and MCC Sanjin before the plaintifeuld have
recourse to the Guarantee;

(b) MCC was free to dispute those matters afreshpite the
agreement or determination made under the Assee Sal
Agreement - that is, MCC could put in issue themgairy
obligation owed by MCC Sanijin notwithstanding thaty dispute
over that obligation had been finally determined aespite, as
the defendants recognised, the obvious purposkeofSuarantee
being to 'provide security for any paymeletermined to be owing
to the plaintiffs' (defendants' submissions in ocese, par 21;
emphasis added);

(c) the obligation to a pay the disputed amourd art escrow account
provided 'assurance' to the plaintiffs but onlyaifdispute arose
under the Guarantee between the plaintiffs and M@t&re was
no 'assurance' provided throughout the period dngt defence,
set-off or counterclaim that had been asserted ICMsanjin
remained unresolved.

Again, that interpretation divorced the primaryigation of MCC
Sanjin from the guarantee given by MCC. It alscantethat the same
Issue could be the subject of separate disputeluteso procedures
culminating in potentially different determinationwith the plaintiffs
being required to twice establish that they werigled to be paid where
MCC Sanjin had defaulted.

The difficulty with MCC's interpretation of cl 24) and cl 3(a) was
reflected in its submissions. The interpretatiaswnconsistent with the
submission that the purpose of the Guarantee wpsotode security for
the amount determined as owing to the plaintifif;urther, it was
submitted that 'if, subsequent to an arbitral awlaethg made against
[MCC Sanijin] in favour of the plaintiffs, a failure® pay that award by
[MCC Sanjin], a valid demand on the guarantee, and [MCC] disputing
whether that amount was payable, then a disputevéiem the parties to
this document” would have arisen with respect ® @uarantee and it is
only then that clause 3(b) is activated' (defenslarmesponsive
submissions, par 23; emphasis added). That suiemidsegged the
guestion: what did the parties intend might be ghbject of a dispute
after a valid demand had been made? A valid demasda demand that
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satisfied the requirements of cl 3(a), includingattithe Guaranteed
Obligation had '‘become due' - that is, due forpinmgose of the Guarantee
(or at least, on MCC's interpretation, for the msg of making a demand
that the parties had chosen to describe as a''dalidand and which was
to be paid within 24 hours under cl 2.1(a)(ii)X. seems unlikely that the
parties objectively contemplated that a disputeldc@rise following a
demand that satisfied the requirements of the Giteea

On MCC's interpretation, a determination that thea@nteed
Obligation was owed by MCC Sanjin or a determimatod the amount
that was owing (the Guaranteed Obligation less amgunt that it was
determined MCC Sanjin could set-off or counterclamight only satisfy
a condition precedent to the plaintiffs’ right t@ake a demand under the
Guarantee; it would not necessarily fix the ex@nMCC's obligation to
guarantee payment of the determined amount. Aouglyd the resolution
of a dispute between the plaintiffs and MCC Sanyould enable the
plaintiffs to make a valid demand under the Guamitut making a valid
demand did not necessarily trigger the obligationM€CC to pay the
guaranteed amount; rather, it merely opened the tiba dispute over
whether there had been a valid demand. That woeldn odd intention
to attribute to parties engaged in a commerciaistiation of the kind here
being considered.

Further, as has been noted, on MCC's interpretdfiere could be
Inconsistent determinations of MCC Sanjin's lidpilto the plaintiffs.
The plaintiffs might have the benefit of an enfaisle agreement or
arbitral award made under the Asset Sale Agreerastablishing that
MCC Sanjin was liable to pay the Guaranteed Ohbgabr a particular
amount after allowing for a set-off or counterclairdowever, a finding
to the contrary could be made in an arbitrationaurtie Guarantee. Not
surprisingly, that latter determination would beansistent with MCC's
obligation under cl 2.1(a)(i) - to guarantee futbmplete and prompt
payment of an amount owed by MCC Sanijin to thenpifés.

| consider that MCC's interpretation of cl 2.1(adacl 3(a) of the
Guarantee arguably conflated its obligation to gotre the payment of
any amount owed by MCC Sanjin with a dispute ohet bbligation in a
way that was not intended. In my view, it is lkehat the plaintiffs and
MCC contemplated that a demand might be made uth@eGuarantee
prior to the resolution of any dispute under theéisSale Agreement and
that cl 2.1(a) was not intended to prevent a despwising for the purpose
of cl 3(b) in those circumstances. Objectively sidared, it is unlikely
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that the parties intended that the Guarantee wopédate in the way for
which MCC contended with the consequences that baga identified.

The plaintiffs’ construction

78

79

80

The plaintiffs made a number of submissions regarthe principles
relevant to construing contracts: plaintiffs’ aogli of submissions in
opposition to the defendants' stay applications 3&r- 43 and plaintiffs'
outline of submissions in support of applicationr fa mandatory
injunction, pars 19 - 23. They also made submmnssan why, on a proper
construction of the Guarantee, MCC should be requito pay the
Disputed Amount into escrow: plaintiffs’ outline @&ubmissions in
opposition to the defendants' stay applicationsgdr- 51. However,
those submissions were directed to why a paymentldibe ordered as a
condition of any stay. Consequently, they deathwmatters that did not
bear directly on the problems involved in interprgtthe Guarantee.

Similarly, the plaintiffs did not directly addres®w the Guarantee
should be construed in the light of MCC's contargicegarding the effect
of cl 2.1(a)(i). Rather, the plaintiffs arguedttize words 'any dispute' in
cl 3(b) of the Guarantee should be widely integuidb embrace a dispute
between the plaintiffs and MCC Sanjin under theeAs3ale Agreement
(plaintiffs' outline of submissions in oppositioa the defendants' stay
application, par 50). However, the actual wordofgcl 3(b) was ‘any
dispute between the parties to this [Guarantee[lhe plaintiffs'
submissions did not explain how cl 3(b) could h#we effect for which
they contended having regard to the words quabfyany dispute’. A
similar observation can be made about the plagtdubmission that
MCC's interpretation of the Guarantee 'affords fiwacy to the escrow
provision' (plaintiffs’ outline of submissions iagport of application for a
mandatory injunction, par 41).

In my view, the argument that the words 'any disput cl 3(b) were
intended to expressly refer to any dispute betwkerplaintiffs and MCC
Sanijin was, at best, tenuous notwithstanding tfiieulties that have been
identified with MCC's submissions about the meanaryl effect of
cl 2.1(a)(i).

The parties' objective intentions

81

An aspect of cl 3(a) that appeared significant thasrequirement for
the plaintiffs to make a demand under the Guaraote®CC Sanjin as
well as on MCC. It appeared that cl 3(a)(ii) migiatve been intended to
create an obligation on MCC Sanijin to meet the aemadependently of
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its obligation to pay the third instalment of tharghase price for the
Assets under the Asset Sale Agreement, especiglly demand under
cl 3(a) could only be made on a Guaranteed Obtigatiecoming due.
However, one of the many difficulties with the Garstlee was that MCC
Sanjin was not a party to the agreement. Neversselthe requirement
that a separate demand be served on MCC Sanjindpmba point of
connection between the primary obligation imposadMCC Sanjin by
the Asset Sale Agreement and the Guarantee anadldyga means by
which disputes under the former could be assimdlaigth MCC's
obligations under the latter.

82 | consider that it was arguable that the partigeatively intended
that:

(@) a demand for payment of the Guaranteed Ohbigatiould be
made on MCC Sanjin under cl3(a)(i)(A) of the Gudea
contemporaneously with a claim for payment of therdt
instalment of the purchase price under the Asset Agreement;

(b) a further demand would be made on MCC und&(aj(ii) of the
Guarantee where MCC Sanjin had failed to meet ¢émeachd made
on it - that would be so even if MCC Sanjin displifs obligation
to pay the amount claimed against it;

(c) the demand under the Guarantee would be dddueMCC on
the same grounds as MCC Sanijin disputed the claantemagainst
it where there was a dispute over payment of tird thstalment
of the purchase for the Assets or about any defeseteoff or
counterclaim asserted by MCC Sanjin;

(d) disputes would arise contemporaneously under Akset Sale
Agreement and the Guarantee in those circumstances;

(e) the parties would pursue the dispute resolutmocedures
concurrently so that they were conducted, in effasta single
procedure or so as to ensure consistent outcomes;

) there would be a dispute regarding whether amoumt was
payable for the purpose of cl 3(b) of the Guaranteghose
circumstances - the dispute would be between thmtgfs and
MCC under the Guarantee.

83 The idea behind the limitation in the first limb df2.1(a)(i) of the
Guarantee seemed obvious: to limit MCC's obligatto guarantee
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payment to whatever amount MCC Sanjin might acgulaél required to
pay the plaintiffs. However, as has been noted,ldla)(ii) and cl 3(a) did
not import that limitation; the clauses referredyoto the Guaranteed
Obligation. The Guaranteed Obligation could becalme independently
of the determination of any asserted set-off orntexclaim. The
plaintiffs could make a demand under cl 3(a) angingnt would be
required under cl 2.1(a)(ii). That, of course, \waonsequence that MCC
contended favoured its construction of the GuarmnteHowever, in
addition to the problems that have been identif@C's construction of
the Guarantee required the expression 'Guarantbkga@on' to be given
a different meaning to its defined meaning: the amhoepresented by the
Guaranteed Obligation less the amount of any agmedetermined
set-off. On MCC's construction, it was only thataunt that could be
validly demanded following a determination of angfehce, set-off or
counterclaim and which MCC could be obliged to pager cl 2.1(a)(ii).

Clause 2.1(a)(i) was concerned with the amount H@C might
ultimately be required to pay to the plaintiffsa y view, it is arguable
that the limitation in the first part of the clauses intended to be
incorporated in, at least, cl 2.1(a)(ii). That Wwbwaccommodate the
following possibilities:

(@) The plaintiffs could make a demand under c) 8fapayment of a
Guaranteed Obligation by MCC Sanjin and subseqgermth
MCC. That demand might be disputed on the groinad there
was a dispute over whether the Guaranteed Obligatas due.
That would be a dispute between MCC Sanjin andpthmtiffs
under the Asset Sale Agreement and MCC and thaetilsiunder
the Guarantee. MCC would be required to pay theustof the
Guaranteed Obligation into an escrow account uoid&b).

(b) It was also possible that MCC Sanjin could atcthat the
Guaranteed Obligation was due but assert a seteff
counterclaim. In those circumstances, MCC woukpdie that
the full amount of the Guaranteed Obligation wagpée and pay
the amount in dispute (the amount of the set-of€aunterclaim
asserted) into an escrow account pending resolofidhne dispute
as there would be a dispute 'regarding whether ranuat is
payable' within the meaning of cl 3(b).

(©) The balance of the amount represented by thardateed
Obligation would be paid to the plaintiffs unde2¢a)(ii).
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That interpretation would require words to be adtedl 2.1(a)(ii)
(and possibly cl 3(a)). However, the constructiontended for by MCC
also required words to be added to qualify thergefiterm 'Guaranteed
Obligation' wherever that term appeared in the @unae. The
construction contended for by the plaintiffs regdirwords appearing in
cl 3(b) to be ignored.

It was also to be noted that none of the interpoeta that have been
canvassed gave effect to the intention expressetldrs(c) of the Asset
Sale Agreement that the third instalment of thecpase price for the
Assets was to be paid 'without counterclaim orafit- However, it was
difficult to see how the inconsistency between.b(& and cl 2.1(a)(i) of
the Guarantee could be resolved by any particubsstcuction of the
Guarantee.

The problems in interpreting the Guarantee suggbsat the
gualifying words appearing in the first limb ofzl(a)(i) were added as
an afterthought and without full consideration lgegiven to their effect
on the balance of the agreement. However, in raw\the interpretation
suggested in this part of the reasons best gaeetdfi the object of the
Guarantee. It gave the Guarantee a commerciabbperthat reflected
the context in which it was made.

A final point should be noted regarding the submiss made by
MCC. It was said that the effect of the plaintifiisterpretation of the
Guarantee - and, | accept, the interpretation fad@swed above - was
that any demand under the Guarantee would triggeybéigation to pay
an amount into escrow. That would be so evenaif, &xample, the
Guaranteed Obligation had been paid. There aieusaspects of the
drafting of the Guarantee that apparently reflactaasumption that the
parties will act reasonably and in good faith amib Inot consider that the
instrument should be construed against possilsliteat lay entirely
outside the object of the agreement and what thieepaclearly intended.
In any event, the circumstances suggested by MCargament would
provide an example of where a party would be jigstifn seeking urgent
relief under cl 9.9(d) of the Guarantee.

Three further points about cl 3(b) of the Guarastesuld be noted:

(@) The obligation to pay the disputed amount artoescrow account
was triggered by a dispute between the plaintifid 8MCC. It
was, therefore, intended that the disputed amownutidvbe paid
into an escrow account at the commencement of thputd
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resolution procedure. The disputed amount wasetoam in
escrow until the dispute was resolved and the amaas to be
released as soon as practicable according to theoroe or
decision of any mediation or arbitration.

MCC contended that the purpose of the escrawigion was to
provide an 'assurance' to the plaintiffs if a disparose under the
Guarantee as it was incorporated in China (defastan
submissions in response, par 22). No doubt that avee reason
for the provision but, in my view, the primary poge was
probably more immediate. Clause 2.1(a)(ii) of tBearantee
required MCC to pay the Guaranteed Obligation withé hours
of receiving a valid demand. The escrow provisioas
apparently intended to ensure that there was naydel the
plaintiffs receiving payment if a dispute was resadl in their
favour.

A dispute about whether a Guaranteed Obligdtexh become due
or over the amount that might be payable to théntiles after
allowing for a set-off or counterclaim was obvigual dispute for
the purpose of cl3(b). However, that dispute diok also
constitute a dispute over whether MCC was obligedoay a
disputed amount into an escrow account. A disgoteexample,
over whether a Guaranteed Obligation had become due

0] was a dispute for the purpose of cl 9.9(c)disgpute over
whether a demand made under cl 3(a) was a valid
demand;

(i) triggered the obligation to pay the disputeticunt into
escrow under cl 3(b);

(i)  did not constitute an additional dispute owenether there
was an obligation to pay the disputed amount isty@wv -
there was a dispute over the preconditions for ld va
demand under cl 3(a) but no dispute over the agibic of
cl 3(b).

The distinction made in the subparagraph abovemisortant for

understanding why a submission made by the pléantifat the dispute

with MCC over whether the Disputed Amount is reqdito be paid into
escrow could not be a dispute for the purpose &.9fc) has been

rejected in the next section of the reasons. Tégute raised by MCC is
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truly a dispute over the meaning and effect of(b) 3and is a dispute
caught by cl 9.9(c).

91 MCC did not suggest that there was any ambiguityhie actual
wording of cl 3(b). It accepted that it was neeegsfor a disputed
amount to be paid into an escrow account onceputishad arisen under
the Guarantee for the purpose of cl 9.9(c), theatpof its contentions
being that a dispute could not arise under the &uae until any dispute
between the plaintiffs and MCC Sanjin had beenlvesb It followed
that there was no issue between the parties abewpplication of cl 3(b)
if it was found that a dispute could arise undee tuarantee
contemporaneously with an unresolved dispute urlber Asset Sale
Agreement.

92 It has been found that it was arguable that a ddrmoanld be served
on MCC under the Guarantee and a dispute could basveen it and the
plaintiffs prior to any dispute between the pldistiand MCC Sanjin
being finally resolved. Accordingly, | consideratht was arguable that
MCC was required to pay the Disputed Amount int@scrow account.

Was the dispute over the application of cl 3(b) aidpute within cl 9.9(c)?

93 MCC contended that the dispute over whether MCC oldiged to
pay the Disputed Amount into an escrow account avasspute for the
purpose of cl 9.9(c) (see, for example, at ts 162he plaintiffs, on the
other hand, contended that such an interpretatmrdwender the escrow
provision ineffective. However, their argumentlddi to draw the
distinction between a dispute for the purpose afaging cl 3(b) and a
dispute over the application of cl 3(b) that waemed to in the previous
section of the reasons. MCC's contention did nop <l 3(b) of its
intended effect once that distinction is recognised

94 Clause 9.9(c) referred to a dispute 'arising oubrofn connection
with' the Guarantee. That is an expression ofigest possible import:
see, for example, the discussionGommercial Arbitration at 119 - 120
(‘arising out of' has been held to cover everyutisgxcept a dispute as to
whether there was ever a contract at all). Thpulesover whether MCC
was presently obliged to pay the Disputed Amoumd i@scrow was a
dispute within the meaning and for the purposd 6t%(c).

95 MCC would only be required to dispute that it wérdigeed to pay an
amount into escrow to avoid the obligation impobgdl 3(b). As with
MCC's contention that the plaintiffs could triggée escrow provisions
by making a demand without proper cause, | condidar the width of
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cl 9.9(c) should not and cannot be read down tooractodate the
possibility that MCC might deliberately engineediapute solely for the
purpose of avoiding the application of cl 3(b).

MCC's refusal to pay the Disputed Amount into escrw - s 53(1)(a) CAA

96 It is suggested at [50.170] c@ommercial Arbitration Law And
Practice that the reference to 'no sufficient reason' %3@.)(a) CAA was
to whether the defendant-applicant had establithedacts upon which
the court's jurisdiction to grant a stay of prodegd rested and whether
the plaintiff-respondent was able to rely on angadine or discretionary
‘defence' to the application. The mere fact th&Qvhad disputed the
plaintiffs' construction of the Guarantee to deimgttit was obliged to pay
the Disputed Amount into an escrow account couldinatself, provide a
reason for refusing to grant a stay of the plasitdction. MCC's refusal
to pay the Disputed Amount into escrow could ongwvén provided a
sufficient reason for dismissing the stay applaatiif the refusal
manifested an intention not to be bound by thetatmn agreement
contained in cl 9.9(c) of the Guarantee and anyréwaade pursuant to
that agreement.

97 The plaintiffs contended that MCC had indicatedhsaic intention in
the letter dated 29 October 2010 from the defersdaulicitors to the
plaintiffs' solicitors (attachment 'MS-4' to Ms $&¢l second affidavit) in
which the construction of the Guarantee contendedbly MCC was
explained:

MCC China (as guarantor) is not bound by an arbéinaard against MCC
Sanjin (as principal) and the potential for MCC &hito itself contest
whether 'an amount is payable' is specifically eomilated. If, subsequent
to an arbitral award being made against MCC Sanjifavour of your
client, MCC China then chose to contest whetherah@unt was payable,
then a dispute 'between the parties to this doctimvenild have arisen and
it is only then that clause 3(b) is activated.

98 | do not read that statement as indicating that MIZCnot intend to
be bound by the arbitration agreement containedl ®9(c) and any
award made under the agreement. The statemeniledntawo
propositions. First, that MCC could not be bound dany arbitration
award made under the Asset Sale Agreement as ihetas party to that
agreement. Second, the expression ‘'whether an ramsupayable’
appearing in cl 3(b) indicated that the partieemdied that MCC could
dispute its liability to pay under the Guaranteegoounds that included
contesting whether any amount was due and payabMQ@C Sanjin to
the plaintiffs under the Asset Sale Agreement.has been seen, that was
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a question of construction. The fact that MCC hddpted a particular
position reflecting those propositions did not,my view, manifest an

intention not to be bound by the arbitration agreeimcontained in

cl 9.9(c). MCC had merely asserted a particulaerpretation of the

Guarantee. That interpretation might be testethef issue arose in a
subsequent arbitration. The fact that MCC had nthedessertion did not
mean that it would not abide by the arbitrator'sedaination if the issue
did arise.

The fact that MCC was not a party to Asset SaleeAgrent and
MCC Sanjin was not a party to the Guarantee ratBedoossibility that
guestions concerning MCC Sanjin's liability to ghg final instalment of
the purchase price for the Assets or its entitldntena set-off or
counterclaim could be the subject of determinatians different
arbitrations unless the Guarantee was construsdrire way that limited
what MCC could put in issue. However, that podisyivas not avoided
by the choice of forum for resolving the variousplites between the
parties. The cost, inconvenience and risk of msxient verdicts would
be avoided by appropriate directions being madesutite Rules of the
Supreme Court 1971 (WA) if the disputes were dealt with in this court.
There is no reason why similar orders could not nbade in any
arbitrations conducted under the Asset Sale Agraeamd the Guarantee.
The court could make suitable directions under(4)53AA on granting a
stay and it retains a general power to make intattry orders in respect
of arbitrations under s 47. There are similar pewer the court to make
supplementary orders when granting a stay unddAs\7

In my view, there was no sufficient reason why Yheous disputes
under the Asset Sale Agreement and the Guarantegdshot be referred
to arbitration.

Compliance with the dispute resolution procedures s 53(1)(b) CAA

The chronology of events

101

It is not helpful to recount the full detail of timeatters said by the
parties to be relevant to the question of whetherdefendants were and
remain ready and willing to do all things necesdarythe proper conduct
of the arbitration. The following chronology isftient:

(@) The plaintiffs advised MCC WA by letter datetl June 2010 that
it had been unable to satisfy its obligations tocpre the Mining
Approvals as MCC WA 'had not progressed the preisdg
works required to support the applications for tggprovals'.
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Consequently, they considered that the Disputed xinwas due
for payment on 18 June 2010 (see attachment 'CTE4'
Mr Ellinghaus' first affidavit). The plaintiffs flmwed that letter
with a demand for payment made on 21 June 20l18cfatient
'‘CTE-5").

By letter dated 2 July 2010, the defendantgisars wrote to the
plaintiffs requesting further information on themmg approval
process 'to properly consider the contentions getroyour letter
dated 14 June 2010' (attachment 'CTE-6").

After further correspondence between the pfshtand the
defendants' solicitors, the plaintiffs' solicitoverote making a
demand on MCC Sanjin to pay the Disputed Amourte IEtter,
dated 30 July 2010, advised that the plaintiffdicgors had
instructions to make a demand under the Guarantee ta
commence proceedings if the Disputed Amount was pzaotl
within seven days (attachment 'CTE-9").

The defendants' solicitors replied by letteteda6 August 2010
denying the claim for payment of the Disputed Amowamd

contending that a dispute had arisen for the permdscl 16.2(c)
of the Asset Sale Agreement. The letter concluae@nquiring

about the plaintiffs' availability for a senior repentatives
meeting as required by cl 16.2(c)(1) (attachmemEQl’).

The executive chairman of Cape Lambert Ressurtte Mr Tony

Sage, wrote to the president of MCC, Shen Hetimg8 @ugust
2010 requesting a 'face to face meeting' to resodyenent of the
Disputed Amount. The letter made no referencehto dispute
resolution provisions (attachment 'JH-1' to thedaffit of Jeffrey

Charles Hamilton sworn 12 November 2010; Mr Hamilts the

chief engineer for the Cape Lambert group of congsn
Mr Shen replied by letter dated 16 August 2010 dating that
Mr Sage should confer with MCC Sanjin. On the salag, the
managing director of MCC Sanjin, Wang Jianxin, \&rab

Mr Sage insisting that the plaintiffs adhere to thwcedures
specified in the dispute resolution provisions lo¢ tAsset Sale
Agreement (attachments 'JH-2' and 'JH-3' to Mr Hiamis

affidavit).
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On 10 August 2010, the plaintiffs made a demandMCC for
payment of the Disputed Amount pursuant to the Gniae
(attachment 'CTE-19' to Mr Ellinghaus' second af¥id).

Mr Sage and Mr Hamilton met with MrWang andheat
representatives of MCC Sanijin on 19 August 2010. Hdmilton

and Mr Wang and others met on 20 and 23 Auguss (paiand 13
of Mr Hamilton's affidavit). Those meetings didtmesolve the
dispute over payment of the Disputed Amount. Mgewarote to
Mr Shen on 23 August complaining about the stamegd MCC

Sanjin had taken in the negotiations (attachmeht-7'J to

Mr Hamilton's affidavit).

A further meeting was to have been held on agust 2010 but
the plaintiffs' representatives were advised whesy tarrived at
the meeting place that Mr Wang was unavailablee plaintiffs

then wrote to the president of MCC advising thakythwere
breaking off negotiations (pars 16 and 17 of Mr Hem's

affidavit and attachment 'JH-9").

Mr Sage endeavoured unsuccessfully to meet thighpresident of
MCC while in China in August 2010 (Mr Hamilton'sfidvit,
par 20).

The plaintiff commenced proceedings on 7 Sepen010. It
appeared that representatives of the plaintiffsM@@€ Sanjin had
met again shortly prior to 7 September 2010 but M&&hjin's
representatives had been unable to obtain furtisruictions as
Mr Wang had departed for China (attachment 'JH{®2'Mr

Hamilton's affidavit).

The defendants' solicitors contended in aletéged 16 September
2010 that the meetings between representativebeoplaintiffs
and MCC Sanjin in mid-August 2010 had satisfied the
requirements of cl 16.2(c)(1) of the Asset Salee&gnent. The
letter gave notice that 'the dispute' was refetoetiediation under

cl 16.2(c)(2) (attachment 'CTE-13' to Mr Ellinghaugirst
affidavit). The plaintiffs' solicitors respondedhet next day
denying that a meeting for the purpose of cl 1§(2jc had
occurred (attachment 'CTE-14").

The defendants' solicitors wrote to the pldfati solicitors on
17 September 2010 stating that the plaintiffs west entitled to
claim the benefit of the Guarantee until the dispoétween the
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plaintiffs and MCC WA/MCC Sanjin had been resolvedhe
plaintiffs were invited to withdraw their claims o& in their
action against MCC, 'failing which a dispute wilue arisen for
the purpose of cl 9.9 of the Guarantee which mestdsolved in
accordance with the dispute resolution procedureclif.9(c)'
(attachment 'CTE-15' to Mr Ellinghaus' first affiak.

On 30 September 2010, the plaintiffs’ soligtorrote to the
defendants' solicitors referring to the letter @fSeptember 2010
and requesting that the Disputed Amount be paiol amt escrow
account (attachment 'CTE-20' to Mr Ellinghaus' selcaffidavit).
The defendants' solicitors replied by requestingubstantive
response to their letter of 17 September 2010 cfattent
'‘CTE-21"). According to Mr Ellinghaus, no respongss received
to that request prior to the plaintiffs commencthgir application
for an interlocutory injunction (Mr Ellinghaus' sew affidavit,
par 21).

The defendants' solicitors again wrote to thenpffs' solicitors
on 14 October 2010 confirming that MCC disputedt tihavas
required to pay the disputed amount into an escameount
(attachment 'MS-1' to Ms Sedic's second affidavifhhe letter
stated that a dispute had arisen for the purpost @8(c) of the
Guarantee over whether MCC was required to payDisputed
Amount into an escrow account.

The plaintiffs' solicitors again wrote to thefendants' solicitors
on 25 October 2010. The letter stated that thmtdfs' position
was that they were presently entitled to the beénefi the
guarantee given by MCC but they proposed that erder made
by consent that the plaintiffs’ action be stayebjestt to payment
of the Disputed Amount into escrow (attachments -¥&%nd
'MS-3' to Ms Sedic's second affidavit).

The defendants' solicitors responded to thapgsal by letter
dated 29 October 2010 (attachment 'MS-4' to Msc&ediecond
affidavit). That was the letter that foreshadovwedsome detalil
MCC's argument on why it was not obliged to pay Ehsputed
Amount into an escrow account. The plaintiffs emated that
statements made in the letter indicated that MGIndt intend to
be bound by any arbitration award.
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Mr Sage, Mr Shen and others met in late Decerib@0. That
meeting failed to achieve a resolution of the dispu(further
affidavit of Ms Sedic sworn 20 April 2011, par 3).

The plaintiffs advised the defendants by lettited 23 March
2011 that they had referred the various disputésdmn them to
mediation pursuant to the dispute resolution prous of the

Asset Sale Agreement and the Guarantee. The defesid
solicitors responded by letter dated 29 March 2aditising that
the defendants agreed to the disputes arising uhdehsset Sale
Agreement and the Guarantee (whether MCC was phediale

under the Guarantee and whether it was obliged ap the

Disputed Amount into an escrow account) being reterto

mediation (attachment 'CTE-32' to Mr Ellinghaus' urth

affidavit). The defendants further contended thatplaintiffs had
now ‘elected' to pursue a resolution of the dispuby the

procedures provided in each of the agreements laatdttwould

be inconsistent for them to maintain their actionthis court.

Further correspondence passed between the pasbéslitors

regarding that contention and the history of thespdie

(attachments 'CTE-33 to 'CTE-35").

Considerable correspondence passed betwegaitnes' solicitors
from June 2011 onwards regarding further hearingsthiese
proceedings, the filing of expert evidence in tlefeddants' stay
application and arrangements for a mediation of disputes
(attachments 'MS-1' to 'MS-57' to the fourth affidaf Ms Sedic
sworn 25 October 2011; attachments 'CTE-38' to ‘@TEto
affidavit of Mr Ellinghaus sworn 26 October 201hird affidavit
of Michelle Margaret Davies sworn 22 November 204id
attachments; affidavit of Mr Ellinghaus sworn 24Mdmber 2011
and attachments; fifth affidavit of Ms Sedic swaBrFebruary
2012 and attachments and sixth affidavit of Ms &eslivorn
16 February 2012 and attachments). It was said tha
correspondence raised concerns about whether tfenddeats
were acting reasonably.

Had a meeting of the senior representatives of thearties occurred for the
purpose of cl 16.2(c)?

102

The plaintiffs asserted that the meetings held betwMr Sage,

Mr Hamilton, Mr Wang and others from MCC Sanjin @ and 23
August 2010 were not meetings for the purpose o016&(c)(1).
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However, they did not explain why that was so armmbnsider that the
meetings did satisfy the requirements of the clause

(@)

(b)

The expression 'senior representatives' wadefoted. However:

(i

(i1

(iii)

Mr Sage signed the Asset Sale Agreement asemtdr of
the plaintiffs; he was described by Mr Hamilton as
‘executive director of Cape Lambert' (Mr Hamilton's
affidavit, par 8) and he signed the correspondeackir
Shen (written on the letterhead of Cape LamberoRegs
Ltd) as 'executive chairman'.

Mr Hamilton described himself in his affida\ats the chief
engineer for the 'Cape Lambert Group of Comparieg’
was authorised to swear his affidavit in the agions on
behalf of the plaintiffs.

According to Mr Hamilton, Mr Wang signed letis to the
plaintiffs ‘in his capacity as Managing Director dan
General Manager of MCC Sanjin® (Mr Hamilton's
affidavit, par 8). A search of the details of M@&anjin
registered with the Australian Securities and lowest
Commission disclosed that Mr Wang was a directahef
company (attachment '‘MS-9' to the affidavit of Nreat
Sedic sworn on 23 November 2010 (Ms Sedic's third
affidavit)). He also signed the Deed of Novatiathe
‘authorised representative’ of MCC Sanjin and was
specified as the person to whom notices shouldedm s
under that deed. Mr Shen directed Mr Sage to comfé
MCC Sanijin over the question of whether the Disgute
Amount was payable under the Asset Sale Agreenmdnt.
Sage and Mr Hamilton then met with Mr Wang. Mr &ag
subsequent complaints to Mr Shen concerned the
unavailability of Mr Wang for the purpose of conting
discussions.

| am satisfied that Mr Sage, Mr Hamilton and Mr Mya
were senior representatives of the plaintiffs an@QV
Sanjin within the meaning of cl 16.2(c)(1).

Clause 16.2(c)(1) required a meeting to be hatldin 10 business
days of a dispute arising out of or in connectiathwhe Asset
Sale Agreement. The term 'business days' wasetktm mean

weekdays. MCC Sanjin notified the plaintiffs ofdaspute over
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payment of the Disputed Amount on Friday 6 Augudt® The
first meeting between Mr Sage, Mr Hamilton and MaMy was
held on Friday 20 August 2010 - that is, on théhtdrusiness day.

(c) Clause 16.2(c)(1) required the parties to nmeejood faith, act
reasonably and use their best endeavours to refwwaispute by
joint discussions. There was no evidence to sugtes the
meetings commencing on 20 August 2010 were not wxied
according to those requirements except for the ¢amp
contained in Mr Sage's letter of 25 August 201@ haWang had
not been available to meet with Mr Ariti on the esftoon of
25 August 2010 (attachment 'JH-9' to Mr Hamiltoaffidavit).
Mr Sage wrote on the same day complaining that Mng\s
unavailability had been an insult to the plaintiffeam and
advising that the plaintiffs were immediately briegkoff further
negotiations. The reason why Mr Wang was unaviagilalas not
disclosed in the evidence. According to Mr Hanmltthe meeting
proceeded in the absence of Mr Wang but with noluésn of
the dispute being achieved (Mr Hamilton's affidapdr 16). | am
unable to infer from Mr Sage's letter and Mr Haamls affidavit
that what occurred on 25 August 2010 was contrarythe
requirements imposed on MCC Sanijin by cl 16.2(c)(1)

Was MCC Sanjin ready and willing?

103

104

The chronology provided earlier indicated thatHartmeetings were
held after the discussions in August 2010 and imately prior to these
proceedings being commenced. They were apparentiyinated by the
plaintiffs when they were advised that Mr Wang Veasleave at his home
in Mongolia' (see attachment 'JH-12' to Mr Hamiloaffidavit). Again, |
am unable to infer from the evidence whether MC@jiBavas in breach
of any obligation imposed by cl 16.2(c)(1) as aulef Mr Wang
returning to China some time shortly prior to 7 teefber 2010.

The plaintiffs also referred to the fact that Mg8aad been unable
to arrange a meeting with Mr Shen in China. Mr Hem's evidence on
that matter merely stated that Mr Sage attempteirimge a meeting in
August 2010 (Mr Hamilton's affidavit, par 20). Hbd not indicate
whether Mr Sage attempted to arrange the meetirfgrebeor after
Mr Shen's letter of 16 August 2010 indicating thtta plaintiffs should
confer with MCC Sanjin on the dispute over paymehthe Disputed
Amount (attachment 'JH-3' to Mr Hamilton's affiddwi That letter was
written on the same day as MCC Sanjin's letteh&glaintiffs advising
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that the procedures under 16.2(c) should be foltbwe relation to the

dispute. In the circumstances, | am not prepaoedraw any inference
that the defendants were not ready and willing dsolve the dispute
pursuant to the dispute resolution procedures phbest by cl 16.2(c),

including arbitration, by reason of the fact that $hen declined to meet
with Mr Sage at some unspecified time in August®01

The dispute under the Asset Sale Agreement has tederred to
mediation since that time. The plaintiffs contethdlbat the defendants
had acted unreasonably notwithstanding that rdféarawo reasons: the
defendants had responded to the referral by asgetttiat the plaintiffs
were acting inconsistently by maintaining theiri@ctand they had not
genuinely endeavoured to arrange a mediation (gfainoutline of
submissions in support of application for mandatdanjunction,
pars 68 - 71).

| do not regard the first of those matters as g that the
defendants were attempting to frustrate the reisoludf the disputes by
the procedures prescribed in cl 16.2(c) and ck9.9Their assertion was
consistent with the view that they have taken efghoper construction of
the Guarantee in particular.

As has been noted, arrangements for the mediatare tbeen
protracted. That has led to allegations and cotaltegations over the
reasons for the delay in correspondence exchangedeen the parties'
solicitors. No doubt, the correspondence has km@mated by the
amount of money in issue. However, | am not pregdo infer from the
delay that MCC Sanijin is not ready and willing t all things necessary
for the proper conduct of an arbitration if thepdite is not resolved
through mediation. | accept in that regard thetenatto which the
defendants referred at par 26 of their submissionsesponse to the
plaintiffs' application for a mandatory injunction.

The position of MCC

108

The parties made submissions on whether MCC haad leeel
remained ready and willing to participate in thespdite resolution
procedures specified in cl 9.9(c) of the Guarantétowever, s 7 IAA
does not require the court to be satisfied thatagglicant for a stay is
ready and willing to do all things necessary fag giroper conduct of an
arbitration. A finding is made later in the reasothat MCC has
established that the requirements of s7 have Isatisfied so that,
strictly, it was not necessary to make a findingutwhether it was ready
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and willing to do whatever was necessary to prgppdrticipate in an
arbitration for the purpose of s 53 CAA.

However, | accept that MCC was, at the time thamade its
application for a stay, and remains ready and ngllto do all things
necessary for the proper conduct of any arbitratiother the Guarantee. |
make that finding notwithstanding that there wasmeeting of the senior
representatives of the plaintiffs and MCC within B@siness days of a
dispute arising under the Guarantee.

The plaintiffs made a demand on MCC on 10 Augud020Mr Shen
advised Mr Sage that the plaintiffs should conféahw/ACC Sanjin by
letter dated 16 August 2010. However, there waswvidence to suggest
that MrWang was authorised to negotiate on behalif MCC.
Proceedings were commenced on 7 September 2010might be
contended that a dispute arose at that time. yneaant, the defendants'
solicitors wrote on 17 September contending thatdemand could be
made under the Guarantee until the dispute betwleemplaintiffs and
MCC Sanjin had been resolved. Clearly, a disputseaat that time for
the purpose of cl 9.9(c). The plaintiffs made itiiegmand that MCC pay
the Disputed Amount into an escrow account by lettéed 30 September
2010. The demand was made the day after the dafendpplied to stay
the proceedings.

In my view, it cannot be inferred that MCC was metdy and
willing to do all things necessary for the propenduct of an arbitration
in those circumstances.

There was evidence that Mr Sage and Mr Shen matarDecember
2010. Ms Sedic gave that evidence. There wasvigemrce of what
transpired at the meeting apart from the fact tlmatompromise had been
achieved. However, Ms Sedic stated that she had lbdormed that the
meeting had been instigated by the defendants attampt to resolve all
disputes between the parties (Ms Sedic's thirdafit, par 3).

Plainly, Mr Sage and Mr Shen were 'senior repregimes’ of the
plaintiffs and MCC. There was no evidence thatdiseussions were not
conducted in good faith. The fact that the disicursswere instigated by
the defendants is an indication that MCC was wjllito resolve the
disputes. The disputes under the Guarantee haga bubsequently
referred to mediation. | am not prepared to irfilem the delay in
arranging the mediation that MCC is not ready arniihg to do all things
necessary for the proper conduct of an arbitrafighe disputes are not
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resolved in that forum for the reasons that haveadly been given in
relation to the position of MCC Sanjin.

Findings on the application for a stay under s 53 8A

114

115

116

| am satisfied about the matters to which s 53(BAQefers in

relation to each of the claims made by the pldmiifi these proceedings
against the defendants. The court, nevertheletfajns a discretion
whether to grant a stay. A number of the authewithat have considered
the factors that may be relevant to the exercisehef discretion are
reviewed inCommercial Arbitration Law and Practice at [50.250] and
following. The review indicates that a stay hasastonally been refused
on the ground that a court was the most appropftaiten having regard
to the subject matter of the proceedings. Decssianthat effect may
embody a view about arbitration that is no longdevant having regard
to its importance as an effective means of resglemmmercial disputes.
In any event, there is no reason why the dispustaden the parties in
this matter should not be resolved by arbitratidimey are of a kind that
the parties must have had in mind when they agiteedispute resolution
procedures in cl 16.2(c) of the Asset Sale Agreeraed cl 9.9(c) of the
Guarantee.

The plaintiffs contended that the subject mattertlud dispute -
whether MCC Sanjin had used its best endeavoursaatet in good
faith - was not suitable for an arbitration. Thatbmission and the
authority on which it was based reflect a view abanbitration that the
court should no longer foster. As | have indicatibé disputes between
the plaintiffs and the defendants are the very kihdifferences that they
must have contemplated might arise when they agteed dispute
resolution provisions of the Asset Sale Agreementtae Guarantee.

In my view, the proceedings against MCC Sanjin shde stayed
under s 53 CAA.

The application for a stay under s 7 |IAA

117

As previously noted, the only issue that was raisgdhe plaintiffs
concerning the application of s 7 IAA was whethee requirement of
s 7(1)(d) IAA had been satisfied, the submissionndpethat it was
necessary for MCC to establish that any differertb@s might emerge
between it and the plaintiffs under the Guaranteaildv arise out of a
legal relationship that was considered to be corom@memnder PRC
national law. The parties adduced evidence regauritie registration and
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enforcement of foreign arbitral awards in the PRéat included evidence
on that issue.

The plaintiffs tendered a report prepared by Mmxize Bai that
described in some detail the procedures for regmsteand enforcing a
foreign arbitration award in a PRC court (affidavitXianyue Bai sworn
10 October 2011 and attachment 'XB-1'). The pl8htinterest in
adducing that evidence was to support submissieatsit made on the
balance of convenience for the purpose of its appbn for an
interlocutory injunction. The defendants tendeseteport by Professor
Chuntian Liu that commented on Mr Bai's reporti¢a¥it of Chuntian
Liu sworn 9 November 2011 and attachment 'CL-My. Bai provided a
further report that responded to Professor Liu'pore (attachment
'‘MMD-5' to the fourth affidavit of Ms Davies swo&8 November 2011).

The effect of the evidence given by Mr Bai and Bssbr Liu was
that there was an established procedure by whigladntral award made
in favour of the plaintiffs might be registered amd enforced by an
'intermediate’ court in the PRC. It was not neagst® describe the detalil
of that procedure other than to note that:

(@) Generally, an intermediate court has a dessghdepartment for
examining foreign arbitral awards. The court is uieed to
determine whether the award may be recognised egidtered
within two months.

(b) The designated department will appoint an effievho is to
execute the award. The department may conduct\astigation
into the financial circumstances of the award debfthe court is
required to complete the enforcement of the awaitthinv six
months following registration. However, certain ttaes may
arise in the enforcement process that are not edunnh
determining the six month period and there are muiewon which
the process can be suspended.

(c) The eight month period specified for registgrand enforcing an
award was rarely achieved according to Mr Bai. ks,
Professor Lui emphasised that delays in the enfoeoeé process
were generally associated with the status of tharéwlebtor; for
example, that it did not apparently hold assetwas insolvent or
nearly insolvent. There were defined procedurasdbverned the
exercises of a discretion in the intermediate ctonirextend the
time allowed for enforcement.
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120 Mr Bai advised that PRC courts were required temheine as part of
the registration process whether the subject maitethe arbitrated
dispute was capable of being settled by arbitratioder the laws of the
PRC: 'according to the Decision of the Standing @aitee of the
National People's Congress on China's Accessidhet@Convention only
disputes arising from contractual and non-cont@cteommercial
relationships can be recognised as being capabketiEment through
arbitration, such as sales contract, lease cohfflsictBai's first report,
par 24.1). However, he did not express an opimorwhether disputes
under the Guarantee were disputes of the kindwioald be recognised
by PRC courts for registration and enforcement.

121 Professor Liu considered that question in his repbie advised that
an arbitration award determining disputes arisimglan the Asset Sale
Agreement and the Guarantee would ‘fall within suepe of China's
declaration under the [New York] Convention' (Pesi& Liu's report,
par 7). Mr Bai did not contest that opinion in nesponse to Professor
Liu's report. Rather, he confirmed that he hadexqiressed an opinion
on whether the subject matter of the disputes ktwiee parties would be
recognised according to the New York Conventiothernational laws of
China as being capable of settlement by arbitrafidn Bai's second
report, par 14).

122 | indicated earlier in the reasons that | did nobhsider that it was
necessary for MCC to establish that the legal icelahip created by the
Guarantee was considered to be commercial underl@R®@ satisfy the
requirements of s 7(1)(d) IAA. However, | am sadd by Professor Lui's
opinion that the relationship between the plaiatdihd MCC created by
the Guarantee would be regarded as commercial Wkimese national
law.

123 There are two preconditions to the exercise of dbert's power
under s 7(2) IAA: that there are proceedings pepdietween parties to
an arbitration agreement and that the proceedingghie the
determination of a matter that, in pursuance ofapeement, is capable
of settlement by arbitration. It has already bfemd that the Guarantee
was an arbitration agreement for the purpose oflIA#e The second
requirement under s 7(2) involves two steps: fid#ntifying the matter
in the proceedings (as to which, Seanning Research Laboratories Inc
v O’Brien (1990) 169 CLR 332) and second, determining whethat
matter is capable of being settled by arbitratiarspant to the arbitration
agreement.
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124 The matter involved in the plaintiffs' proceedingas whether MCC
was liable to meet the demand that was made uriderGuarantee.
Plainly, that was a matter 'arising out of or inngection with' the
Guarantee for the purpose of cl 9.9(c) and wasprdawgly, a matter
capable of being settled by arbitration. The gitishdid not argue to the
contrary.

125 The court is bound to stay the proceedings ag&it@3C once it is
found that the requirements of s 7(2) have beesfisal

Interim orders and measures under the I1AA

126 Section 7(3) IAA provides that where a court stpysceedings and
refers the parties to arbitration in respect of a@ter it may make such
interim or supplementary orders as it thinks firetation to any property
that is the subject of the matter for the purpdsgreserving the rights of
the parties. Chapter IV of the UNCITRAL Model Lawencerns interim
measures and preliminary orders. Article 17 presidhat an arbitral
tribunal may grant 'interim measures'. An intermaasure is defined as
any temporary measure by which the tribunal ordgrarty to:

(@) maintain or restore the status quo pendingreohatation of the
dispute;

(b) take action that would prevent, or refrain frtaking action that is
likely to cause current or imminent harm or pregadito the
arbitral process itself;

(c) provide a means of preserving assets out othvhi subsequent
award may be satisfied;

(d) preserve evidence that may be relevant and riabt® the
resolution of the dispute.

127 Article 17J provides that:

A court shall have the same power of issuing aerimt measure in
relation to arbitration proceedings ... as it haselation to proceedings in
courts. The court shall exercise such power iro@ance with its own
procedures in consideration of the specific featucé international
arbitration.

128 MCC contended that the order sought by the plaingifjuiring the
Disputed Amount be paid into escrow was not anrimteorder or
measure as it was, in effect, a final mandatoryeordit submitted that
(defendants' submissions in response, par 15):
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One of the key matters at issue between the pastigbether the plaintiffs
have any right to payment of monies into an escacaount pending the
resolution of the dispute between the plaintiffgl dRICC Sanjin]. The
mandatory injunction, if granted, would involve atermination rather
than a preservation of rights.

MCC further submitted that the limitation on theoge of relief

contained in s 7(3) should not be circumvented Bin@i the power
conferred by s 7(2) to grant a stay on conditiatefgndants' submissions
In response, pars 16 - 22):

(@)

(b)

(€)

(d)

(€)

130

the court should not impose a condition ongfamnt of a stay that
effectively distorted the parties' agreement, exfee being made
to O'Brien v Tanning Research Laboratories In¢1988) 14
NSWLR 601, 622 (Kirby P);

it was not open to the court to impose condgidhat would
detract from the integrity of the arbitration presge reference
being made tdNestrac Pty Ltd v Eastcoast OTR Tyres Pty Ltd
[2008] NSWSC 894 [30] (Barrett J);

it was not for the court to pre-empt the dieciof the arbitrator,
reference being made teérancis Travel Marketing Pty Ltd v
Virgin Atlantic Airways Ltd (1996) 39 NSWLR 160, 167
(Gleeson J);

there was no injustice in such a result asrimteneasures and
preliminary orders could be made 'in the arbitratio which they
agreed in clause 9.9 of the Guarantee’;

even if the plaintiffs had an arguable cases talance of
convenience would not support the injunctive rebetught and
damages would provide an adequate remedy.

| accept MCC'’s statement of the principles relevtarthe exercise of

the court’s discretion under s 7(3). However, yvew an interim order
should be made requiring MCC to pay the DisputedoAmt into an
escrow account for the following reasons:

(@)

While acknowledging the difficulties in integting the
Guarantee, | regard the construction for which M&@tended as
tenuous. | have not accepted the interpretatiosaraced by the
plaintiffs but | consider that it was reasonablguable that the
parties objectively intended that a dispute couideaunder the
Guarantee contemporaneously with a dispute undeAsiset Sale
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Agreement and that the escrow provision would applyhose
circumstances. | consider that the argument hHgisat merit
that it would satisfy the test for an interlocutamyunction.

(b) The escrow provision was triggered by a dispogtween the
plaintiffs and MCC. No time was prescribed for whée
payment into the escrow account was to be madensécmently,
it was to be paid within a reasonable time of tispute arising;
what was reasonable being determined by referamdget time
reasonably required to negotiate in good faithaittangements for
the account and for giving effect to those arrang@s It was
apparent that those negotiations were to occur ohatedy
following the emergence of the dispute, the poiing that the
escrow payment was not just security for an arodmabut was to
be available to pay any amount agreed to be paidelaintiffs
following a mediation (and presumably, if organisedufficient
time, following the meeting of the senior represéimes). In my
view, the right to be preserved by an order undé{3% was the
right to have the Disputed Amount paid into an eacaccount
prior to and pending the outcome of the mediatiamd to have
any amount agreed to be paid to the plaintiffs meiation paid
out of the account. The effect of granting a stél/be not just to
permit the dispute between the plaintiffs and MCE& le
determined by arbitration; it will allow the disguto be referred to
mediation as required by cl 16.2(c) and cl 9.9(c).

(©) | am only prepared to make an interim ordehatTwill preserve
the rights of the parties pending the meditatidf.the various
disputes between the parties are not resolved iditat®n, the
arbitrator will be able to review the order if regted to do so.
Neither the order nor the reasons that | have éediy are intended
to bind any arbitrator who may be appointed. Iramdful of the
need to respect the choice of dispute resolutiongatures that the
parties have made and to not take from any arbitraho might
ultimately be appointed the power to determine wuisp that the
parties have conferred. However, | do not condiliar an interim
order would undermine the integrity of the parti@gteement for
the resolution of their disputes or pre-empt thaiteation given
the multiple dispute resolution procedures prescriby cl 9.9(c)
of the Guarantee and the nature of the obligatroposed by
cl 3(a).
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(d) | consider that the balance of convenience devthe grant of an
interim order to the extent that this was a relévarthe exercise
of the court's discretion. First, subject to MC&'gument that no
obligation could arise under the Guarantee untd thspute
between the plaintiffs and MCC Sanjin have beemwlvesl, the
order gives effect to th&atus quo that the parties plainly intended
would prevail during the dispute resolution proce&econd, the
intention expressed in cl 3(b) of the Guarantee wes the
plaintiffs were to be paid out of the escrow accdafira dispute
was resolved in their favour by mediation or adiion. That was
obviously intended to avoid delay in the plaintifesceiving any
payment that was due according to the parties'eaggat or a
determination in circumstances where the Guaraméegiired
MCC to pay any valid demand within 24 hours. Tlserew
provision also meant that the plaintiffs were neft lhaving to
enforce any mediation outcome (or arbitral awardthe PRC.
Third, although an interim order requiring a paymiemo escrow
would be mandatory in nature, it would not irrevalgaalter the
position between the parties. Obviously, MCC woldde the
benefit of the use of the funds paid into escrowtbat was what
was contemplated by cl 3(b). However, charactagishe order as
mandatory over-states its effect as it would notmamently alter
the parties' respective positions.

(e) To the extent that it may be a relevant mattelp not consider
that damages would be an adequate remedy. It wobeld
necessary for the plaintiffs to recover the damdgesegistering
and enforcing an award or judgment in their favtmilowing a
process of determination and assessment. The tegpielence
disclosed that there was a developed procedunedpstering and
enforcing foreign arbitral awards but necessatiig procedures
involved take time and the PRC courts were requttednake
determinations and could exercise discretionsrthght introduce
an element of uncertainty. The escrow provisiooided that risk
of delay and uncertainty and obviated the needafoassessment
of damages and enforcement proceedings in the PRC.

131 The plaintiffs' primary argument on its applicatiofor an
interlocutory injunction was that MCC's approachipgted the escrow
provision of its intended effect. On that apprqaab interim order could
be made because of the mandatory nature of the @deargument that
would also apply in an arbitration). Further, tthepute over whether
MCC was obliged to pay an amount into escrow coulg be resolved at
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the same time as the dispute about whether it vieligea to pay the
Guaranteed Obligation pursuant to the demand madthd plaintiffs.

That was because MCC relied on the same argumeddry that it was
obliged to pay an amount into escrow or to meet deenand. A
determination in favour of the plaintiffs that MGA&&as obliged to pay an
amount into escrow would be made at the conclusfoan arbitration if

the disputes were not resolved through mediatidm order requiring
MCC to pay an amount into escrow would be inutiléhat time.

There was some force in MCC's response to thatnaggti the
effect of an order requiring a payment of the DtegduAmount into
escrow would depend on the timing of the deternonabdf the disputes
under the Guarantee and the Asset Sale Agreem&he question of
whether the Guarantee could operate prior to thelugon of any dispute
under Asset Sale Agreement was a discrete queshiah could be
determined in advance of the dispute between thmtgfs and MCC
Sanjin.

In my view, the matters raised by the plaintiffgasding the effect
of MCC's approach and MCC's response should béolefie arbitrator to
consider if the disputes between the plaintiffs &@C are referred to
arbitration and the question of the interim ordsguiring a payment into
escrow is revisited. The purpose of the interigheor propose to make is
to preserve the rights of the plaintiffs in thepdite resolution procedures
prior to any referral to arbitration.

It was not necessary to consider whether the chatild exercise its
discretion to make an order under article 17J ef\lodel Law or to grant
a stay on conditions under the CAA having regarthéfinding made in
this part of the reasons.

The plaintiffs' application for an interlocutory in junction

135

136

It is also not strictly necessary to determinegtantiffs’ application
for an interlocutory injunction in light of the fiimgs that have been made
on the application of s 7 IAA. However, | will Bfly express my view on
two issues that were specific to the applicatiodeference to the parties
submissions.

First, the defendants contended that the courtnmapirisdiction to
consider the application once it was determinetlttt@proceedings were
to be stayed. That resulted, not unexpectedlgrguments about which
application took precedence. The powers confesrethe court to make
ancillary or interim or supplementary orders unther CAA and the 1AA
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will ordinarily avoid those arguments. It ought notbe necessary for a
party to an arbitration agreement to resort tonéeriiocutory injunction to
obtain an order that would, in substance, imposemalition on the grant
of a stay. The court has ample power to granay siibject to conditions
under each statute, including under the Model Lathe case of the I1AA,
SO as to preserve tis@atus quo and protect the parties' positions pending
the arbitration.

Second, | do not consider that the plaintiffs dsthbd that there was
any basis for seeking urgent relief against MCCeunnd 9.9(d) of the
Guarantee at the time that they made their appicdbr an interlocutory
injunction or subsequently.

The plaintiffs initially relied on two newspapettiales published in
October 2010 (that is, shortly after the proceeslimgere commenced).
The first article reported that a contractor hathe@nced proceedings to
wind up the 'Australian arm of one of China's mostverful companies,
MCC' (attachment 'JH-13' to Mr Hamilton's affidavifThe second article
concerned the Sino Iron project in the Pilbara.referred to 'persistent
reports over the past month that ... MCC, a 20 pet shareholder in
Sino Iron and in charge of building much of the #&mbs project, was
withholding payments from and terminating local ttantors' (attachment
'‘JH-14' to Mr Hamilton's affidavit).

In my view, the articles provided no basis for segkor granting
urgent interlocutory relief within cl 9.9(d). Itag apparent from the first
article that the contractor's action was undertakenhe context of a
dispute and not out of concern about the solveffidche 'Australian arm'
of MCC or MCC. Indeed, the article stated thawas expected that a
wind-up will not happen because MCC will now feehtpelled to pay the
debt. The second article contained no informatmom the financial
position of MCC.

The plaintiffs tendered further evidence regardihg financial
circumstances of the defendants for the Novembetl 2Bearings:
affidavit of Timothy Paul Turner sworn 4 August 201Mr Turner, who
Is a director of each of the plaintiff companieaehed to his affidavit
further media reports concerning disputes amongethovolved in the
Sino Iron project, including MCC. | do not congidbat any inference
concerning the financial position of MCC can bewdrdrom the reports.
Putting to one side the question of what weighthhige given to such
material, there was no suggestion in the repous tife genesis of the
disputes lay in the financial position of MCC.
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Mr Turner also gave evidence of searches that lead bindertaken
which lead him to believe that MCC had no asse®ustralia. He stated
that he was, accordingly, concerned that 'theseresal risk if the plaintiffs
are successful in the proceedings as against [M@G&}] the plaintiffs'
victory may be hollow in that the plaintiff will ndoe able to recover
against any assets of the third defendant withirstralia’ (par 13).
However, on the evidence that was adduced by #ietiffs, that concern
was not as a result of any step taken by MCC dinealisputes with the
plaintiffs emerged. The evidence left open thd pessibility inference
that MCC did not hold assets in its own name intfalis at the time that
the Guarantee was made.

In my view, Mr Turner's evidence did not establisat the plaintiffs'
application for an interlocutory injunction was arg within the meaning
of ¢l 9.9(d) of the Guarantee. It was to be natethat regard that the
defendants tendered the audited accounts for MGGhi® year ended
31 December 2009. The accounts disclosed thatdimoration had net
assets of approximately $AUD10 billion (Mr Ellings second affidavit,
pars 26 - 28; attachment 'CTE-22").

Accordingly, | would dismiss the plaintiffs' appditton for an
interlocutory injunction. The application did n@ime within cl 9.9(d) of
the Guarantee so that the dispute the subjecteo@piplication was to be
resolved according to the procedures prescribedcl®.9(c). The
guestion of whether an interim order should be madgiring MCC to
pay the Disputed Amount into escrow was to be datexd within the
context of those procedures and accordingly, bsregice to the discretion
conferred on the court by s 7(3) of the IAA andetessary, article 17J of
the Model Law.

There was a dispute between the plaintiffs and M€garding the
proper construction of the provisos in cl 16.2(aid acl 9.9(d). The
plaintiffs contended that the provisos operatedaasarve out' to the
dispute resolution procedures prescribed by cl(tp.Z2and cl 9.9(c).
There was no agreement that a dispute for whiclenirgelief was
required would be resolved by any of the procedprescribed by those
clauses and accordingly, such a dispute would oat fpart of the
arbitration agreement between the parties.

MCC accepted that there was a 'carve out' but odete that
cl 9.9(d) only applied to cl9.9(c)(i) of the Guatee (defendants'
submissions in response to the plaintiffs' appbeatfor a mandatory
injunction, par 11 and following). That was becaat9.9(c)(ii) referred

Document Name: WASC\CIV\2012WASC0228.doc  (AH) Page 58



[2012] WASC 228

CORBOYJ

to 'failing by settlement’ following the senior repentatives meeting. It
was said that the reference to 'without first hgwm attempt to negotiate
and settle the dispute' picked up and reflectedmbreling of cl 9.9(c)(ii).
Clearly, the clause contemplated that an applicatiould ordinarily be
made prior to any step being taken under cl 9.9(®);clause referred to
seeking urgent relief withoutrst having to attempt to negotiate and settle
the dispute'. However, it was not necessary terdehe whether MCC's
interpretation of the clause captured its true nmgaand effect or more
generally, the extent of the carve out created iy 2(d) and cl 9.9(d).

The subpoenas

146

There were significant differences between the igmrbver the
forensic purpose for which the subpoenas had besoed by the
plaintiffs. The defendants contended that the sabps could only be
directed to obtaining documents that were relevantthe plaintiffs'
application for an interlocutory injunction. Theapitiffs contended that it
was permissible to issue the subpoenas for a vpidgrose: the plaintiffs
were entitled to subpoena documents 'for the perpdsvaluating their
approach to the proceedings ... to generally fornea/\as to the merits
of the claim, including a view as to mediation aattlement’ (plaintiffs'
note on legitimate forensic purpose, par 8). luldoappear that it is
unnecessary to hear and determine the applicatorset aside the
subpoenas in light of the findings that have beadanin these reasons
insofar as the documents were sought for purposesected with the
application for an interlocutory injunction. Howezy | will make further
directions for hearing the application to set asltesubpoenas as part of
the orders to be made to give effect to these nsagdhe plaintiffs still
press the subpoenas having regard to their sulamgssioncerning the
width of the forensic purpose for which they werditeed to seek the
subpoenaed documents.
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