Rel eased: June 28, 1991 No. CWC 91 217
Chilliwack Registry

I N THE SUPREME COURT OF BRI TI SH COLUMBI A

BETWEEN: )
)
ALBERT A. ROY and )
EDWARD G. BELCHER )
)
) REASONS FOR JUDGVENT
PETI TI ONERS )
)
A N D ) OF THE HONOURABLE
)
DONALD E. BOYCE, )
RONALD M JONES, )
PETER M M:DONALD, ) MR JUSTI CE FRASER
JOHN J. BROMN )
)
RESPONDENTS )
Gordon D. Tayl or, Esqg. Counsel for the Petitioners
Frederick H. Herbert, QC. Counsel for the Respondents
Dat e and pl ace of hearing: June 24, 1991

at Chilliwack,
Briti sh Col unbi a.

The petitioners seek relief in connection with an
agreenent they made with the respondents, including an order that
t he agreenent has been validly term nated, that the rights of the
respondents under the agreenent were never validly assigned and

that all mneral clains which are the subject nmatter of the
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agreenment are their property.

VWhat is before me is an application by the respondents

for an order pursuant to Section 15 of the Commercial Arbitration

Act, S.B.C. 1986, c. 3, that this proceeding be stayed.

The agreenent was made on 19th August 1986. In it, the
petitioners granted to the respondents an option to purchase sone
mneral clainms in the Westm nster Mning Division. The agreenent
follows the famliar design, in which the owmers of mneral clains
grant an option to promoters, in return for the services of the
pronoters in developing the properties and, if these efforts are

successful, a share in the ultimte rewards.

Upon the execution of the agreenent, the petitioners
signed and del i vered appropri ate docunentation to transfer titleto
t he respondents. The agreenent called for the respondents to
deposit these docunents with an escrow agent to be chosen by the

respondents and "acceptable to" the petitioners.

The respondents did not set up the escrow. They contend
that this omssion is immterial because they exercised their
option to purchase and thus the protection afforded to the
petitioners by the escrowstructure (return of the docunentation to

the petitioners if the opti on was not exerci sed) becane irrel evant.
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| make no comment on this contention, because of the concl usion

have arrived at.

The respondents agreed to conplete a production
feasibility study, to carry out exploration and devel opnent work on
the property, to carry out the assessnent work necessary to

mai ntain the clainms in good standing and so forth.

The agreenent has a term nation clause. The petitioners
assert that the agreenment has been termnated because the

respondents failed to satisfy this part of the clause:

"1, TERM NATI ON
11.01 This agreenent shall term nate ..
(b) in the event that, on or before

Decenber 3I, 1990, the Optionees do
not comrence equi ppi ng and prepari ng
t he Property for Commer ci al
Production; "

Aside fromthe standard formaffidavit of the petitioner
Al bert A Roy deposing that the allegations of the petition are
true, there is no evidence one way or the other on termnation
The formof M. Roy's affidavit allows roomfor the inference that
it is based on hearsay evidence. For the respondents, there is no

evidence at all. Their intention is to dispute the allegations of
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non- per f or mance.

Simlarly, although there is a suggestion that at |east

one of the respondents has brought in a conmpany known as "Bl ue

Mountain® to participate, the nature of its involvenent, in
particul ar whether it has been assigned rights under the agreenent,
is not in evidence. The petitioners do not know whether any
respondent has nmade an assignnent. They are concerned that their
rights under a first refusal provision may not have been honoured
and that their contractual right to have shares in a conpany i ssued

to them may have been triggered but not honoured.

In brief, they see both the clains and the situation

slipping away from them
There are two provisions in the agreement for
arbitration. One is included in the term nation clause; the other

is a free standing clause, the relevant words of which are:

"14. ARBI TRATI ON

14. 01 Any controversy or claimarising out
of or inrelation to this agreenent
or any breach hereof shall be
settled by [arbitration]. The
arbitration shall be settled in
accordance wth the Commerci al
Arbitration Act of the Province of
British Colunbia and a decision of
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the arbitrator or arbitrators shal
be bi ndi ng upon each of the parties
hereto."

The applicable parts of section 15 of the Act provide:

"15. (1) Where a party to an arbitration
agreement commences | egal
proceedings in a court against
another party to the agreenent in
respect of a nmatter agreed to be
submtted to arbitration, a party to
t he | egal proceedi ngs may, before or
after entering an appearance and
before delivery of any pleadings or
taking any other step in the
proceedi ngs, apply to that court to
stay the | egal proceedings.

(2) In an application under subsection
(1), the court shall make an order
staying the | egal proceedi ngs unl ess
it determnes that the arbitration

agr eenment IS nul | and void,
i noperative or incapable of being
perfornmed. "

Wth the passage of the Commercial Arbitration Act,

British Colunbia adopted standard form legislative |anguage in
place in many jurisdictions. The wording of section 15 appears to
take away the discretion of a superior court of plenary
jurisdiction to deflect an arbitration to which the parties have

agreed. A rigorous exanple of the exclusionary effect is to be
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found in Lonrho Ltd. (U.K.) v. Shell PetroleumCo. Ltd. (U K), a

decision of the Hgh Court of Justice of England, Chancery

Di vision, of 31 January, 1978, which is apparently reported only

in a publication known as Court Decisions On New York Convention
1958. In that case, the fact that some but not all of the

def endants were bound by arbitration clauses was held to be no bar

to the right of the defendants who were bound to invoke the
arbitration clause. Brightnman, J. said that it was "a pity" that
the court was not given a discretion in the matter. He held that
the effect of the conparable United Kingdom legislation "is to
deprive the court of any discretion whether a claim... should be
arbitrated or litigated", unless the agreenent is null or void, or

that it is inoperative, or that it is incapable of being perforned,

or that there is in fact no dispute between the parties. He
concluded "I am conpelled to order a stay. The section is
mandatory ...."

To the same effect is the decision of the United States

Court of Appeals, Third Grcuit in Rhone Mditerranee Conpagnia

Francese Di Assicurazioni E. Riassicurazoni v. Lauro, 712 F. (2d)

50 (1983).

| have been referred to authority that courts shoul d not

officiously or lightly thwart the agreenment of parties to
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arbitrate. Cases have been cited to nme which hold that the onus of
proof is on the petitioners here to show that the arbitration
agreenment is null and void, or inoperative; and that the standard
of proof in such case is strict. | need not comment on this

jurisprudence, since the petitioners have not contended ot herw se.

The petitioners say that since the agreenent "term nat ed”
on 3lst Decenber 1990, the arbitration clause cannot now be
i nvoked, because it does not survive the agreement. This is, |

t hi nk, another way of saying that the clause is inoperative.

The case which has been cited in support of this

proposition is Twentieth Century Fox Corporation Limted v.

Broadway Theatres Limted {1951} 1 WWR (N. S.) 785 (Sask. C. A).

The headnote to the report is msleading, inthat it attributes to
the court certain hol dings made only by Procter, J. A There was a
four - judge coram All four arrived at the sane result but three
of the four held sinply that a conpany whi ch was not a party at al

to an agreenment was not bound by the arbitration clause in it.
There is suggestive |anguage in the reasons of Procter, J. A, to
the effect that the question of the existence or non-existence of
a contract is sonmething that should be decided initially by a court
before an arbitration can take place pursuant to the alleged
contract. It is apparent fromthe brief judgnment of Gordon, J.A
that the three did not choose to concur in the nore elaborate

reasons of Procter, J.A
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The question thus becones not whether the reasons of
Procter, J.A are authoritative but whether they are right. In

support of their analysis, the petitioners cite Parkhill Bedding v.

Inter'l Mblders {1961} 26 D.L.R (2d) 589 (Man. C. A ), as

di fferent but anal ogous. The issue in Parkhill was whether the

conpany was a successor enployer, so that the coll ective agreenent
entered into between the union and the conpany alleged to be the

predecessor conpany was bi nding on Parkhill.

The | egislation provided that "any new enpl oyer to whom
passes t he ownershi p of the business of an enpl oyer who has entered
into a collective agreenent” was bound by the coll ective agreenent.
Freedman, J. A found that, in order to determ ne whet her ownership
of the business had passed, the appropriate tribunal woul d have to

consider matters outside the anbit of the Labour Rel ati ons Act of

Mani t oba, such as the law of bankruptcy, the effect of an
assi gnment in bankruptcy upon the contracts of worknen, the powers
of a trustee in bankruptcy to sell and so on. He found these to be
collateral matters going to jurisdiction such that the court was

entitled to substitute its own different conclusion on certiorari.

He di d not suggest that it was wong for the Labour Rel ati ons Board
of Manitoba to enbark upon the enquiry, only that the court had t he
power to review those aspects of the Board' s decision which went

beyong the anbit of the enpowering | egislation.
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An arbitrator who has apparent status created by
contract cannot bootstrap hinmself or herself into jurisdiction
which is not there. |If that happens, this Court will reviewthe
award. That does not translate into the proposition that if there

is a threshold i ssue on status, a Court nust rule on that issue

prior to the commencenent of arbitration. That proposition would

strangul ate the intent of the Commercial Arbitration Act.

Cenerally speaking, the nod nust go to arbitration first,

litigation second.

The thrust of the Commer ci al Arbitration Act is

unanbi guousl y toward viability of arbitration. Thi s

internationally shared | egislation was not in place when Twentieth

Century Fox was decided. | conclude that the decision of Procter,
J.A, insofar as it applies to the facts of this case, should not
be followed. As well, | regard the case as distinguishable, in

that it was utterly clear that no agreenent ever existed.

In this case, it is common ground that an agreenment was
made. The petitioners wish to block arbitration on the basis that
a condition precedent to the continuing existence of the contract,
clause I'l .01 (b), was not net. Whether this allegation is sound is
a matter of evidence. It and the other clainms made by the

petitioners appear to nme to be controversies or clains arising out
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of or inrelation to the agreenent, in the words of clause 14.01.
Even if the respondents had conceded that the agreenent was at an
end, for one reason or another, it seens to ne that the arbitration
clause is not dead on the expiry date but only dormant, wth
respect to matters which occurred while the agreement was in

ef fect.

This proceeding is stayed.

The respondents will have the costs of this application,

payable forthwith after assessnent, on Scal e 3.
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"G P. Fraser"

G P. FRASER, J.
28 June, 1991
Chilliwack, B.C
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