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Dat e of decision: 07/02/ 2005

ORAL JUDGEMENT

1. The applicant -ori. defendant has filed this
application seeking three folds reliefs which are as
under :

a) Orders under Sec. 44 and 45 of the Arbitration

and Conciliation Act, 1996, referring the parties
to arbitration in accordance with the Arbitration
agreenent between the parties which requires and
contenplates an arbitration to be held in Durban
South Africa. Si mul t aneousl y, ordering t he
di sm ssal of t he present Sui t. In the
alternative, an Order for stay of all proceedi ngs
in the present suit.

b) Orders vacating the Arrest issued by this Court

and for release of the security furnished by the
Def endant to obtain the rel ease of the Defendant.
In the event of this Court not being inclined to
order a conplete discharge of the full security,
then appropriate orders for reduction of the
security furnished, by the Defendant, in such
amount as this Court deens fit and proper

c) Oders for sale of the cargo carried on board of
the Defendant which is presently lying in the
port and harbour of Kandla, with permnission the
Def endant to receive the full sale proceeds
thereof. In the event of this court not being
inclined to permt the Defendant to receive the
full sale proceeds, such further and other orders
as this Court considers fit and proper having
regard to the facts set out in this Gvil

Appl i cati on.

2. The parties have nainly addressed the court so

far as relief (a) is concerned. The court, therefore,
confined its order only in respect of relief (a) clained
in the present application

3.1t is the case of +the defendant that Sw ss

Si ngapore Overseas Enterprises Pte Ltd. (the plaintiff
inthe suit) were the charterers of the defendant. and
chartered them under a Fixture dated 26.3.2004 for the
carriage of a consignment of Gabonese Hard Wod from
Gabon to two Safe Berths out of Kandla, Tuticorin and
Mangal ore, India. It is also the case of the defendant
t hat t he Fi xture not e contains and enbodied an
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arbitration clause mandatorily requiring disputes to be
referred to arbitration in Durban. According to the
defendant, this clause is extrenmely wide in inmport and on
a plain reading thereof squarely applies to the present
suit. The arbitration clause has al so been incorporated
into the Bills of Lading by reason of the incorporation
clause contained on the reverse of the Bills of Lading.
It is also the case of the defendant that in view of the
provi si ons cont ai ned in sec. 44 and 45 of the
Arbitration and Conciliation Act, 1996, this court should
refer the parties to the arbitration in Durban and

di smi ss t he present suit wth all interim orders
i ncludi ng vacation of orders of arrest and/or furnishing
the security. Alternatively, the defendant has prayed

for the stay against the further proceedings in the suit.

4. The plaintiff has filed the present suit before

this court on 23.11. 2004 praying for condemati on of the
defendant in the sumof Rs. 1,08,04,815/- together with
further interest at the rate of 15%per annum. The
plaintiff has further prayed for the arrest, condemmation
and sale of the defendant vessel nm/ "AFRI CAN TRADER'.

The plaintiff has further prayed for discharge and
handi ng over of the Cargo anbunting to 1,728.762 CBM to
the plaintiff at the Port Al ang where the vessel was
lying at the tine when the suit was fil ed. This Court

has passed an order of arrest of the defendant vessel on
24.11.2004. The court has further passed an order to the
effect that if the defendant vessel and/ or t hose
interested in her, deposit this court a sumof Rs.

1,08,04,815/- together with interest at the rate of 15%
per annum from the date of filing of the suit till

paymient/realisation to the satisfaction of the Registrar

of this Court as security towards the satisfaction of the
plaintiff's claim in the suit and a sum of Rs.

25,000/towards the cost of the suit, the said warrant of

arrest shall not be executed against the defendant.

Accordingly, on 9.12.2004, further order was passed by
this court recording the fact that the defendant has
subm tted a denmand draft drawn on Standard Chartered Bank
beari ng No. 401533 dated 8.12.2004 for Rs. 1,08, 29815/

in favour of the Registrar of this Court. Since the
amount of security furnished by the defendant, the
def endant vessel was ordered to be rel eased.

5. The defendant has further stated t hat t he

defendant has filed affidavit of one M. Jose John on

9.12. 2004, wherein a contention was raised that in view

of Fixture Note dated 26.3.2004 this court has no

jurisdiction to decide the case upon its nerits and that

by agreement of the parties, any dispute arising within
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the fixture note ought to be referred to the Arbitration
with venue at Durban, South Africa and English | aw al one

to apply. It was also stated in the affidavit that
wi thout prejudice to this contention and under protest,
t he def endant has deposi ted t he sum  of Rs.

1, 08, 29,815/ as security for release of the vessel

6. The plaintiff has thereafter taken out Chanber
Sunmons being QJ CA No. 19/2005 on 13.1.2005 praying for
the direction to the defendant to issue Delivery Order in
favour of the plaintiff and offer full co operation and
assistance, so that the plaintiff can transship the cargo
to the Port of Chennai or such other post, as it nmay
desire. This Chanber Summopns was posted for hearing on
17.1.2005. M. MW Chokshy Id. advocate originally
appearing for the defendant has asked for time to get the
instructions and natter was adjourned to 24.1.2005. On
24.1.2005 M AS Vakil |Id. advocate has submtted that he
has instructions to appear in the natter in place of M.
M W Chokshy for defendant and prayed for tine to get
the instructions in the nmatter. It was, therefore,
adj ourned to 27.1.2005. On 29.1.2005, it was stated by
M. AS Vakil Id. advocate for the defendant that the
defendant has noved an application for referring the
matter to the Arbitrator and, accordingly, the office is
directed to place both these matters for hearing on
28. 1. 2005. It is this application being QCA No.
23/ 2005 which is filed by the defendant for referring the
matter to the Arbitrator.

7. The application noved by the defendant for
referring the matter to the Arbitrator was opposed by the
plaintiff and interimreply to this application was filed
on 29.1.2005. The application was opposed on the ground
that it suffers fromvice of delay, latches, acquiesces
and estoppel. It is further opposed on the ground that
the phrase "Durban Arbitration and English Law to apply"
in the Fixture Note is no arbitration agreenment at all
The ouster of the civil courts jurisdiction nmust be clear
and unanbi guous. Merely stating "Durban Arbitration”
wi t hout anything further, is vague and not capable of
enf or cenent . It is also opposed on the ground that the
subject Bill of Lading in any case do not refer to the
fixture Note at all and do not contend any clause
regarding arbitration. It is, therefore, contended that
in absence of any arbitration agreenment the present
application is msconceived and untenable at |aw.

8. The application was further opposed on the ground
that it does not neet with the requirenents of the
provi sions contained in Arbitration and Conciliation Act,
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1996. The def endant has not annexed the original of the
so called arbitration agreenent or a duly certified copy
t her eof . The application was further opposed on the
ground that this court has exercised its jurisdiction in
an action in rem upon the MV African Trader, the wong
doi ng vessel, coming within its admralty jurisdiction
The purported arbitration clause allegedly contained in
the Fixture Note cannot apply to an action in rem or
operate to oust the constitutional jurisdiction of
territorial H gh Court under its Admiralty jurisdiction

9. The application was also opposed on the ground

that neither sec. 44 nor sec. 45 of the Arbitration and
Conciliation Act, 1996 would apply to the pr esent
pr oceedi ngs. The award which nay be passed under the
pur ported agreenent would not be enforceable in India and
hence, Part-I1 of the Act woul d have no application. It
was further opposed that even if it is assuned that there
was an arbitration agreement and Part-11 of the Act is
applicable to this agreement, even then, the purported
agreement is in any case null and void, inoperative and
i ncapabl e of being perforned.

10. The defendant has filed an affidavit in rejoinder

on 31.1.2005 to the interimreply filed by the plaintiff.
VWi | e deal i ng with the contentions raised in the
affidavit of interimreply, the defendant has stated that
there is absolutely cl ear, conpl ete and bi ndi ng
arbitration agreement between the parties and there is
not hi ng uncertain or anbi guous about the Fixture Note.
The clause clearly nmanifests the intention of the
parties, nanely; (a) the machinery for adjudication of
disputes would be arbitration; and (b) the arbitration
woul d be in Durban [a prominent city in South Africa].
The reference to the Bill of Lading is totally non-issue.
The parties are not required to |ook at the Bill of
Lading at all as the Fixture Note which is admttedly
si gned by bot h t he parties itself contains the
arbitration clause. The arbitration clause is therefore
cl ear and capabl e of enforcenent. Wth regard to
exercise of court's jurisdiction in rem the defendant
has stated that the contention in this regard is nothing
but an attenpt to confuse a clear factual and Iega

posi tion. The suit is an action in personam agai nst the
defendant-owner. All the requirenents of sec. 45 are
duly conplied wth. The nere fact that any award that
may be passed may not be enforceable in India, is
conpletely irrelevant and not a consideration whil st
consi dering an application under Sec. 45 of the Act. It

is further stated that any award that may be passed in
Durban, South Africa, <can straight away be executed
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agai nst the defendant in India either by filing a suit
thereon and obtaining a judgment thereon in South Africa
or by enforcing the judgnent in India. The def endant
al so objected to the contentions raised by the plaintiff
that the defendant has surrendered to the jurisdiction of
this court by furnishing the security. It is stated that
the objection to jurisdiction and assertion that the
matter ought to be referred to the Arbitration at Durban

Sought Africa, was taken at the tinme when security was
furni shed and furnishing of security was nade "without
prejudi ce" and "under protest".

11. Affidavit-in-sur-Rejoinder was filed by the
plaintiff on 2.2.2005 disputing the facts stated and
averments nade as well as contentions raised in the
Affidavit-in-Rejoinder

12. Since the pleadings of the parties, so far as
this application is concerned, are over and conplete, the
application was taken up for hearing.

13. Heard M. SN Soparkar Id. Sr. Counsel for M.

AS Vakil Id. advocate for the defendant and M. Mhir
Joshi Id. Sr. Counsel with M. Bijal Chhatrapati of
Singhi & Co., for the plaintiff.

14. M. Soparkar has subnitted that in view of the
followng two clauses contained in Fixture Note, this
court has no jurisdiction to entertain the Admralty Suit

filed by the plaintiff and the sane wll have to be
referred to the Arbitration at Durban as per Gencon
charter Party and Durban and English Law to apply. By

referring to Gencon Charter Party Revised, 1994, parties
have agreed to abide by the ternms and conditions of
Gencon Charter Party. Cause-19 of Gencon Charter Party
refers to Law and Arbitration. Speci al clause-(a) of
C ause- 19 states that this Charter Party shall be
governed by and construed in accordance with English [|aw
and any dispute arising out of this Charter Party shal

be referred to arbitration in London in accordance wth
the Arbitration Acts 1950 and 1979 or any statutory
nodi fication or re-enactnment thereof for the time being
in force. Unless the parties agree upon a sole
arbitrator, one arbitrator shall be appointed by each
party and the arbitrators so appointed shall appoint a
third arbitrator, the decision of the three-man tribuna

thus constituted or any two of them shall be final. On
the recei pt by one party of the nomination in witing of
the other party's arbitrator, that party shall appoint
their arbitrator within fourteen days, failing which the
decision of the single arbitrator appointed shall be
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final. For disputes where the total amount clained by
either party does not exceed the anpbunt stated in Box 25
the arbitration shall be conducted in accordance with the
Smal | C ainms Procedure of the London Maritime Arbitrators
Associ ation. Clause (c) thereof states that any dispute
arising out of +this charter Party shall be referred to
arbitration at the place indicated in Box 25, subject to
the procedures applicable there. The laws of the place
indicated in Box 25 shall govern this Charter Party.
Cl ause(d) thereof, states that if Box 25 in Part-1 is not
filled in, sub-clause (a) of this C ause shall apply. It
is also nade clear that where no figure is supplied in
Box 25 in Part-1, this provision only shall be void but
the other provisions of this C ause shall have full force
and remain in effect. Based on these two clauses in the
Fixture Note as well as clause - 19 of Gencon charter
Party Revised 1994, M. Sopar kar has submitted that
there is no anbiguity or vagueness in the arbitration
cl ause. He has further submtted that said clause
contained in the Fixture Note are sufficient to bring the
case within the purview of the Act.

15. M. Soparkar has further subnitted that nere

reference of arbitration in the Fixture Note is enough
and other terns can be inferred fromincorporation of
reference of Gencon Charter Party Revised, 1994. In
support of this contention, he relied on the decision of
the Hon' bl e Suprenme Court in the case of Atlas Export
I ndustries vs. Kotak & Conpany, (1999)7 SCC 61, wherein,
the Court quoted with approval the passage from Russel on
Arbitration (19th Edn., at p. 50) and Hal sbury's Law of

Engl and (4th Edn. Vol. 2, p. 267, para 522), and
referred to its earlier decision in the case of Alinenta
S.A vs. National Agricultural Co-Op. Mar ket i ng

Federation of Indian [ (1987)1 SCC 615], wherein the
arbitration clause contained in an earlier contract
between the parties was incorporated into a latter
contract only by reference and it was held therein that
such a referential incorporation was pernissible and the
cl ause was binding between the parties unless it was
i mpernmissible, wunintelligible or was inconsistent with
the terms of the present contract. M. Sopar kar has
further relied on the decision of the Hon'ble Suprene
Court in the case of Owmers and Parties Interested in the
Vessel MV. "Baltic Confidence" and Anr. vs. State of
Tradi ng Corporation of India Ltd. & Anr., (2001)7 SCC
473, wherein, it is held that in considering t he
guestion, whether the arbitration clause in a Charter
Party Agreenent was incorporated by reference in the Bill
of Lading , the principal question is, what was the
intention of the parties to the Bill of Lading ? For
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this purpose, the primary docunent is the Bill of Lading
into which the arbitration clause in the Charter Party
Agreenent is to be read in the manner provided in the
i ncorporation clause of the Bill of Lading. VWi ch
ascertaining the intention of the parties, attenpt should
be made to give neaning to the incorporation clause and
to give effect to the sane and not to invalidate or
frustrate it by giving a literal, pedantic and technica

readi ng of the cl ause. If a construction of the
Arbitration C ause of the Charter Party Agreenment as
incorporated in the Bill of Lading does not lead to

i nconsi stency or insensibility or absurdity then effect
should be given to the intention of the parties and the
arbitration clause as agreed should be made binding on
parties to the Bill of Lading.

16. M. Soparkar further relied on the decision the

in the case of Tritonia Shipping Inc. v. South Nelson
Forest Products Corporation, [1996] Vol. |, Lloyd' s List
Law Reports p. 114, wherein the Charter Party in
guestion contains clause "arbitration to be settled in
London". This was stated as the sufficient indication of
providing place of arbitration in London. M. Sopar kar
has further relied upon the decision of Court of Appea

in the case of Hobbs Padgett & Co. (Rei nsurance), Ltd.
vs. J.C Kirkland, Ltd., and Kirkland, [1969] Vol. -2,
Ll oyd's Law Reports, p. 547, wherein also, the agreenent
contains the clause nanely "suitable arbitration clause"

and the court held that an action brought on that
agreenment by the plaintiffs against the defendants was
stayed by Master Dianond on the grounds that C ause 16
contained a valid subnmission to arbitration. The Court
has held that in this type of agreenment, "Suitable
Arbitration O ause" neant that if any dispute arose under
the contract it would be referred to any arbitration
whi ch reasonable nen in this type of business would
consider suitable (the court being enpowered to appoint
an arbitrator under the Arbitration Act, 1950); the word
"suitable" did not add to or detract fromthat meaning.

17. M. Soparkar has further subnitted that sec. 44

and 45 fall in Part-11 of the Act and they deal with
enforcenent of certain foreign awards. Sec. 44 defines
foreign award, whereas Section 45 deals with the powers
of judicial authority to refer parties to arbitration

As per sec. 45 of the Act, a judicial authority, when
sei zed of an action in a matter in respect of which the
parties have nmade an agreenent referred to in sec. 44,
shal |, at the request of one of the parties or any person
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claimng through or under him refer the parties to
arbitration, wunless it finds that the said agreement is
null and void, inoperative or incapable of bei ng
performed. He further submits that sec. 45 refers only
to an agreenent and it does not refer to any award that
may be passed by the arbitrator. He has, therefore,
submtted that since there is an agreement between the
parties and a suit is filed by the plaintiff and the

def endant has invoked the provision of sec. 45 by
preferring this application with a prayer to refer this
matter to the arbitrator, the sane wll have to be

referred to the arbitrator and the suit is liable to be
di sm ssed. He has further submitted that there is no
di spute about the fact that Durban, South Africa, is a
signatory to which Convention set for in the First
Schedul e, is applicable. He has further submitted that
whet her in respect of Durban, South Africa, Central
Governnent has issued any notification with regard to
reciprocity is not a material factor. The only condition
precedent which is laid down in sec. 45 is that there
nmust be an agreenment in witing for arbitration to which
the Conventionset forth in the First Schedul e applies.

There is no reference with regard to enforcenent of the
award which may be taken place in future. He has further
invited court's attention to Article - | of the first
Schedul e which states that this Convention shall apply to
the recognition and enforcenent of arbitral awards nade
inthe territory of State other than the State where the
recognition and enforcenent of such awards are sought
and, arising out of differences between the persons,
whet her physical or |egal. It shall also apply to
arbitral awards not considered as donestic awards in the
State where their recognition and enforcenent are sought.
M. Soparkar has further submitted that Article- 11
states that the term"agreenent in writing" shall include
an arbitral clause in a contract or an arbitration
agreenment, signed by the parties or contained in an
exchange of letters or telegranmns. Sub-cl ause (3) of
Article -1l also states that the court of a Contracting
State, when seized of an action in a matter in respect of
which the parties have nmade an agreenment within the

meaning of this article, shall, at the request of one of
the parties, refer the parties to arbitration, unless it
finds t hat the said agreenent is null and void,

i noperative and i ncapabl e of bei ng perforned.

18. Based on t hese statutory provi si ons, M.

Sopar kar has submtted that since there being an
agreenment for arbitration between the parties, this Court
has no jurisdiction to proceed with the suit and rnust
refer the dispute to the arbitration at Durban, South
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Afri ca.

19. In support of his submission that future
enforceability of award is not the relevant factor at the
time of making reference to the arbitration, he relied on
t he deci sion of House of Lords in the case of Kuwait
Mniter of Public Worrks v. Sir Frederick Snow & Partners
(a firm and others, [1984]1 Al England Law Reports p
733, wherein the court has taken the view that on the
ordinary and natural nmeaning of sec. 7(1) of the
Arbitration Act 1975 the question whether a State "is a
party to the New York Convention" is to be determ ned by
reference to the tinme of proceedings for the enforcenent
under that Act of an arbitration award rather than by
reference to the date of the award itself. 't follows
that an arbitration award nmade in the territory of a
foreign State is enforceable in the United Kingdom as a
"Convention award" wunder sec. 3 of the 1975 Act if the
State in which the award was nade is a party to the
convention at the date when proceedings to enforce the
award begin, even if it was not a party at the date when
the award was made. M. Soparkar has further subnmitted
that even at the time of award if Durban, South Africa,
is not a country of reciprocity, in that case, the award

can be enforced as the non-convention award. In this
connection, he relied on the decision of in the case of
Dal m a Cenent Ltd. V. Nati onal Bank of Pakistan

[1974]3 Al England Reports p. 189, wherein the court
has held that there was no absolute bar however, to the
summary enforcement under sec. 26 of awards which were
not foreign awards within the nmeaning of sec. 35(1) but
which were nade abroad and/or in arbitrations whose
procedure was not governed by English | aw. Under sec.
26 a judge could, in appropriate cases, give |eave for
such awards to be enforced in the same manner as a
judgrment or order to the same effect.

20. M. Sopar kar has further subnmitted that sinply

by furnishing security to get the vessel released, the
defendant has not submitted the jurisdiction of this
court. The defendant has still not filed its witten
statement. Even as per sec. 8 of the Arbitration and
Conciliation Act, 1996, the judicial authority before
whom an action is brought in a matter which is the
subj ect of an arbitration agreenent shall, if a party so
applies not later than when submitting his first
statement on the substance of the dispute, refer the
parties to arbitration. In sec. 45 of the Act, the
parties can nmove to the court at any tine for referring
the dispute to the arbitration, as sec. 45 starts with
words stating that 'notwi thstandi ng anything contained in
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Part | or in the Code of Civil Procedure, 1908. Sec. 8

falls in part -1 of the Act. In support of his
contentions, he relies on the decision of this court in
t he case of Union of India vs. Omer & Parties

Interested in Mdtor Vessel MV. Hoegh O chid & Os.,
(1983) 24(1) G.R 292, wherein this Court has held that if
the pre-requisites as laid down are satisfied, the court
has to stay the proceeding unl ess t he agr eenent

cont ai ni ng arbitration clause is null and void or
i noperative or incapable of performance. M. Sopar kar
has further relied on the decision of this court in the
case of State of Cujarat and others, vs. The CGhanshyam

Salt Owmks, AIR 1979 CQujarat 215, wherein this court has
held that the real test in order to decide whether a
particular step taken in the proceedings was a step in
the proceedi ngs as contenplated by Section 34 is to find
out whether by taking that step the party displayed an
unequi vocal intention to get the dispute finally decided
by the court in preference to a final decision which may
be arrived at by the arbitrators. M. Sopar kar  has
further relied on the decision of the Hon'ble Suprene
Court in the case of Food Corporation of India and
Anot her vs. Yadav Engi neer & Contractor, (1982)2 SCC p.

499, wherein it is held that appearing and contesting
petition or notice of notion for interlocutory order and
appearing and seeking to vacate an ex parte ad interim
injunction granted by the court or to discharge a
Recei ver appointed by it to the opposite party, held, do
not anount to 'steps in the proceedings' so as to bar the
stay petition. M. Sopar kar has further relied on the
deci sion of the Hon' ble Suprenme Court in the case of P

Anand Gaj apathi Raju and others vs. P.V.ZG Raju (Dead)
and others, (2000)4 SCC p. 539, wherein, it is held in
the context of sec. 8 of the Act that the |anguage used
therein is perenptory and court is under an obligation to

refer parties to arbitration. M. Sopar kar has
subnmitted that the ratio of ‘all these decisions is
equal ly applicable to sec. 45 of the Act and, therefore,
the provision contained in sec. 45 are mandatory in

nature and no discretionis left with the court unless
the agreenent falls wthin the exception carved out
t her ei n.

21. Based on the aforesaid subnissions, provisions of

law and the decisions cited before the court, M.
Soparkar has strongly urged that the dispute raised by
the plaintiff in the present suit be referred to the
arbitration and the suit be dismssed and the security
furni shed by the defendant seeking rel ease of the vesse
be returned to the defendant. He has further subnmitted
on instructions that the defendant is ready and wlling
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to furnish the sanme security to the Arbitrator if the
sane i s denanded fromthe defendant.

22. M. Mhir Joshi I|d. Seni or Counsel for the
plaintiff, while opposing this application for referring
the dispute to the Arbitrator has subnitted that the
application is totally msconceived and it 1is not
mai nt ai nable at law. He has further submitted that the
application is not noved by the proper party and it does
not meet with the statutory requirenments. He has further
submtted that the condition precedents which are laid
down in sec. 44 and 45 of the Act, are not conplied with
so far as the present case is concerned. He has further
submitted that Part-I1l of the Act is not applicable at
all and hence, defendant is not entitled to nove this
application before this court for referring the dispute
to the Arbitrator.

23. First of all, he has submitted that the defendant

has submitted to the jurisdiction of the court and once
havi ng subnmitted to the jurisdiction to this court, it is
not open for the defendant to nove such a application

before this court. In support of his subm ssion, he has
relied on the decision of the Hon'ble Supreme Court in
the case of MW El i sabeth and others v. Har wan
Investment & Trading Pvt. Ltd., AR 1993 SC 1014,
wherein it is held that a personal action nay be brought
against the defendant, if he is either present in the
country or submits to jurisdiction. If the foreign

owners of an arrested ship appears before the court and
deposits security as bail for the release of his ship
agai nst whi ch proceedings in rem have been instituted, he
submits hinself to jurisdiction. M. Joshi has further
relied on this decision for the proposition that the
admralty jurisdiction is an essential aspect of judicial
sovereignty which under the Constitution and the laws is
exercised by the Hgh Court as a superior court of
record, administering justice in relation to persons and
owners within its jurisdiction. Power to enforce now
against the foreign ship is an essential attributing of
admralty jurisdiction and it is assumed over such ship
while they are within the jurisdiction of the H gh Court
by arresting and detaining them

24. M. Joshi has further relied on the decision of

t he Bonbay Hi gh Court, in the case of Osprey Underwiting
Agenci es Ltd. and Qhers vs. Ol & Natural Gas
corporation Ltd. & Qthers, AR 1999 Bonmbay 173, wherein
it is held that the proceedings in admralty suit are
proceedings in remand any finding given therein will be
concl usive upon the world. The court has taken a view
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that the dispute in such suit cannot be referred to
arbitration by invoking arbitration clause in insurance
cover of vessel in question

25. M. Joshi has further subnmitted that Part-11 of

the Act is not at all applicable as the condition
precedent laid down in sec. 44 are not satisfied so as
to enforce the foreign award. Sec. 44 |ays down two
conditions nanmely; signatory to the Convention and the
reciprocity. Since Durban, South Africa is one of the

signatories to the Convention, the first condition is
satisfied, however, the Central CGovernnent has not issued
any notification whereby reciprocal provisions have been
made with South Africa declaring the sane as one of the
territories to which the said Convention is applied. M.
Joshi has subnmitted that Part-I1 applies enforcenent of
certain foreign awards even if the reference is nmade to
the arbitrator on the basis of the alleged arbitration
agreenent. The award that nay be passed in Durban, South
Africa, cannot be enforce as foreign award and hence,
t hese provisions are not applicable.

26. M. Joshi has further submitted that agreenent

in question is absolutely vague and anbiguous. The
pre-requisites of an arbitration agreenent are not at al
sati sfied. simply by witing words "as per Gencon
Charter Party Revised, 1994" and "Durban Arbitration,
English Law to apply" it cannot be said that there is a
valid arbitration agreement and that it is capable of
being performed. He has further submitted that as per
cl ause 19 of Gencon Charter Party Revised 1994,
sub-clause (a) talks of arbitration in London, whereas

sub-clause (b) says that if Box 25 in Part-1 is not
filled in, sub-clause(a) of this clause shall apply.
Admittedly, Box 25 is not filled in and hence, sub-cl ause
(a) would appl y in t he present case. However ,

sub-clause(a) refers to the place of arbitration in
London, whereas, the present agreenment tal ks about the
pl ace of arbitration in Durban. Because of this
unanbiguity, the arbitration agreenent is not capabl e of
bei ng performed.

27. So far as the essential pre-requisite of

arbitration agreenent is concerned, M.Joshi relied on
the decision of the Suprene Court in the case of U P.
Raj kiya Nirman NigamLtd. vs. Indure Pvt. Ltd. &
Os., (1996)2 SCC p. 667, wherein, it is held that to
constitute an arbitration agreement, there nmust be an
agreement between the parties, viz., the parties nust be
ad idem The parties are not ad idemunless they agree
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to the terms and conditions nentioned in the agreemnent.
Here, there is no agreenent so far as the terns and
conditions are concerned. This is clearly borne out from
the fact that Gencon refers to the place of arbitration
in London, whereas, the clause in Fixture Note refers to
the place of arbitration in Durban

28. M. Joshi further relied on the case of Bihar
State M neral Devel opnent Corporation and anr. v. Encon
Buil ders (1)(P) Ptd. (2003)7 SCC 418, wherein, the

Hon' bl e Supreme Court has held that the essential
el ements of arbitration agreenment are as foll ows:

(1) There nust be a present or a future difference in
connection with sone contenplated affairs.

(2) There nust be the intention of the parties to
settle such difference by a private tribunal

(3) The parties nust agree in witing to be bound by
the deci sion of such tribunal

(4) The parties nmust be ad i dem

Since all the four conditions are not satisfied

in the present case, the application noved by the
defendant for referring the issue to the arbitrator
shoul d not be entertained by this court.

29. M. Joshi has further submtted that the

def endant has noved this application belatedly and only
after the filing of the application by the plaintiff
seeki ng directions from this court to permt
transshi pment of goods to a suitable place. Instead of
rendering any cooperation in the said proceedings, the
def endant has noved the present application with nmal afide
notive to delay the proceedings. He has, therefore,
submitted that it is not just and equitable to grant such
an application by driving the parties to the arbitration
especially when there is no valid arbitration agreemnent.
Part-11 of the Act is not applicable and condition
precedent of sec. 44 for invoking the provisions of sec.
45 are not satisfied. He has, therefore, subnitted that
the application nust be rejected with costs.

30. After having heard the Id. advocates appearing

for the contesting parties and after having perused their
pl eadi ngs and after having considered the relevant
standard provisions as well as the authorities cited
before the court, the issues which arose before the court
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for its consideration are that

1) Whether the Defendant has surrendered to the
jurisdiction of this court sinply because they
have furnished the securities for getting the
vessel rel eased;

2) \Whet her Part-11 of t he Arbitration and
Conciliation Act , 1996, applies to t he
transactions in question entered into by and
between the plaintiff and the defendant;

3) Wiether section 45 of the Act applies to the
arbitration clause contained in the Fixture Note
and even if it applies, whether it is capabl e of
bei ng performed;

31. Both the | earned Senior advocates, M. Sopar kar

as well as M. Joshi have made very strenuous efforts to
persuade the «court to accept their respective pleas and
subm ssi ons based on the interpretation of sections 44
and 45 of the Act and First Schedul e thereof as well as
Arbitration C auses contained in the Fixture Notes and
Gencon Charter Party Revised, 1994.

32. As far as def endant' s surrender to the
jurisdiction of this court is concerned, M. Joshi  has
heavily replied on the judgrment of the Hon'ble Suprene
Court in the case of MV. Elisabeth and other (supra)
and forcefully canvassed an argunment that by filing the
admralty suit before this court, the plaintiff has
i nvoked the sovereign and constitutional jurisdiction of
this court and by furnishing the securities as bail for
the rel ease of vessel, the defendant has submitted to the
jurisdiction of this court, the proceedi ngs before whom
are proceedings in rem The argunent seens to be quite
attractive and one may be tenpted to accept it.  However,
no sooner the security is furnished and the vessel is
rel eased, the proceedings in rembecone the proceedings
in personamand normal civil |aw would apply thereafter
The legal positionis well settled by now that nere
filing of appearance, asking for tine, applying for stay,
praying for renpval of receiver or furnishing security
woul d not anmpunt to subm ssion of first statement on the
substance of the dispute. What is held to be good | aw
under sec. 8 of the Act, can certainly be accepted to be
good | aw, qua, sections 44 and 5 of the Act. The court
is, therefore, of the view that mere furnishing of
security by the defendant for getting the vessel relieved
woul d not anmpunt to subm ssion of jurisdiction to this
court.
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33. Now, to appreciate the other subm ssions of M.
Joshi, it is necessary to have a close look at the
provi si ons of sec. 44 and 45 of +the Act. The said
sections read as under:

Sec. 44 Definition.- In this Chapter, unless the context
otherwise requires, "foreign award" nmeans an
arbitral award on differences between persons
ari sing out of legal relationships, whether
contractual or not, considered as comercia
under the law in force in India, made on or after
the 11th day of COctober, 1960-

(a) in pursuance of an agreenent in witing
for arbitration to which the Convention
set forth in the First Schedul e applies,
and

(b) in one of such territories as the Central
CGover nrrent bei ng sati sfied t hat
reci procal provisions have been nade may,
by notification in the Oficial Gazette
declare to be territories to which the
sai d Convention appli es.

Sec. 45 Power of judicial authority to refer parties to
arbitration.- Notw thstandi ng anything contai ned
in Part-1 or in the Code of Civil Procedure, 1908
(5 of 1908), a judicial authority, when seized of
an action in a matter in respect of which the
parties have nade an agreenment referred to in
section 44, shall, at the request of one of the
parties or any person claining through or under
him refer the parties to arbitration, unless it
finds that the said agreenent is null and
voi d, i noperative or incapable of being perforned.

34. Section 44 defines the expression "foreign award"

for the purpose of Chapter | of Part- Il. This part
deals with enforcenent of certain foreign awar ds.
Chapter - | deals with New York Convention Awards,
whereas, Chapter - Il deals with the awards under the
CGeneva Convention, 1937. Forei gn award as contenpl at ed
under Section 44 must fulfill the foll ow ng ingredients:

i) It must be an award on difference arising out of

| egal rel ati onships considered as comercia
under the law in force in India.
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ii) It nust have been nmade on or after 11th October
1960.

iii) It rmust have been nmade in pursuance of an
agreenment in witing for arbitration to which the
convention set-forth in the First Schedule (New
York Convention) applies, and;

iv) It nust have been nade in one of the
reci procating contracting States notified by the

Central Governnent;

35. The first three conditions enunerated above are

sati sfied. However, Durban, South Africa, is not the
reci procating contracting State as the Central Governnent
has not issued any notification in this regard. For

enforcenent of foreign awards, conditions laid dow in
section 44(a) and (b) are to be jointly and cunulatively
satisfied. Sinply because sec. 45 of the Act nentions
about an agreenent referred to in Sec. 44, it cannot be
considered as foreign award passed at a place which is
not reciprocating contracting State. Such award is
neither foreign award nor donmestic award. |If a foreign
award which may be passed pursuant to an arbitration
agr eenent, at a place which is not reciprocating
contracting State and if such an award can not be
executed as foreign award at such place, there is no
justification in driving the parties to such an
arbitration. Because of non-fulfilment of the condition
of reciprocity, the court is of the view that present
di spute between the parties is not required to be
referred to the arbitration and that the suit can not be
di smi ssed on this ground.

36. Even if it is assumed that such an award can be

enforced as non-convention award by filing the suit and
praying for the decree in terns of award, the present
application cannot be entertai ned even on the ground that
arbitration clauses contained in the Fixture Note are

absol utely vague, uncertain, anbi guous and sel f
contradictory. For instance, after enunerating certain
ternms, the Fixture Note says, 'Qhers as per Gencon
Charter Party Revised 1994, Clause 19(d) of Gencon
Charter Party says that "if Box 25 in part-1 is not

filled in, sub-clause (a) of this clause shall apply.
Admittedly, Box 25 is not filled in and hence clause
19(a) is applicable which says that Charter Party shal

be governed by English Law and dispute be referred to
arbitration in London. The Fixture Note states that
English Law shall apply, however, place of arbitration is
nentioned as Durban. This shows that parties are not ad
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idem which is one of the npst essential pre-requisites
of a valid arbitration agreenent. Even otherw se, such
an agreenent falls within the ambit of exceptions carved
out in sec. 45 of the Act as it is not capable of being
per f or med.

37. The English decisions cited by M. Soparkar in

the case of Tritonia Shipping Inc. (supra) does not
render nmuch assistance to the defendant as in the present
case, it is difficult to believe that the parties are ad

i dem Even otherwi se, the reference to Gencon Charter
Party Revised, 1994 in the Fixture Note, wthout there
being any reference in Bill of Lading, is m sleading and

it generates inconsistency. The decisions of the Hon'ble
Suprenme Court in the case of Atlas Export |Industries v.
Kot ak & Conpany (supra) and Omers and Parties Interested
inthe vessel MW "Baltic Confidence" and Another
(supra), cited by M. Soparkar are also not of nuch
assi stance as the conbined reading of Fixture Note, Bil

of Ladi ng and Gencon Charter Party Revised, 1994, | eads
the parties to inconsistency, insensibility or absurdity.

38. It is inportant to note that two other Admiralty
Suits being Adnmiralty Suit No. 9 and 11 of 2004, are
filed by the other parties against the Defendant vessel

The def endant, however , has not preferred any
application, unlike the present one, for referring the
dispute to the Arbitration. It is sone what incongruous

to make the prayer to get the present plaintiff's dispute
decided by the Arbitration at Durban and other two suits
are to be decided by this court. The defendant has noved
the present application only after the plaintiff has
filed Civil Application No. 19 of 2005 for delivery and

transshi pnent of t he goods. This shows that the
def endant was not, otherw se, desirous of referring the
dispute to the Arbitration. This is also weighed with

the court to some extent, while rejecting the present
application.

39. Looking to the peculiar facts of this case and

considering the Fixture Note in question, the court is of
the view that no case is made out for referring the
dispute to the arbitration. The court is not inclined to
consider or grant other reliefs prayed for in this

application at this stage as the suit is still pending.
The plaintiff's application for delivery and
transshi pnent of the goods is pending. The order

regardi ng deposit of securities was passed after bi-parte
hearing and only liberty granted by the court was to nove
an application for furnishing Bank guarantee in Ilieu of
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return of cash deposit. The other reliefs prayed for in
this application are not considered at this stage.

40. This application is, therefore, rejected wthout
any order as to cost.

(KCA PUJ, J.)
mandor a
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