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Dat e of decision: 19/12/2002

C. A V. JUDGEMENT
(Per : MR JUSTI CE D. H WAGHELA)

1. This appeal under Section 37 of the Arbitration

and Conciliation Act, 1996 (for short 'the Act') read
with Section 96 of the Code of Civil Procedure is
preferred from the judgnent and order of the | earned

District Judge, Bhavnagar in Civil M scel | aneous
Application No.46 of 2002 filed by the appellant herein
for setting aside the "First Partial Award" dat ed
8.4.2002 of the International Court of Arbitration of the
I nt ernati onal Chanber of Conmmer ce (1 Co in I1CC

Arbitration Case No.11396/ TE between the appellant and
the respondent No.1 herein. The other respondents herein
are the nmenbers of the Arbitral Tribunal. For the sake
of conveni ence, the appellant (original petitioner) is
descri bed hereinafter as "NIRVA" and the respondent No.1
is described as "LURG". The inpugned judgnent rejecting
the prayer to set aside the award held the application
therefor to be not naintainable on the ground that the
i mpugned arbitral award only refuses to accept the plea
of jurisdiction raised by NIRVA and such decision of the
arbitral tribunal could not be said to be an interim or
partial award for the purpose of Section 34 of the Act.

2. The relevant facts, in brief, are that, on
1.9.1997, NIRMA entered into "Know how and Supervision
Agreenent” wth LURG (Lentjes Energitechnik GrbH of
Germany) which, inter alia, contained the clauses as
under :

"Article XV: ARBI TRATI ON

15.1 If, at any tine any question/dispute or

di f ference whatsoever shall arise between
LENTJES and NI RVA out of or in connection
with this Agreenent, the sane shall be
finally settled by arbitration in
accordance with the Rules of Conciliation
and Arbitration of the Internationa
Chanmber of Commerce (1 CC). The place of
arbitration shal | be London and
arbitration proceedings shall be carried
out in English.

Article XVI: GENERAL CONDI TI ONS

16. 2 The Agreenent shall be governed accordi ng
to the laws of India. "
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2.10n 12.12.1997 and thereafter, N RVA and LENTJES
ENERGY (I NDIA) PVT.LTD. (LEI), a wholly owned subsidiary
of LURA, entered into other agreements for engineering
supply, erection and comm ssioning of boilers for which
techni cal know how was to be given by LURGE to N RVA
under the aforenmentioned agreenent. Di fferences and
di sputes had arisen during the operation of t hose
subsequent agreenents and arbitration proceedi ngs were
commenced in India in which parties on both sides made
clains and counter-clains. Duri ng the pendency of such
arbitration proceedings, on 29.1.2001, LURG invoked
arbitration wunder the first "Know how and Supervi sion
Agreenent" for an award, in substance, directing NIRVA to
pay DM 6, 02,962 as shortfall in the contract value, DM
4,61,020 on account of extra work and DM 29, 65,945 on
account of escal ation of costs, each with interest @ 8%
per annum and costs of the arbitration proceedings. This
was alleged to be a counter-blast to the arbitration
commenced in India at the instance of N RVA.

2.2Upon the latter arbitration getting under way,

the Secretariate of the ICC transmtted after hearing the
parties, the signed Ternms of Reference docunents to the
International Court of Arbitration. According to the
provisional tinme-table, prelimnary point of jurisdiction
encapsulated in issues 5.1 and 5.2 of the Terns of
Ref erence as raised by NIRVA was to be dealt with first.
Those issues read as under:

"5.1 Has the Arbitral Tribunal jurisdiction ?
In answering this question, the follow ng
sub-issues shoul d be addressed: -

5.1.1 Did a question/dispute or di fference
arise out of or in connection with the
Know how Agreenent, that would entitle
the claimants to invoke Art.15.1 ? And
if so, when ?

5.1.2 Does the Tribunal have jurisdiction over
the present matter notwi thstanding the
exi stence of the pending |Indian arbitral
proceedi ngs ?

5.2 If the answer to Issue 5.1 above is in
t he affirmative, t hen, shoul d t he
Arbitral Tribunal continue to deal with
the claim and t he counterclaim or
ot herw se treat the counterclaim as
wi t hdrawn wi thout prejudice to any right
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to raise the counterclaim at a l|ater
stage or in another forum ?"

2.3 After considering the subm ssions of the parties

on the above issues, the Tribunal nade the inpugned first
partial award in which the final decision was in the
foll owi ng termns:

"7. THE DECI SION OF THE ARBI TRAL TRI BUNAL

Havi ng carefully considered all the witten and
oral subm ssions made in respect of |Issues No.
5.1 and 5.2, as defined in the Ternms of Reference
docunent in this arbitration, signed on 21st
Septenber 2001, the Arbitral Tribunal now fi nds,
hol ds, determ nes and orders as follows: -

7.1 A "question/dispute or difference" has

arisen on 17th January 2001 out of or in
connection with the Know How Agreenent,
which entitle the claimants to invoke
Art.15.1, and the Arbitral Tribunal has
jurisdiction over the present arbitral
proceedi ngs notwi t hstandi ng the existence
of t he pendi ng | ndi an arbitral
proceedi ngs.

7.2 Notwi t hstandi ng the existence of the
Indian arbitral proceedings, the Arbitral
Tri bunal should proceed to deal with the
Clai mant's clai ns.

7.3 AlIl  issues of costs in connection with
this Partial Award are hereby reserved."”

3. As seen earlier, the challenge to the above First
Partial Award under Section 34 of the Act was turned down
only on the ground that that award was in essence a
decision on the plea that the arbitral tribunal did not
have jurisdiction or was exceeding the scope of its
authority and the schenme of the Act did not permt
chal l enge to such a decision where the arbitral tribuna
had not accepted the plea. Thus, the <challenge to
jurisdiction of the arbitral tribunal was not exam ned on
nerits and the contentions of the parties in the present
appeal wer e al so, t her ef or e, restricted to
mai ntai nability of the application under Section 34 of
t he Act.

4. M. Dushyant Dave, the Ilearned senior counsel
appearing for NRVA was at pains to convince the Court
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that the arbitral award sought to be challenged was for
all intent and purposes a final award on a part of the
subj ect-matter which had to be challenged imediately
under Section 34 of the Act. He subnitted that one of
the main objectives of the Act, as stated in the
St at enment of Objects and Reasons as given in the
Arbitration and Conciliation Bill, 1995, was to ensure
that arbitral tribunal remains within the limts of its
jurisdiction. He submtted that arbitral award includes
an interim award by definition. He submitted that the
i mpugned award was, by agreenment of the parties and
according to the ICC Rules, an award which al so sati sfied
all the attributes enunerated in Section 31 of the Act.

Section 31 expressly pernmts making of an interim
arbitral award during the arbitral proceedi ngs and appea

fromthe inpugned award not being avail abl e under Section
37, recourse to a court under Section 34 was the only
remedy. He pointed out that under the provisions of
sub-section (3) of Section 34, an application for setting
aside the award cannot be made after three nonths of the
recei pt of the award and delay even for sufficient cause
would bar the remedy after a further period of 30 days.

Under the provisions of Sections 35 and 36, the award
would be final and binding and enforceable as a decree
after the tine for making an application to set it aside
has expired or such application is rejected. Therefore,

the challenge to the i npugned award on the npst vita

i ssue, the verdict on which would cast a shadow on the
entire arbitral proceeding and the subsequent awards,

should be decided at this stage and it ought not to have
been spurned, according to the subm ssion

5. M.J.P.Sen, learned counsel for LURG, subnitted

that the inpugned award rendered by the ICC Tribuna

having its seat at London in the United Kingdom which
State is a party to the New York Convention, is a
'"foreign award' and cannot be challenged in an Indian
court by way of a petition under Section 34 of the Act;
that the challenge was validly waived in view of the |CC
Rules and that, in any event, the arbitral award is only
a decision rejecting a jurisdictional plea and as such it
is not open to challenge under Section 34 of the Act. He
submitted that the English Arbitration Act, 1996 applied
in all cases where the seat of arbitration was in
Engl and, and as such the appellant's renedy was under
Section 67 of the English Act which provides for
chal l enge to any award of the arbitral tribunal including
an interimaward deciding upon its own jurisdiction. The
i mpugned award coul d have been chall enged within a period
of 28 days under the English Act and the appellant has
not done so. He submitted that the enforcenent in India
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of a New York Convention award can be opposed on the
grounds set out in Section 48 of the Act which are
substantially simlar to the grounds avai |l abl e to
chal l enge a donestic award under Section 34. However,
since no award has been rendered on nerits, no occasion
has arisen for LURA to enforce any award in India. |If
and when such an occasion arises, the appellant would
have an opportunity to resist enforcenent of such award
under Section 48 of the Act. It is repeatedly asserted
in his witten argunents al so that a decision rejecting
jurisdictional plea is not an award within the neani ng of
Section 34. Thus, the jurisdiction of the Indian court
is called into question on the prenise that the inpugned
award is a 'foreign award' nade in a convention country
and not a donestic award to which Part | of the Act
applies. He submtted that if the award in question were
to be treated as a donestic award, an anonaml ous situation
woul d arise insofar as it would be enforceable under
Section 36 on the one hand and being properly a 'foreign
award" wthin the definition of Section 44, its
enforcenent could also be resisted under Section 48 even
as, on the other hand, it could also be challenged in the
country where it is rendered.

5.1El aborating his argunents, M. Sen subnitted that,

even assunming that Part I of the Act applied to the
arbitration in the instant case, the parties had wai ved
recourse against arbitral award by virtue of t he
provisions of sub-section (8) of Section 2 read with
Art.28 (6) of the ICC Rules of Arbitration, according to
which, every award shall be binding on the parties and
the parties shall be deemed to have waived their right to
any form of recourse insofar as such waiver can validly
be nade. And, even assuming that recourse under Section
34 was avail able, according to the schene of the Act, the
arbitral tribunal was required to continue wth the
arbitral proceedings and to nmake an award on nerits if

the jurisdictional plea was rejected. It was subnmitted
in witing that the nere fact that the ICC arbitral
tribunal has described its ruling rejecting t he

petitioner's jurisdictional plea as a "partial award"
does not nmake it an "award" within the neaning of, or
capabl e of being challenged under, Section 34. The ICC
arbitral tribunal has conveniently described its ruling
as a "partial award" only in view of the prevailing
practice in England and the provisions of the English
Arbitration Act, 1996. Under the English Act, an
arbitral tribunal may render an award on jurisdiction
under Section 31 which nay be chal |l enged under Section
67.
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6. The | earned counsel relied upon several judgnents

of various courts in support of the subm ssions to which
reference will be nade hereinafter. The issues which
energe at this stage can be identified and articul ated as
under:

(a) Whether the Indian court would have jurisdiction
to entertain an application for setting aside the
i mpugned partial award ? and

(b) Whether an application to set aside the inpugned
partial award was nmaintainable under Section 34
of the Act ?

7. Before dealing with the critical controversy
created by the facts of the case and the contentions of
the |learned counsel, it would be advantageous to take an
overview of the relevant provisions of the Act.

7.1The Arbitration and Conciliation Act, 1996 is, by

its preface, an Act to consolidate and anmend the |aw
relating to donestic arbitration, i nternationa

commercial arbitration and enf or cenent of foreign
arbitral awards as also to define the lawrelating to
conciliation and for matters connected therewith or
i nci dental thereto. VWher eas t he Uni ted Nat i ons
Conmission on International Trade Law (UNCITRAL) had
adopt ed t he Model Law on International Comercia

Arbitration and the GCeneral Assenbly of the United
Nat i ons recommended t hat al | countries gave due
consi deration to the said Mbdel Law, the Indian |aw was
enacted after taking into account the aforesaid Mde

Law. According to its Statenent of Objects and Reasons,
the main obj ecti ves, inter alia, wer e: to
conpr ehensi vel y cover i nternational conmer ci a

arbitration as also donestic arbitration, to ensure that
the arbitral tribunal remained within the limts of its
jurisdiction, to minimse the supervisory role of courts
inthe arbitral process as also to provide that, for
pur poses of enforcenment of foreign awards, every arbitra

award nade in a convention-country will be treated as a
foreign award. The words "arbitral award" are defined to
include an interimaward and the term "award" is left
undef i ned. The Act is divided into four parts of which
Part | conpulsorily applies wher e t he pl ace of
arbitration is in I ndi a. However, according to
sub-sections (4) and (5) of the same Section 2, Part |,
subj ect to exceptions, applies to every arbitration under
any other enactnent and, subject to that and save insofar
as provided otherwise by any |law or any agreenent in
force between India and any other country, Part | applies
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to all arbitrations and to all proceedings relating
t her et o. If an award is made under Part |, it has to be
considered as a domestic award. The derogabl e provi sions
of Part | can be waived by agreerment, which waiver nmay
al so be through adoption of arbitration rules by
agreement. Section 5 of the Act, opening with a sweeping
non- obstante cl ause, declares the policy that no judicial

authority shall intervene, except where so provided in
Part |, in matters governed by that part. Chapter |l and
11 of Part | of the Act are related to Arbitration

Agreenent and the conposition of arbitral tribunal
Chapter IV entitled "Jurisdiction of Arbitral Tribunals"
provides in Section 16 for conpetence of arbitral
tribunal to rule on its own jurisdiction. A plea that
the arbitral tribunal does not have jurisdiction or a
plea that the arbitral tribunal is exceeding the scope of
its authority, has to be raised at an early opportunity
and the arbitral tribunal has to decide on such a plea.
Where such a pleais rejected, the arbitral tribunal is
required to continue the arbitral proceedi ngs and make an
arbitral award. An express provision in sub-section (6)
of Section 16 is nmade to afford an opportunity to
chal | enge such award in accordance wth Section 34.
Under sub-section (2) of Section 19, the parties to the
arbitration agreenent are free to agree on the procedure
to be followed by the arbitral tribunal in conducting its
pr oceedi ngs, subject to the provisions of Part |I.
Sub-section (6) of Section 31 allows the nmaking of an
interim arbitral award on any nmatter with respect to
which final award coul d be made. Under Section 32, the
arbitral pr oceedi ngs shall be terminated by fina
arbitral award or by an order of the arbitral tribuna
under sub-section (2) thereof. Section 34 provides for
recourse to a court against an arbitral award only by an
application for setting aside such award in accordance
wi th sub-sections (2) and (3) thereof which provide for
the grounds and the period of linitation. @ Sub-section
(4) provides for giving an opportunity to the arbitra
tribunal to elimnate the grounds for setting aside the
award. According to Sections 35 and 36, the award shal
be, subject to the provisions of Part 1, final and
bi ndi ng and shall be enforced as a decree of the court.
Chapter |IX provides for appeals and in that no appeal is
provi ded against a decision rejecting the plea that
arbitral tribunal did not have jurisdiction or the plea
that it was exceeding the scope of its authority.

7.2Part 1l of the Act defines in Section 44 "Foreign
Awar d" of which the essential attributes are that:

(a) It is an arbitral award on difference
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bet ween persons, arising out of |ega
rel ati onshi p, whether contractual or not,
consi dered as commercial under the law in
force in India;

(b) It is mde on or after the 11th day of
Cct ober, 1960 in pur suance of an
agreement in witing for arbitration to
whi ch the Convention set forth in the
first schedul e applies; and

(c) It is nade in one of such territories as
the Central Governnent nmay, by intinmation
in the Oficial Gazette, declare to be
territories to which the said Convention
applies.

Section 46 declares that the foreign award
enforceable wunder Chapter |, Part Il shall be treated as
bi nding for all purposes on the persons as between whom
it was made and nmay accordingly be relied on by any of
t hose persons by way of defence, set-off or otherwise in
any | egal proceedings in India and provisions relating to
enforcenent of such foreign award woul d include reliance
upon such award. Section 48 enunerates the conditions
for enforcement of foreign awards which practically
provide the grounds for nullifying the effect of a
forei gn award. Secti on 49 provi des t hat upon
satisfaction of the Court about enforceability of a
foreign award, it shall be deened to be a decree of that
court. As observed by the Suprenme Court in SUNDARAM
FI NANCE LTD. . NEPC INDIA LTD. [AIR 1999 SC 565],
interpretation of the Act should not be based on
provisions of the old Act but on Explanatory Notes and
anal ysis of the UNCI TRAL Mbdel Law.

8. The judgrment in SUM TOMO HEAVY | NDUSTRI'ES LTD

v. ONGC LTD. [ (21998) 1 SCC305] was relied

upon for the proposition that the | aw which woul d apply
to the filing of the award, its enforcement and to its
setting aside, would be the | aw governing the agreenent
to arbitrate and the performance of that agreemnent.
Deciding upon the area of operation of curial |aw the
Supreme Court held that curial |law operates during the
continuance of the proceedings before the arbitrator to
govern the procedure and conduct thereof. The courts
adm nistering the curial law have the authority to
entertain applications by parties to arbitrations being
conducted within their jurisdiction for the purpose of
ensuring that the procedure that is adopted in the
pr oceedi ngs bef ore the arbitrator conforns to the
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requirenents of the curial law and for reliefs incidenta
thereto. Such authority of the courts administering the
curi al | aw ceases when the proceedings before the
arbitrator are concluded. The need to chall enge an award
arises if it 1is being enforced and the enforcenent
process is subsequent to and indpendent of the
proceedi ngs before the arbitrator. It is not governed by
the curial or procedural |aw that governed the procedure
that the arbitrator followed in the conduct of the
arbitration. The proper |aw governing the arbitration in
that case being the law of India, it was held that the
courts in India were entitled to receive the awards made
in United Ki ngdom

8.11n NATI ONAL THERVAL POAER CORPORATI ON (NTPC) V.
SINGER COWANY [ (1992) 3 SCC 551 ], it is held that
where the proper |aw of contract is expressly chosen by
the parties, as in the present case, such [aw nust in
absence of an unmistakable intention to the contrary,
govern the arbitration agreenment which, though collatera
or ancillary to the main contract, is neverthel ess a part
of such contract. The overriding principle is that the
courts of the country whose substantive |laws govern the
arbitrati on agreenent are the conpetent courts in respect
of all matters arising under the arbitration agreenent
and the jurisdiction exercised by the courts of the seat
of arbitration is nmerely concurrent and not exclusive and
strictly limted to matters of procedure. Al'l ot her
matters in respect of the arbitration agreenent fal
within the exclusive conpetence of the courts of the
country whose | aws govern the arbitration agreenent. It
is categorically held in paragraphs 27 and 33 as under

"27. The proper law of the contract in the

present case being expressly stipulated to be the
laws in force in India and t he excl usi ve
jurisdiction of the courts in Delhi in al

matters arising under the contract having been
specifically accepted, and the parties not having
chosen expressly or by inplication a |aw
different fromthe India law in regard to the
agreement contained in the arbitration clause,
the proper law governing t he arbitration
agreement is indeed the lawin force in India,
and the competent courts of this country nust
necessarily have jurisdiction over all matters
concerning arbitration. Neither the rules of
procedure for t he conduct of arbitration
contractually chosen by the parties (the ICC
Rules) nor the nandatory requirenents of the
procedure followed in the courts of the country
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in which the arbitration is held can in any
manner supersede the overriding jurisdiction and
control of the Indian |aw and the Indian courts."

"33. An international commercial arbitration
necessarily involves a foreign elenment giving
rise to questions as to the choice of |law and the
jurisdiction of courts. Unlike in the case of
persons belonging to the sane |legal system
contract ual rel ati onshi ps bet ween per sons
belonging to different |egal systens nmmy give
rise to vari ous private international |aw
guestions such as the identity of the applicable
aw and the conpetent forum An award rendered
inthe territory of a foreign State may be
regarded as a donestic award in India where it is
sought to be enforced by reason of Indian |aw
being the proper |aw governing the arbitration
agreenment in terns of which the award was nade

The Foreign Awards Act, incorporating the New
York Convention, |eaves no roomfor doubt on the
point."

8.21In the context of the provisions of the old
Arbitration Act, 1940 and the Foreign Awards (Recognition
and Enforcenent) Act, 1961, it is observed that an award
is "foreign" not nerely because it is nmade in the
territory of a foreign State but because it is nade in
such a territory on an arbitration agreenent not governed
by the law of India. The Foreign Awards Act contained a
specific provision to exclude its operation to what may
be regarded as a "donestic award" by virtue of Section 9
which said that nothing in that Act shall apply to any
award made on an arbitration agreement governed by the
| aw of India. Such foreign awards were held to be
anenable to the jurisdiction of Indian courts and
controlled by the Indian systemof |law just as in the
case of any other donmestic award, except that the
proceedi ngs held abroad and | eading to the award were in
certain respects anmenable to be controlled by the public
policy and the mandatory requirenents of the |aw of the
pl ace of arbitration and the conpetent courts of that
pl ace. It was concluded in the NTPC case (supra) that
the jurisdiction exercisable by the English courts and
t he applicability of the laws of that country in
procedural matters nmust be viewed as concurrent and
consistent with the jurisdiction of the conpetent Indian
courts and the operation of Indian laws in all matters
concerning arbitration insofar as the nmain contract as
well as that which is contained in the arbitration cl ause
are governed by the laws of India.
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8.3 The recent judgnent of the three Judge Bench of

the Suprene Court in BHATIA | NTERNATI ONAL . BULK
TRADING SA [ (2002) 4 SCC 105] is rendered under the
provisions of the new Arbitration and Conciliation Act,
1996 which has, while repeal i ng, substituted t he
Arbitration (Protocol and Conventi on) Act, 1937,
Arbitration Act, 1940 and Forei gn Awards (Recognition and
Enforcenent) Act, 1961. |In the facts of that case, while
arbitration was held in Paris (France) as per the ICC
Rul es, an application under Section 9 of the Act was
filed in the Court of learned Additional District Judge,
I ndore, MP. (India) with a prayer for injunction and
the maintainability of such application was in issue. It
was contended that Section 9 fell in Part I of the Act
and Part | did not apply to the arbitration being held
out of India. After referring to the provisions of
Sections 1 and 2, Hon'ble Justice S.N Variava held that:

"21. .. The | egislature is enphasising
that the provisions of Part | would apply to
arbitrations which take place in India, but not
providing that the provisions of Part | will not

apply to arbitrations which take place out of
India. the wording of sub-section (2) of Section
2 suggests that the intention of the |egislature
was to make provisions of Part | conpulsorily
appl i cabl e to an arbitration, including an
i nternational conmercial arbitration, which takes
place in India. Parties cannot, by agreenent,
override or exclude the non-derogabl e provisions
of Part | in such arbitrations. By omitting to
provi de t hat Par t I Wil | not apply to
i nternational comrercial arbitrations which take
place outside India, the effect wuld be that
Part | would also apply to i nternational
comercial arbitrations held out of India. But
by not specifically providing that the provisions
of Part | apply to international conmercia
arbitrations held out of India, the intention of
the legislature appears to be to allow parties to
provi de by agreement that Part | or any provision

therein will not apply. Thus, in respect of
arbitrations which take place outside India even
t he non-derogabl e provisions of Part | can be
excl uded. Such an agreenent nmay be express or
implied. "
"23. ..., An award passed in an arbitration

which takes place in India wuld be a "donestic
award". There would thus be no need to define an
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award as a "donestic award" unless the intention
was to cover awards which woul d ot herwi se not be
covered by this definition. Strictly speaking,
an award passed in an arbitration which takes
pl ace in a non-convention country would not be a

"donestic award". Thus, the necessity is to
define a "donestic award" as including all awards
made under Part |. The definition indicates that

an award nmde in an international conmrercia
arbitration held in a non-convention country is
al so considered to be a "domestic award".

"24. Section 5 provides that a judicial

authority shall not intervene except where so
provided in Part |. Section 8 of the said Act
permits a judicial authority before whom an
action is brought in a matter to refer parties to
arbitration. If the matters were to be taken
before a judicial authority in India it would be
a court as defined in Section 2 (1) (e). Thus,
if part | was to only apply to arbitrations which
take place in India, the term"court" would have
been used in Sections 5 and 8 of the said Act.
the legislature was aware that in
conmercial arbitrations, a nmatter may be taken

nt er nat i onal

before a judicial authority outside |ndia. As
Par t I was also to apply to internationa
conmercial arbitrations held outside India the
term "judicial authority" has been used in

Sections 5 and 8."

It is further held in para 26 and 32 that:

"26. ...

"32. To

... To the extent that Part Il provides

a separate definition of an arbitral award and
separate provisions for enforcenent of foreign
awards, the provisions in Part | dealing with

these aspects will not apply to such foreign
awar ds. It nust inmediately be clarified that
the arbitrati on not having taken place in India,
all or some of the provisions of Part | may al so
get excluded by an express or inplied agreenent
of parties. But if not so excluded the
provisions of Part | will also apply to "foreign
awar ds" . The opening words of Sections 45 and
54, which are in Part Il, read "notwthstanding
anything contained in Part |[|". Such a non

obstante clause had to be put in because the
provisions of Part | apply to Part.II."

concl ude, we hold that the provisions
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of Part | would apply to all arbitrations and to
all proceedings relating thereto. Were such
arbitration is held in India, the provisions of
Part | would compul sorily apply and parties are
free to deviate only to the extent permtted by
the derogable provisions of Part |I. In cases of
i nternational conmercial arbitrations held out of
India, provisions of Part I would apply unless
the parties by agreenent, express or inplied,
exclude all or any of its provisions. In that
case, the laws or rules chosen by the parties
woul d prevail. Any provision in Part |, which is
contrary to or excluded by that |aw or rules,
will not apply."

Lastly, it is also observed by Their Lordships

that the Act does not appear to be a well-drafted
| egi sl ation. However, proper and conjoint reading of al
the provisions indicates that Part | is to apply also to
international comrercial arbitrations which take place
out of India, unless the parties by agreenent, express or

i mplied, exclude it or any of its provisions. On  such
interpretation, there are no |lacunae in the said Act.
Such interpretation also does not | eave a party

renedil ess and the different interpretati ons preferred by
several High Courts were held to be not good | aw

9. In the instant case, there is no doubt about the
fact that the arbitration in question is an internationa
commercial arbitration and the proper |aw governing the
arbitration is the law of India. Appl yi ng the above
principles evol ved in NTPC  (supra) and BHATI A
| NTERNATI ONAL (supra), not only that the provisions of
the Indian Arbitration Act apply to the arbitration but
t he court of conpetent jurisdiction in India has
jurisdiction to entertain applications in accordance with
law. In the context of Section 34 of the Act, the above
view is further fortified by the fact that it provides
for recourse to a court against an "arbitral" award
wi t hout deploying the words "donmestic award" or "foreign
award". The corresponding provision of dause (1) of
Art.34 of the UNCI TRAL Mbdel Law reads as under
" (1) Recourse to a court against an arbitra
award made in the territory of the State/
under this |law may be nade only by an

application for setting asi de in
accordance with Para (2) and (3) of this
Article."

Parall el provision in Section 34 of the Act omits either
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of the clauses, nanely, "nade in the territory of the
State" or "under this [|aw'. The comentary of the
Conmi ssion on this aspect reveals that the question of
the territorial scope of application, the pending nature
of which is clear fromthe alternative wordings placed in
para (1) was required to be considered. It was subnmitted
that the territorial scope of Art.34 should be the sane
as the one of the Mddel Law in general, whichever nmay be

criterion adopted by the Conmi ssi on. Thus, t he
territorial scope of application of the Mbdel Law was not
finally decided. The Model Law did not state to which
i ndi vidual arbitrations of i nternational conmer ci a

nature it would apply. Although the prevailing view of
the Working Group was in favour of strict territoria
criterion, the decision was not taken to expressly dea

with the issue in Art. 1. The question was also |[eft
undecided in the context of Art.34 as indicated by the
two variants placed in Art.34. It was however felt that

the question of territorial scope of application needed
to be answered in respect of nost of the provisions of
t he Model Law because certain provisions dealing with the
role of the courts in respect of recognition of
arbitration agreenents and recognition and enforcenent of
awards, were intended to cover arbitration agreements or
awards w thout regard to the place of arbitrati on or any
choice of procedural law. The Indian Act having been
enacted after taking into account the Mddel Law and the
Rul es, the omi ssion of either of the above alternative
clauses in Art.34 indicates a conscious choice and
decision to allow recourse to a court against any award,
whet her nmde in the territory of India or nade under the
Act. There is no dispute that, on such interpretation

t he District Court at Bhavnagar would have the
jurisdiction to entertain an application under Section 34
for setting aside the award.

9.1According to the principle stated by Lord Denni ng

MR in INTERNATI ONAL TANK AND PIPE SAK . KUWAI T
AVI ATION FUELLING CO KSC [ (1975) 1 All ERCA], if the
parties had agreed that the proper law of the contract
should be the law in force in India, but had also
provided for arbitration in a foreign country, the |aws

of India would undoubt edl y govern the wvalidity,
interpretation and effect of all clauses, including the
arbitration clause in the contract as well as the scope
of the arbitrators' jurisdiction. It is Indian |aw which

governs the contract, including the arbitration clause,
al t hough in certain respects regardi ng the conduct of the
arbitration proceedings, the foreign procedural |aw and
the conpetent courts of that country nmay have a certain
nmeasure of control
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9.2 The Suprenme Court has al so observed in NTPC case
(supra) that the arbitration clause nust be considered
together with the rest of the contract and the relevant

surroundi ng circunstances. In that case, the choice of
the place of arbitration was, as far as the parties were
concerned, nmerely accidental. On the other hand, apart
fromthe expressly stated intention of the parties, the
contract itself, including the arbitration agreenent
contained in one of its clauses, was redolent of India
and matters | ndian. The disputes between the parties

under the <contract had no connection wth anything
English, and they had the closest connection with |Indian
laws, rules and regulations. In those circunstances, the
nere fact that the venue chosen by the I CC Court for the
conduct of arbitration was London did not support the
case of SINGER on the point. Any attenpt to exclude the
jurisdiction of the conpetent courts and the |[|aws
enforceable in India was held to be totally inconsistent
with the agreement between the parties.

10. In view of the above, we have no hesitation in

hol ding that the Indian court was the court of conpetent
jurisdiction to entertain an application under Section 34
for setting aside the award, subject to the other
provisions of Part | of the Act. The argunment of the
| earned counsel M.Sen for the respondent that the
chal l enge and recourse to the court against the inmpugned
award stood wai ved on account of it being the product of
an "international comrercial arbitration" could not
appeal to us. His submission was that, when the parties
agr eed to settle the disputes by arbitration in
accordance with the rules of arbitration of the ICC  al
the 1CC Rules applied including Art.28 (6) which provides
that every award shall be binding on the parties and the
parties shall be deened to have waived their right to any
formof recourse insofar as such waiver can validly be
made. He relied upon the observations in BHATIA
| NTERNATI ONAL (supra) to the effect that, in case of
international comercial arbitration, the parties my
wai ve applicability of any part of the provisions of Part
I including non-derogable provisions which otherw se
cannot be wai ved by the parties to a donestic
arbitration. However, we have already held that the Act

including Part | is applicable to the arbitration in
guestion and as a logical corollary, the award nmade in
such arbitration would be wunder Part | and can be

considered as a donestic award as discussed in BHATIA
| NTERNATI ONAL' s case (supra). The decisive factor for an
award to be considered a "donestic award" is not the
pl ace where it is nade but rather the fact of it being
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made under Part | of the Act. The parties in the instant
case having agreed that the agreenent (including the
arbitration thereunder) shall be governed according to
the laws of India, the arbitral award has to be held to
have been made under Part | and has to be considered as a
donestic award, though made on foreign soil according to
the 1 CC Rul es and Procedure - which can only displace the

derogabl e provisions of Part |I. Therefore, the recourse
to a court under Section 34, it not being a derogable
provi si on, cannot be said to have been waived by

subscribing to the ICC Rules of Arbitration

11. The first issue having been decided in favour of

the appel |l ant, we have to consider the subm ssions on the
second i ssue regarding naintainability of the application
under Section 34 of the Act. It is true, as was
vehenently enphasised by the |earned counsel M. Dave,
that the inpugned partial award is an award finally
putting to rest the jurisdictional controversy in the
arbitration and it was regarded as such by the |ICC Rul es,
the arbitral tribunal and the English Law. It also has
all the trappings of an award as are attributed to an
award under Section 31 of the Act and an interimaward is
expressly and specifically included in the definition of
"arbitral award" in Section 2 (1) (c). However, the term
"award" is not defined in the Act. Its dictionary
nmeani ng indicates it to be "a decision of an arbitrator
on an issue submtted to him"

11.1 The anal ytical Comrentary on UNCI TRAL Draft Mode
Law i s as under

"3. Art.34 provides recourse to an arbitral

award wi thout specifying which kind of decision
woul d be subject to such recourse. The Wrking
Group, therefore, agree that it was desirable for
the Model Lawto define the term "award" and
not ed t hat such definition had i nportant
implications for a nunber of provisions of the
Model Law especially Arts. 34 and 16. After
consi derati on of proposed definition, the Wrking
Group decided, for lack of time, not to include a
definition in the Mddel Law to be adopted by it
and to invite the Commission to consider the
matter."

13. Considering the rel evant express provisions and

the wunderlying scheme and object of the Act, we are not
i nclined to nmechani cal | y accept t he litera
interpretation given in Section 2 (1) (c). Even that
provi sion opens with the clause "In this Part, unless the
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context otherw se requires". Therefore, if the context
otherwise requires, the nmeaning of the award can be
nmoul ded to achieve harnonious construction of t he
rel evant provi sion.

13. 1 The schenme of Sections 16 and 37 is such that the
arbitral tribunal is enpowered to rule on its own
jurisdiction. A plea that the arbitral tribunal does not
have jurisdiction or a plea that the arbitral tribunal is
exceeding the scope of its authority, has to be deci ded
by the arbitral tribunal and, if it takes a decision
rejecting that plea, it is duty-bound to continue with
the arbitral proceedings and nmake an arbitral award.
And, the party aggrieved by such an arbitral award is
permtted to nake an application for setting aside the
arbitral award in accordance with Section 34. Therefore,
obviously, recourse is provided for challenging "such an
award" which is made after the decision rejecting the
plea regarding |ack of jurisdiction or about arbitrators
exceedi ng the scope of authority. The decision rejecting
any of those pleas and the award nade thereafter are
clearly di sti ngui shabl e and by no stretch can be
considered to be synonynous for the purpose of Section
16. If the plea regarding jurisdiction or exceeding the
scope of authority were accepted, an appeal from such a
decision is expressly provided in sub-section (2) of
Section 37 where it is called "an order of the arbitral
tribunal ". Thus, the |legislature has consciously and
clearly considered the decision on jurisdictional aspect
to be not an "award" but an "“order" or a "decision"
Simlarly, even after taking into account the different
provision in the UNCI TRAL Mbdel Law, the |egislature has

omtted to provide for an appeal from such decision. On
the other hand, the award as distinguished froman order
or a decision on jurisdiction or arbitrability i's

expressly permitted to be challenged in accordance with
the provisions of Section 34. Therefore, a plea cannot
be set up that such decision under sub-section (5) of
Section 16 woul d becone final, binding and enforceable
under Sections 35 and 36 of the Act.

13.21n applying the above legislative schene, the
court cannot go by the formleaving al one the substance.
In view of the qualified definition of arbitral award,
since the context otherw se requires, the award shall not
include an interim award which, in substance, is a
decision of the arbitral tribunal rejecting the plea
rai sed under sub-section (2) or (3) of Section 16.

14. Learned counsel M. Sen insisted that the inpugned
award was a foreign award and since it had not cone for
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enforcenent before any court, there was no occasion to
chal l enge the sane. The fallacy of that argunent shoul d
be obvious if the provisions of Section 46 were referred.
According to Section 46, a foreign award which would be
enforceable has to be treated as binding for all purposes
on the persons as between whomit was made and nay be
relied on by any of those persons by way of defence,
set-off or otherwise in any |egal proceedings in India.
By virtue of the provisions of Section 49, the award
which is enforceable, which neans the award which is
bi ndi ng under Section 46, shall be deermed to be a decree
of the court. Such interpretation and argunent only
supports and justifies the stand of the appellant that
t he i mpugned award was immediately required to be
chal | enged for the purpose of being set aside. However ,
in view of the above discussion, we hold that the
decision contained in the inpugned awar d nay be
chal l enged while taking recourse to a court against the
arbitral award nade upon continuation with the arbitral
proceedi ngs after the aforesaid decision

14.1 The Bonbay Hi gh Court in KAPAL R MEHRA v.
BHUPENDRA M BHEDA [ 1998 (4) Bom CR 872 ] has
taken a sim!lar view

The constitutional validity of the Act was under

challenge in BABAR ALI v. UNTON OF INDIA [ (2000) 2 SCC
178 1, wherein it was turned down with the observations
that only because the question of jurisdiction of the
arbitrator was required to be considered after the award
was passed and not at any penultinate stage by the

appropriate court, it could not be a ground for
submitting that such an order was not subject to any
judicial scrutiny. The time and nmanner of judicial

scrutiny can legitinately be laid down by the Act.

14.2The Del hi Hi gh Court has also, in UNION OF | ND A

v. EAST COAST BOAT BUI LDERS & ENG NEERS LTD. [ AIR 1999
Del. 44 ], taken the view that the provisions of Section
37 appear to have been consciously enacted not to provide
relief to the aggrieved party at that stage of the
arbitral proceedings where the arbitral tribunal decides
the issue of jurisdiction in its favour. The provision
is made in that manner only to mnim se the supervisory
role of the courts in arbitral process at that stage.
Relying upon the following observation in UTTAM SI NGH
DUGAL & CO LTD. v. HI NDUSTAN STEEL LTD. [ AIR 1982
MP 206 ], it was held that an order in the nature of the
i mpugned order could not be terned as an interim award.

Before an order of the arbitrators may be held
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to be an interimorder, it nust decide any part
of the claim or any issue of law \hat the
arbitrators did in this case was to decide the
prelimnary issue relating to their jurisdiction
As the order of the arbitrators does not decide
any part of the claimor any issue of law it
cannot be held to be an interimaward."

14. 3 Wi l e t urni ng down t he chal | enge to
constitutional wvalidity of t he af oresai d rel evant
provi sions of the Act, the Andhra Pradesh Hi gh Court has,
in M MOHAN REDDY v. UNION OF INDIA [ 2000 (1) Arb.
L.R 30 (A P.) ], observed that:

"6. ..... As already stated above, Central Act

26 of 1996 has aimed at consolidating the [aw of
arbitration, both donestic and foreign and to cut
short the procedural aspects for providing speedy
and efficacious renedy and not providing of
appeal against ruling of the Arbitrator uphol ding
his conpetence to deal with the matter is one
such step in aid of faster disposal of the
arbitral proceedings, and by giving opportunity
to the party aggrieved to question the award
under Section 34 of the Act. The only thing is
that the party has to wait till the award is
rendered and is not given that traditional right
of interrupting the proceedings at each stage of
t he proceeding. As such, there is a nexus for
the object to be achieved, i.e. speedy di sposa
of the arbitration proceedings and also the
intelligible differentia as already nentioned
supra.”

Accordingly, we decide the second issue against
t he appel | ant.

15. It was also observed during the course of

argunents that the parties on both sides had taken
contradictory stands and unloaded so rmuch vol um nous
printed and typewitten material that could only create
confusion and cause delay. The |earned counsel for the
appellant relied wupon Section 34 for justifying the
recourse on the one hand and relied upon the definition
and the provisions of the English Act and the 1CC Rules
on the other hand to wiggle out of the scheme of Section
16 read with Section 37. The | earned counsel for the
respondents insisted that the inpugned award was an award
but could not be chall enged under Section 34 on account
of being a foreign award which, by necessary inplication
could have been challenged under Section 48 of the Act.
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Thus, the pleas propelled by the parties appear nore
pol em cal than pragmati c. The record and relevant
papers, including judgments, running into nore than 2500
pages appear to have consumed at the adm ssion stage
consi derabl e tine of another Bench which, after hearing
spread over several nonths, had to grant interim order
agai nst the pending arbitral proceedings on 14.10.2002.
It appears that that order was carried in appeal and an
application by the respondents was nade in this Court
with a prayer to dispose of this appeal before 30.11.2002
in view of the request made in the order of the
Honour abl e Supreme Court. Under such circunstances, the
Bench of this Court (Coram J.N Bhatt & J.R Vora, JJ)
hearing the matter was constrained to make the follow ng
or der

......... Despite our sincere efforts and even by
giving, out-of-turn priority, to this part-heard
matter which has 8 big vol unes having nearly 300
to 400 pages in each one, over and above two
vol um nous dockets, constituting Special Bench by
the Hon' bl e Chief Justice, the subm ssion of such
an application, nanifests in all probability, if
not unpl easant, a song of hidden sentinents and
invisible for sone acrinmobny and it is in this
context, both of us, deliberated upon, and after
close scrutiny that it is incunbent, and not
expedient only to refer to the Hon'ble Chief
Justice for passing appropriate order for the
speci al assignnent to any other Division Bench
since this matter is, now, not to be treated as
part-heard, and not to be placed before us......

Al though the |earned counsel fully cooper at ed in
finishing the entire final hearing wthin three days
before this Bench to which the nmatter was assigned, as
also in concentrating only on the relevant contentions
and material, we note wth regret the consunption of
considerable tinme of two Benches of this Court by
referring to the vol unmi nous record unnecessarily unl oaded
in the court which would necessarily result into
rel egation of all other urgent and inportant matters, not
to nmention the matters awaiting final hearing since
decades. This epilogue is essential and of some
instructive value inasmuch as it has a bearing upon the
strength and burden of judiciary, ethics of advocacy and
the alacrity of the legislature in making clarificatory
amendnments which can go a long way in elininating

unnecessary and arduous |litigations. We al so note the
sincere efforts made by the | earned counsel in mnimnsing
the area of difference for an over-all out-of-Court and
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out-of-arbitration settl enent which, at one stage,
appeared feasible and within reach but which course could
not be fully pursued in the Court for want of tine.

The appeal is di smi ssed with the above
observations with no order as to costs. The CGivil
Applications filed in this appeal are also accordingly
rejected and the interimrelief stands vacated.

At this stage, the Ilearned counsel for the

appel l ant requested to extend the interimrelief which
was operating till now In view of rejection of the
appeal, we are not inclined to accept the request and
accordingly that prayer is also rejected.

Sd/ -
( K RWas, J.)
Sd/ -
( D.H Waghela, J.)
(KMG Thi | ake)
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