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[1] Powerex Corp. seeks an order recogni zing and enforcing an
arbitration award nmade in Portland, Oregon on January 17, 2003
inits favour and against Alcan Inc. Alcan has applied in the
United States to have the arbitration award set aside. The

I ssue is whether this court should enforce the arbitration
award, even though the United States proceedings are not yet
concl uded, or should adjourn this matter, pending conpletion
of the United States proceedings, with appropriate security to

Power ex.

BACKGROUND

[2] [In 1997 Alcan was required to supply a certain anount of
power to B.C. Hydro. Alcan wi shed to designate a third party
to supply a portion of that electricity. Alcan designated
Enron Power Marketing Inc. as the supplier. Al can remained
liable for full and proper perfornmance of its obligations and
those of Enron, linmted to $100, 000,000 USD. When Enron
becanme bankrupt and no |longer able to fulfil its obligations,
Powerex, the B.C. Hydro subsidiary, took the position that the
agreenent was term nated. Powerex argued that it was entitled
to a term nation paynent from Enron pursuant to the agreenent
and that Al can was obliged to pay Powerex $100, 000, 000 USD
Power ex nmade denmand for paynment from Al can; Al can did not make

paynent .
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[3] In April 2002, Powerex started arbitration proceedings,
as provided in the agreenent. The parties selected Thonas J.
Brewer of Seattle, Washington as the sole arbitrator. The
arbitration took place in Portland, Oregon over ten days in
Decenber 2002. In January 2003, the arbitrator issued his

deci si on and ordered that Al can pay Powerex $100, 000, 000 USD

[4] Alcan applied to set aside the award. Mdtions cane on
for hearing before United States Mgi strate Judge John

Jel derks. On Septenber 18, 2003, Judge Jel derks issued his
findi ngs and reconmmendati ons. He reconmended that Powerex's
notion for judgnment be granted and that Alcan's notion to set
asi de the award be deni ed. Judge Jelderks’ findings and
recommendati ons were reviewed by the Honourabl e Judge Garr M
King of the District Court in Decenber 2003. Judge King
ordered that Al can's Oregon action be dismssed, refusing to

set aside the award.

[5] Accordingly, the award has been reviewed by a nmagistrate
and a judge of the District Court and both concluded that the

award shoul d be uphel d.

[6] Alcan has filed a Notice of Appeal fromthe order of
Judge King. The appeal is not likely to be heard before Apri

2005. No decision is likely until md-to-late 2005.

2004 BCSC 876 (CanLll)



Powerex Corp. v. Alcan Inc. Page 4

[7] Alcan takes the position that this court should not act
until the award's validity is finally determned by the United
States' courts. Powerex says that the award has been upheld
by the courts, that it is highly unlikely that Al can's appea
wi || succeed, and that further delay is not appropriate and is
not consistent with the policy objectives of internationa
arbitrations: the expeditious enforcenment of internationa

arbitral awards

STATUTORY FRAMEWORK

[8 Powerex applies pursuant to the International Commerci al
Arbitration Act, RS B.C. 1996, c. 233 ("ICAA") and the
British Colunbia Foreign Arbitral Awards Act, R S.B.C. 1996,

c. 154 ("FAAA").

[9] The ICAA inplenments in British Colunbia the 1985 UNCI TRAL
Model Law on International Comrercial Arbitration (the “Mde
Law'). The FAAA inplenents in British Colunbia the 1958
United Nations Convention on the Recognition and Enforcenent

of Foreign Arbitral Awards (the “New York Convention").

[10] The Model Law and the New York Convention both pronote
the expeditious enforcenent of international arbitral awards.

Both provide that the award is binding and i mredi ately
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enforceable. The court may refuse enforcenent or set aside

the award on limted grounds.

[11] Alcan asks for an adjournnent of this matter pursuant to
s. 36(2) of the ICAA. That section provides that the court
may adj ourn an application for enforcenent if an application
to set aside the award has been nade to a conpetent court.

Al so, the court may order the party who seeks to avoid the
arbitral award to provide appropriate security. Article VI of

the FAAA contains a simlar provision.

[12] The grounds for resisting enforcement of an arbitra
award are limted. They are set out in s. 36(1) of the | CAA
Article V of the FAAA contains simlar grounds for resisting

enf or cenent .

[13] In the United States action, Al can asked to have the
award set aside on the followi ng grounds: (1) the arbitrator

| acked jurisdiction; (2) the award deals with a natter not
contenplated by or falling within the terns of the subm ssion
to arbitration; (3) the award decides nmatters beyond the scope
of the subm ssion to arbitration; (4) Alcan was not able to
present its case during the arbitration because the arbitrator
refused Al can's applications for discovery; (5) the arbitra
procedure did not accord with the agreenent of the parties;

(6) the arbitral procedure did not accord with the | aws of
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Oregon and the United States; and (7) the award was plainly
wong in law and therefore in excess of the arbitrator's

authority and jurisdiction.

[ 14] Al can does not ask this court to refuse to enforce the

award and does not attenpt to establish these matters in this
proceedi ng. Rather, Alcan says that this court should adjourn
this hearing pending resolution of these natters in the United

St at es.

[15] Powerex says that it has net the requirenents for
enforcenent and that this court should therefore proceed.
Specifically, it says that the only requirenents to have the
award enforced are a duly authenticated original award and a
duly authenticated original arbitration agreenent. Both have

been provi ded.

[16] | amsatisfied that Powerex has net these conditions.
The issue before this court is whether this matter shoul d be
adj our ned pendi ng concl usion of the appeal process in the

Uni ted St ates.

BASI S FOR ADJOURNVENT

[17] | am advi sed by counsel that there are no decisions in
British Colunmbia with respect to the approach to be taken by

the court in determ ning whether an adjournnent shoul d be
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granted. Counsel have provided a thorough review of the
deci sions of other jurisdictions with respect to granting an

adj ournnent in these circunstances.

[18] The courts in these jurisdictions have taken a simlar
approach to the question, with sone differences in shading and

enphasi s.

[19] In Ontario, in Europcar Italia S.p.A v. Al ba Tours
International Inc., [1997] O J. No. 133 at para. 22 (C. J.
(Gen Div.)) (Q), DIlks J. applied the three-part test for
stay applications: "the main test is that of the bal ance of
conveni ence, with consideration as well for principles of

i rreparabl e harm and whether there is a serious issue to be
tried. ...Special weight should be given to the fact that an

adj udi cation on the nerits has already taken place."

[20] In the U K, the Court of Appeal in Soleh Boneh
International Ltd. v. Goernnment of the Republic of Uganda,

[1993] 2 Lloyd's L.R 208 at 212 (C. A ) said:

In nmy judgnment two inportant factors nust be

consi dered on such an application, although I do not
nmean to say that there may not be others. The first
is the strength of the argunent that the award is
invalid, as perceived on a brief consideration by
the Court which is asked to enforce the award while
proceedings to set it aside are pending el sewhere.
If the award is manifestly invalid, there should be
an adj ournnment and no order for security; if it is
mani festly valid, there should either be an order
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for i medi ate enforcenent, or else an order for
substantial security. In between there will be
vari ous degrees of plausibility in the argunent for
invalidity; and the Judge nust be guided by his
prelimnary conclusion on the point.

The second point is that the Court nust consider the
ease or difficulty of enforcenent of the award, and
whether it will be rendered nore difficult, for
exanpl e, by novenent of assets or by inprovident

trading, if enforcenent is delayed. |If that is
likely to occur, the case for security is stronger;
if, on the other hand, there are and always will be

sufficient assets within the jurisdiction, the case
for security nust necessarily be weakened.

[21] In Australia in Toyo Engi neering Corp. and John Hol |l and
Pty. Ltd. [2000] VSC 553, the court considered that the
application to set aside the award was not unarguable, the
adj ournnent would be for a relatively short time, and refused

to pre-enpt the application.

[22] In the United States, the Court of Appeals considered the
test to be applied in determ ning whether to adjourn an
application to enforce an arbitral award in Europcar ltalia
S.p.A v. Miellano Tours Inc., 156 F. 3d 310 (2d GCir. 1998).
The Court listed the followng factors to consider in granting

an adj ournnment at 317-18:

(1) the general objectives of arbitration-the
expedi tious resolution of disputes and the avoi dance
of protracted and expensive litigation;

(2) the status of the foreign proceedings and the
estimated tinme for those proceedings to be resol ved;

2004 BCSC 876 (CanLll)



Powerex Corp. v. Alcan Inc. Page 9

(3) whether the award sought to be enforced wl |
receive greater scrutiny in the foreign proceedi ngs
under a | ess deferential standard of review

(4) the characteristics of the foreign proceedi ngs
I ncl udi ng:

(i) whether they were brought to enforce an
award (which would tend to weigh in favor of a
stay) or to set the award asi de (which would
tend to weigh in favor of enforcenent);

(ii) whether they were initiated before the
under | yi ng enforcenent proceeding so as to
rai se concerns of international comty;

(ii1) whether they were initiated by the party
now seeking to enforce the award in federa
court; and

(iv) whether they were initiated under
ci rcunstances indicating an intent to hinder or
del ay resol ution of the dispute;

(5) a balance of the possible hardships to each of
the parties, keeping in mnd that if enforcenent is
postponed ... the party seeking enforcenent nay
receive "suitable security” and that ... an award
shoul d not be enforced if it is set aside or
suspended in the originating country ...; and

(6) any other circunstances that could tend to
shift the balance in favor of or against
adj our nnent . . .

The Court said that particular enphasis was to be given to the
general objectives of arbitration. Since this decision was
rendered in 1998, United States courts appear to have applied
these factors in determ ning whet her an adj ournment shoul d be

gr ant ed.
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[23] In Hong Kong, the High Court considered the approach to
be taken in Hebei Inmport & Export Corp. v. Polytek Engineering
Co. Ltd;, [1996] 3 HKC 725. There, the Court said:

The burden nust be on the defendant in this case to

show that the application has been made to the

Chi nese court and that it is a bona fide

application, not made only with a view to del ayi ng

paynment. If it appears that the application is

hopel ess and bound to fail, this court will not

grant an adjournnent. It is for the defendant to

show that it has sone reasonably arguabl e grounds

whi ch afford sone prospect of success. | think it

Is going too far to say that the defendant nust show
that he is likely to succeed.

[24] To nmy mind, the courts in the various jurisdictions have
taken an approach simlar to Justice Dilks in Ontario. 1In
sonme jurisdictions, however, the factors to be considered in
wei ghi ng the bal ance of conveni ence are set out in greater
detail. 1In other words, the party seeking an adj our nnent nust
neet the threshold test of establishing that there is a
serious issue to be tried. Then the court weighs the bal ance
of conveni ence and irreparable harm The renedy is

di scretionary. The applicant nust show that proceedings to
set aside the award have been commenced in the appropriate

court of the originating jurisdiction.

[25] In weighing the bal ance of conveni ence and irreparable

harm the court will give heed to judicial comty and the
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possibility of inconsistent judgnments. The court wl|
recogni ze that a party seeking to enforce the arbitration
award wi Il necessarily be prejudiced by delay. Also, there is
a potential prejudice to the party seeking the adjournnent
shoul d the court refuse the adjournnent and enforce the award,

only to have the original jurisdiction set aside the award.

[26] In assessing the bal ance of convenience, the court wll
consi der a nunber of factors, including the estimated tinme to
conplete the case in the originating jurisdiction; whether the
party opposing enforcenment is nerely delaying the inevitable;
whet her a court in the originating jurisdiction has already
refused to set aside the award; the availability of security
and the possibility of asset renoval prior to enforcenent; and
the willingness of the party resisting enforcenent to
undertake diligent prosecution of the action in the

originating jurisdiction.

ANALYSI S AND CONCLUSI ON

[27] Here, both parties have filed affidavits to establish the
i kel i hood of Al can succeeding on the appeal. Alcan has filed
affidavit material froman emnent jurist in the United States
i ndicating that the appeal has sone prospect of success.
Powerex has filed affidavits of two experienced jurists

i ndicating that Al can's appeal has very little prospect of
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success. As a result, | cannot conclude that Al can's action
has no prospect of success. | conclude that there is an issue
to be tried. | ammndful, however, that Al can's argunent has

al ready been rejected by a nagistrate and a judge of the
United States District Court. Therefore, it cannot be said

that Al can's appeal has nore than a chance of success.

[ 28] Powerex has been and will continue to be prejudiced by
delay in paynent of the award. Although the award accrues
interest, Powerex is unable to use the proceeds which have

been awarded to it and confirned by the U S. District Court.

[29] Al can appears to have proceeded expeditiously; it has
advi sed the court that it will continue to do so and that it
I's not pursuing the appeal as a delaying tactic. No decision

on the appeal is likely until md-to-late 2005.

[30] Alcan is a very substantial entity and is well able to

pay the outstandi ng awar d.

[31] In nmy view, it is appropriate that this matter be

adj ourned, on Al can posting security in a manner that wll
al | ow Powerex use of the funds pendi ng concl usi on of these
matters in the United States. The security will be simlar to
that ordered in Voth Brothers Construction (1974) Ltd. v.

Nat i onal Bank of Canada (1987), 12 B.C.L.R (2d) 43 (C A):
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Al can will pay the amount of the award, together w th accrued
interest to Powerex's solicitors, in trust. Powerex wll then
have access to these funds on the follow ng conditions: (1)
shoul d Al can succeed in its appeal in the United States,
Powerex will imediately repay all the nonies which it has
received, together with interest at the rate currently
accruing on the award; and (2) Powerex w |l provide security
satisfactory to Alcan to secure repaynent of all nonies,

including interest, to Al can.

[32] In light of the |arge anbunt of the award and the rel ated
interest, these matters should be tinmed so that security is

i medi ately avail abl e and the nonies can be i mredi ately paid
to Powerex, rather than continuing to accrue interest at

Al can's expense while they are held in trust. Any interest
earned while the nonies are held in trust should be applied to
Al can's benefit, reducing the interest that accrues on the

awar d.

[33] The cost to Powerex of obtaining the security will be a
di sbursenment in these proceedi ngs whi ch Powerex can recover
from Al can, should Al can not succeed in having the award in

the United States set aside.

[34] The parties shall have liberty to apply for further

directions respecting the formof security, if necessary.
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Costs are reserved, pending outcone of the United States

pr oceedi ngs.

“B.J. Brown, J.”
The Honour abl e Madam Justice B.J. Brown
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