Agreement

Between the Federal Republic of Germany
and the Federation of Malaya Concerning
the Promotion and Reciprocal Protection of Investments

T=HZ FEDERAL REPUBLIC
OF GERMANY
and
Triz FEDERATION OF MALAYA,

DESIRING to foster and strengther
economic co-operation between the
Federal Republic of Germany and the
Federation of Malaye,

INTZNDING to create favourable
conditions for investment by pationals
and companies of either Coatracting
Party ip the territorv of the other
Contracting Party, and

RECOGNISING that a contractual
protection of such investments is likelv
ta promote private business initiative
and to increase the prosperity of both
naticns, '

HAVE AGREED AS FCLLOWS:—

Article 1
For the purpose of this Agreement:—

{1) The term “investment” shall
comprise every kind of asset and more
particulariy, though not exclusively:—

(2) movable and immovabie prop-
erty as well as any other
rights in rem, such as mort-

- -gage, liem, pledge, usufruct
and similar rights:

shares or other kinds of in-
terest in companpies:

(&

{c} title 10 monev or to a2ny per- ‘

formance having an econ-
omic value:

(d)

(e)

copvright, industrial property
rights, tecinical precesses,
trade-names, and goodwill;
and

such business concessions
under public law, including
concessions regarding the
prospecting for, or the ex-
traction ¢r winning of, natu-
ral resaurces, as give to
their holder a legal positicn
of some duration.

The said term shall refer:—

&)

{9

in respect of imvestments in
the territory of the Federal
Republic of Germany, to all
jnvestments made in accord-
ance with its legislation, and

in respect of investments iz
the territory of the Federa-
tien of Malaya, to &ll invest-
ments made in projects clas-
ified by the appropriate
Ministry of the Federation of
Malaya in accordance with
its legislation and adminis-
trative practice as an 'a_ve-
proved project”. The classi-
Scation as an *approved pro-
ject” may, on application, be
accorded to investments
made prior to the date of
the entry into force of this
Agreement on conditions to
be stipulated for eadh individ-
ual case.



Any alteration of the form in which
2ssets are invested shail not affect
their classification as investment!, pre-
vided that such glteration is nol <con-
trary to the approval, if any, granted
in respect of the assets originallv in-
vested,

{2) The term ~“returns® skail mear
the amounts derived from an invesl-
ment as profit or interest for 2 specific
period.

(3) The term “nationmals” shall

mean:;—

(a) in respect of the Federal
Republic of Germany, Ger-
mans within the meaning of
the Basic Law for the Fed-
eral Republic of Germany.
and

(o} in respect of the Federatioz
of Malavya, a person wko is
a citizen of the Federatiop
according to its Cornstitution.

{4) The term “companies” shall
mear:—

(a) in respect of the Federal
Republic of Germany, anv
juridical person as well as
any commercial company or
other company or association
with or without legal per-
sonality, having its seat in
the territory cof the Federal
Republic of Germany and
lawfully existing consistent
with legal provisions irre-
spective of whether the lia-
bility of its partners, asso-
¢igles or members is limited
or unlimited and whether or
not its activities are directed
at prefit, and

[b} in respect of the Federation
of Malava, any company
with a limited liability incor-
porated in the territory of
the Federation of Malaya, or
any juridical person or anmy
assgdiation of persons law-
fally constituted in accord-
ance with its legisiation.

Article 2

(1) Eacx Contracting Partv wiil en-
deavour to admit the investmen: by
nationals or companies of the other
Contracting Party in accordance with
its legislation and adminiswztive prac-
tice, and tc promote such investments
as far as possitle.

(2) Unless specific stipulations made
in the docurment of admission provide
otherwise, investments by nationals or
compznies of either Contracting Party
in the territory of the other Corntract-
ing Party, shall not be subjected to
treatmen: less favourabie than that
accorded lo investments by nalionals
or cempanies of the other Contractiz
Party or investments by nationais or
companies of any third panty or the
ground that owmnership, or control di-
rectlv or indirectly, of them is vested
in natiopals or companies of the for-
mer Contracting Party.

Article 3

Unless specific stipulatiops made in
the document of admission provide
otherwise, neither Contracting Party
snall subject in its territory pationals
or companies of the other Contracting
Partv as regards their activities iz
conmection with investrents, inciud-
ing the effective maragement, use or
enjoyment of sud investments, o
treatment less favourzbie thazn that
accorded to its owm nationals or com-
panies or to nationals of commpanies
of any third party as regards theis
activities in coonection with invest-
ments.

Articie 4

{1) The investments of natioznals or
companies of either Contracting Party
in the territory of the other Contract-
ing Party shall not be expropriated
except for a public purpose, zor shall
they be expropriated without prompt,
adequate and effective compensation
which shall be freely transferable be-
tweer the territories of the two Con-
tracting Parties. The legality of amy
sudh expropriation and the quantum
of compensation shall te subject to



review by due process of law in the
territory of the Coztracting Pariy in
which the-invesunent cas beel eXpro-
priated.

(2} The provisions of paragraph [i}
above shall likewise apply to retuins
from investments. -

Article 5

Either Contracting Party shall permil
the transfer between the terzitories of
the two Contracting Panties by nation-
als or companies of the other Con-
tracting Party of the capitzl in and
returns from their investnents, apd
in the event of liquidation, the pro-
ceeds from such liguidalior.

Artigle 6

Ii a Contracting Party makes pay-
ment to any of its natiomals oI ¢om-
panies under a guaraztee it has grant-
ed in respect to ap investment the
other Contracting Party shail. withou!
prejudice 1o the rights of the former
Contracting Party under Article I0.
recognise the transfer of anv night or
titte of such national or company to

the former Contracting Party and the
subrogation of the former Contracting
Party to anv such rigit or title.

Article 7

(1) To the extent that those comb-
cerned have not made any other ar-
rangement admitted bv the appropriate
agencies of the Cozntracting Party in
whose territory the investment is
situated, transfers of funds iz persu-
ance of Articie 4, 5 ard 6 shall be
made withor! undue delay and at tke
rate of exchange effective for current
transactions on the day ths tramsfer
is made.

{2) The rate of exchange effective
for current transactions shall be based
on the par values agreed with the In-
ternational Monetary Fund and shall
lie witbin the margins above or beiow
such parity admitted under Section 2
of Article IV of the Articles of Agree-
ment of the International Monetary
Fund.

(3} If 2 the date of transfer =o ra:e
ol exchange within the meaming ol
caragrapt (2) above exisis inh respec:
of the Centracting Party concernec.
the official rate fixed by su= Co=z-
tracting Farty Ior its cufrencv in re-
laton to the LS. doliar or <o another
ireeiy convertible currency er to gold
shall oe appiied. I no such rate has
been fixed, the aprropriate agencies
of the Centracung Party in whose
territory the capital is invested shall
acdmit a rate of exchange thai is fair
and equitable.

Article 8

I! the legislation of either Contract-
ing Party or internatioral obligaiions
existing at present or estatlished
hereafter between the Contracting
DParties in addition to this Agreement.
result in a peosition entitiing invest-
ments by natiopais or companies of
the other Contracting Party to treai-
rment more fzvourable than is provid-
ec for by this Agreement such position
shail not be affected by this Agree-
ment. Zither Contracting Party shall
observe eny other obligation it may
have entered into with regard to in-
vestments within its territery by na-
tionals or companies of the other Con-
traciing Parry.

Articie 9

Trhe two Contracing Parties shall
co-operaie with each other in further-
ing ihe interchange and use of sciem-
tific and techmital krowledge azg
deveiopment of training facilities par-
ticularly in the interest of increasing
progductivity and imwproving standards
of living iz their territories.

Article 10

{1} Disputes cocperming the isnler-
pretetion or application of this Agree-
ment should, if possible, be settled by
tze Governrnents of the two Coztrac:-
ing Partes.

(2 If a dispute camnot thus bs set-
tied it shall, upan t=e reques: of either
Contracting Party, be submitted to an
arpitral tribunal.



{3} Suca arbitrai tribunal shall be
established in eadr individual case,
eace Contracting Party appoinling one
member, and these two members shall
then agree upoz a national of athird
party as their Chairman to be appoint-
ed by the Governments of the twe
Contracting Parties. Sud members
shall be appointed within two months,
2ad sucx  Chairman within three
mornths, after either Contracting Party
has made krown to the other Con-
tracting Party that it wants the dispute
o be submitted to an arbitral tribunal

(4) It the periods specified in para-
greph (3] have not been observed,
either Centracting Party may, in the
absence of any cther relevant arrange-
ment, invite the President of the lo-
ternational Court of Justice to make
the necessarv appoiniments. I the
President is a national of either Coaz-
tractirg Party or if he is otherwise
incapacitated from dischargizg his
functop, the Vice-President should
make the necessary appointments. Jf
she Vice-President is a naticnal of
either Contracting Party or if he too
is ipcapacitated from disdargiog his
function, the Member of the lnterna-
tipaal Court of Justice pext in senior-
ity who is not a national of either
Contacting Party should make the
necessary appointments.

{5 The arbitral tribuzal shall reacs
its decisiops by a majority of votes
Such decisions shall be binding. Eadh
Contracting Party shall bear the cost
of its own member and of its counsel
in the arbitral proceedings; the cost
oi the Chairman and the remaining
costs shall be borme in equal parts
by both Conotracting Parties. The
arbitral tribzmzal may make a  dif-
ferent regmlation concerning costs. ln
all other respects, the arbitral tribunal
shall determine its own procedure.

Article 1]

This Agreement shall alsc apply to
Land Berlin, provided that the Gov-
ernment of the Federal Republic of
Germany has not made a contrary
declaration to the Governmen: of the
Federation of Malaya within three
montks from the entry into force of
this Agreement.

Article 12

(1) This Agreement shall enter into
force on the day the Governments of
the two Contracting Parties notify
each other that their constitutional
requirements for the entering inta
force of this Agreement have been
fulfilled.

(2) This Agreement shall remain in
force for a perioed of five years and
shall conticue in force thereafter
unless, after the expiry of the iaitial
period of five years, either Coantract-
ing Party notifies in writing the other
Contracting Party of its intention to
terminate this Agreement. The notice
of termination snall become efiective
one year after it has been received
by the other Contracting Party.

(3} In respect of investments made
prior to the date when the notice of
termination of this Agreement be-
comes effective, the provisions of
Articles 1 to 1! shall remain in force
for a further pericd of ten years from
that date.

DONE at Kuala Lumpur, this 22nd
day of December, one thousand nine
hundred and sixty in six originals,
two in the German, two in the Malay
and two in the English language. In
the event of a divergence between
any of the texts of this Agreement
the English text shall prevail.

For the
Federal Republic of Germany:

vorn Keller

For the
Federation of Malava:

Mohamed Khir Bin Fohari



Protocol

At the ume of signing the Agree-
ment concerning the Promotion aond
Reciprocal Protection of Invesuments
concluded between the Federal Re-
public of Germany and the Federation
of Malaya, the undersigned pleni-
potenuaries have, in addition, agreed
oo the following provisions whic
shall be regarded as ar integral past
of the said Agreement:—

{1} The term ‘“companies” referred
to ir paracraph {4) of Article shall
rot include a branch or branches of
any juridical person, company or &s-
sociation which has its seat or fis
incorporated or constituted in the ter-
ritory or by or under the law of a
third party.

2) The expression “document of
admission” referred to in. Articles 2
and 3 shall mean a.document by
whick a Coatracting Party admits la
its territory ac ipvestment withip the
meaning of paragraph {1) of Article I to
be made by a national or a company
of the other Contracting Party. Such
*document of admission® shall specify
the favours, immunities and ccoditions
whick the former Contracting Party
grants or imposes 1o respeci of the
investment admitted Subject to the
provisions of paragraph {2} of Ar-
ticle 2 and of Article 3, the contents
of such document shail not affeci the
provisions of this Agreement.

(3) Article 3 shall oot epply to
entry, sojourn, and activity as aa
employee.

{4) The following restrictions shall
in particular be deemed to be ‘treal-
ment less favourable® referred to i
Article 3: restricting the purcase of
raw or auxiliary materials, of power
or tuel, or of means of production of
operation of any kind; impeding the
marketing of products inside or oul~
side the country, as well as any other
measure having a similar eflect

Measures taken for reasons cf public
order or security or public health or
morality shall not be deemed tc bLe
“treatment less favourable® -within
the meaning of Article 2.

(5) The expression "adequate com-
pensation’ referred lo ia paragraph (1]
of Articie 4 shall mean just and equi-

table compensation which represents
the iair market value of the invest-
men! expropriated.

(6) The term "expropriation” refer-
red to in paragraph (1) of Arudcle 4
shall also pertain to acts of sovereign
power whicz are laztzmount io eX-
propriation or requisitioning, as well
as measures of nationalization.

(7) The term “liquidation* referred
to in Article 5 shall be deemed to
include any disposai effected for the
purpose of completely or partly giv-
ing up the investment concerned.

8] A transfer of funds shail be
deemed to have been made “without
undue delav® within the meaning of
paragraph (1) of Article 7 il made
within such pericd as is normally re-
quired for the completion of transier
formalities. The said@ period shall
cormmence or the dav on which the
relevant request for sudh transfer has
been submitted and may on no 2c-
cournt exceed two months

{9) Either Cobtracting Party shall
refrain from any measures whid
contrary to the principles of {ree
competition, mav prevent or hinder
sea-going vessels of the other Coa-
tracting Party from particisating in
the tracsport of goods that are 1io-
tended for investment within the
meaning of this Agreemespt. Ttis also
applies to goods acguired in the ter-
ritory of either Contracting Party or
of any third Party with funds of an
enterprise in whics capital is invested
within the meaning of this Agreement



(10} Without prejudice to any otker
method of determining nationality.
any person shail in particular be
deemed to be a nationa! of a Cop-
fracting Partv who is in possession
of a national passport issued by the
appropriate authorities of the Con-
tracting Party cozcerned.

DONE at Kuala Lumpur, this 22nd
day of December, one thousand nine
bundred and sixry in six originals, two
in the German, two in the Maiay and
two in the English language. In the
event of a divergence between any of
the texts of this Protocol the Enclish
text shall prevail

For the
Federal Republic of Germany:

von Keller
For the
Federation of Malaya:
Mohamed Khir Bin Johari



The Chajrman
of the German Delegation

Kuala Lumpur, 2:nd December, 1960

Mr. Minister,

I have the honour to refer to the Adreemen! concern-
ing the Promotion and Reciprocal Protection of lovest-
ments between the Federal Republic of Germany and the
Tederation of Malava signed to-dav and to ceafirm tme
following additional wunderstanding reached during our
negotiaticns:-—

"To facilitate and prcmote investments by Germaan
naticnals or companies iz the territory of the Federa-
tion of Malays, the Government of the Federation of
Malava undertakes.to grant to the extent specified in
the document of admission relating to such investments
and in accerdance with the procedure laid dewn under
its law and legislative and administrative regulations,
the necessary passes to Germar nationals, who in
connection witk such investments desire to enter ioto,
and stay in the Federation of Malaya and to carry on
an activity as an employee, unless reasons of public
order or security or public heailth cr morality warrant
otherwise.®

I shall be grateful if you would kindly confirm the
above understanding. -
Accept, Mr. Minister, the assurances of my highest

consideration.
von Keller

The Honourable the Minister

of Commerce and Industry

Federation of Malava

Enche’ Mohamed Kbkir Bin Johari

Kuala Lumpur



Federal House Kuala Lumpur

Minister for Commerce and Industry
Federation of Malava

22nd December, 1560

Mr. Chairman,

I have the honour to acknowledge receipt of your letrer
dated 22nd December, 1960, which reads as follows:

“I have the honour to refer to the Agreement con-
cemning the Promotion and Redprocal Protection of In-
vestments between the Federal Republic of Germany
and the Federation of Malaya signed to-day and to
confirm the following additional understanding reachaed
during our negotiations:—

"To facilitate and promote investments by German
nationals or companies in tbe territory of the Fed-
eraton of Malaya, the Government of the Federation
of Malaya undertakes to grant, to the extent specified
in the document of 2dmission relating te such in-
vestments ard in accordance with the procedure laid
down under its law and legislative and administra-
tive reguiations, the necessary passes ic German
nationals, who in connection with suc: investments
desire to enter into, and stay in the Federation of
Malaya and to carry on an actvity as.an empiovee,
uniess reasopns of public order or security or public
heaith or morality warrant otherwise.”

1 shall be gratefu! if you would kindly confirm the
above understanding.”
1 have further the honour to confirm the understanding
contained in vour letter.
Accent, Mr, Chairman, the assurances of mv high
consideration

Mohamed Khir Bin Johari

The Chairman

of the German Deiegation
Counseilor 1st class to the Federal
Ministrv of Foreign Affairs

Dr. Rupprecht von Keller

Kuala Lumbpur



